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BENEFICIARY 
By Fred. S. Knight 

What should be the disposition of the proceeds of a fraternal benefit 
certificate which have been deposited in court where it is found that no 
one of the three claimants is legally entitled thereto? The New York 
Supreme Court, Erie County solved this problem in Starosta v. Kaszu- 
binska, 300 New York Supplement 675; 90 Insurance Law Journal 799, 
by dividing the fund equally between the three claimants. 

In 1902 Wincenty Kaszubinska married Helen Kaszubinska and they 
lived together for five or six years. They then separated but the marriage 
was never annulled or dissolved. On October 15, 1925, Wincenty received 
a benefit certificate in the sum of $1,000 from the Polish Roman Catholic 
Union of America. On February 6, 1926, Wincenty entered into a cere- 
mony of marriage with Agnieszka Kaszubinska and they lived together as 
man and wife until January 1936. Wincenty then went to live with plaintiff 
Stephania Starosta and resided at her home until September 1936. While 
there the insured made application to designate Stephania Starosta as 
beneficiary and in accordance with the constitution, laws, rules and regu- 
lations of the society she signed on the proper blank an agreement to 
support the insured and “pay his membership dues and assessments.” 
However, the matter was never investigated by the president of the 
society nor was the certificate ever surrendered. In September 1936, the 
insured went to the Erie County home where he remained until his death 
on November 20, 1936. Upon suit being brought by Stephania Starosta, 
the society deposited the sum of $1,000 in court and the other two claim- 
ants were impleaded as parties defendant. 


In his interesting opinion, Hinckley’ J., pointed out that the lawful 
wedded wife was not entitled to recover because her name did not appear 
as beneficiary in the certificate; that Agnieszka had no legal claim to the 
fund as her marriage to the insured was absolutely void and therefore 
she did not come within the class of authorized beneficiaries and that 
plaintiff Stephania Starosta was not entitled to the fund since she was not 
named a beneficiary in the certificate and although she had signed the 
required agreement she had failed to perform the terms thereof since she 
had permitted the insured to go to the poorhouse and die there. The 
court however held that while none of the three women was legally entitled 
to the fund Helen was his legal wife, Agnieszka had lived with him and 





paid some of the premiums and Stephania supported the deceased for at 
least ten months and therefore each of the women had an equal equitable 
claim and an equal division between the three would be within the equit- 
able powers of the court. 


SUICIDE 


Suicide does not constitute a defense in a suit on a life insurance 
policy although committed within two vears of the reinstatement of the 
policy, where the application for reinstatement contained an agreement 
that the policy should be deemed incontestable after it had been in force 
for two years from the date of reinstatement but no reference was made 
to the suicide clause. Such in effect was the decision of the Supreme 
Court of Iowa in Johnson v. Federal Life Insurance Company, 276 
Northwestern 595; 90 Insurance Law Journal 734. 

The policy issued by the Federal Life Insurance Company to Herman 
G. Johnson, on June 19, 1931, lapsed for failure to pay the monthly 
premium due in December 1934. On February 1, 1935, the insured made 
application for reinstatement of the policy and the policy was reinstated 
shortly thereafter and remained in force until the death of the insured 
on September 5, 1935. The insurance company refused to pay the bene- 
ficiary the face amount of the policy under the contention that as the 
insured committed suicide within two years of the reinstatement of the 
policy, its liability was only for the premiums actually paid. 

On appeal from the judgment in favor of the plaintiff beneficiary 
the Supreme Court of Iowa stated that the contention of the insurer that 
because the original policy contained a section headed “Incontestability,” 
the policy defined incontestability as including everything found in such 
section, could not be sustained. It was pointed out that the suicide clause 
and the incontestability clause were directly opposite in character since 
the former increased while the latter limited the defense. It was held 
that the reinstatement did not have the effect of creating a new contract 
as of the date of reinstatement but that it revived the original policy sub- 
ject only to the exception contained in the application for reinstatement 
that the policy was contestable until two years after such reinstatement. 
The court stated that the policy, “in terms as clear as it is possible to 
phrase the English language,” limited the defense of suicide to a period 
of two years from its issuance and that as more than two years had elapsed 
the company could not raise such defense. 

The defense of suicide must be provided for in the policy if it is to 
be available to the company. If further time to make the defense was 
desired provision therefore should have been made in the application for 
reinstatement. 
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Kansas City Life Ins. Co. v. Jones et al. 


KANSAS CITY LIFE INS. CO. v. JONES et al. 
JONES v. JONES. 
District Court, S. D. California, C. D. Oct. 29, 1937. 


21 Federal Supplement 159. 
1. VESTED INTEREST. 


3eneficiary of life policy had contingent interest, which became absolute on 
death of insured, subject only to reserved power of insured to change beneficiary, 
according to rules indorsed on policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2, CHANGED BENEFICIARY, 

Change of beneficiary of life policy may be made by valid contract, where new 
beneticiary for consideration given to insured is to be made beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3, CHANGED BENEFICIARY. 

Where change of beneficiary of life policy is not made in accordance with 
valid contract, by time of insured’s death, promisee may compel specific perform- 
ance by decree in equity which will disregard formal steps and consider promisee as 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. LIEN. 

Payments by third person on premiums of life policy, together with legal 
interest, were lien on proceeds of policy, where payments were not voluntary. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

& CHANGED BENEFICIARY. 

Equity would decree that insured’s wife was beneficiary of life policy, rather 
than insured’s mother, who was named in policy as beneficiary, where prior to 
marriage insured and wife agreed to make each the beneficiary of the other’s 
policies, and wife after marriage performed according to agreement, but insured 
neglected to do so before his death. 

(For other cases, see Insurance/ Dec. Dig. § 587.) 

Interpleader by the Kansas City Life Insurance Company against Flora 


Jones and Ethel Jones, wherein Ethel Jones filed a cross-complaint against Flo 


= 
ra 
S. Jones. 


Decree for cross-complainant. 

Alfred J. Smallberg, of Los Angeles, Cal., for respondent and cross-complain- 
ant Ethel Jones. 

Mark F. Jones, W. L. Engelhardt, and A. G. Divet, all of Los Angeles, Cal., 
for respondent and cross-defendant Flora S. Jones. 

NeTERER, District Judge. 

Flora S. Jones was named beneticiary in an insurance policy issued upon ‘the 
life of A. B. Jones, her son. Upon his death, his wife, to whom he was married 
after the issuance of the policy, claimed the deceased, for a good consideration, 
agreed to designate Ethel Jones, the wife, as the beneficiary. Claim is also made by 
Ethel Jones for the proceeds of the policy for payment of premiums upon the policy 
in issue for a number of years prior to the death of the deceased insured; the 
deceased agreeing that these payments should be a lien upon the proceeds of the 
policy. The insurance company, upon these claims, by interpleader, deposited the 
fund in this courts 

{1] Flora S. Jones, mother of the deceased, as beneficiary in the policy when 
twas issued in 1923, had a contingent interest which became absolute upon the death 
of the insured on January 23, 1936, subject only to the reserved power of the insured 
to change the beneficiary. The change could be made by the exercise of the reserved 
power according to the rules or conditions of the insurance company indorsed on the 
policy. Lovinger v. Garvan (D.C.) 270 F. 298, and cases cited on page 300. 

|2, 3) Change of beneficiary may also be made by a valid contract where the 
new beneficiary for a consideration given to the insured is to be made the beneficiary, 
and, if the change of- beneficiary was not made at death of insured, the promisee 
may compel specific performance of the reserved power by decree in equity. In 
‘uch case equity will disregard formal steps and consider the promisee as the bene- 
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ficiary. Lovinger v. Garvan, supra, and cases cited. An enforceable contract creates 
an enforceable right of the promisee to the status obtained if the insured had exer- 
cised his reserved power during life. 

[4] The filing of this interpleader and payment into court by the insurer does 
not affect the rights of the claimed beneficiaries. The only office served by the 
interpleader and deposit of the fund is to protect the insurer against double liability, 

Ethel Jones claims to be a promisee for value by reason of the following facts, 
which the evidence establishes: In 1927, the insured, “a lawyer and a stock raiser,” 
of Ryegate, Mont., had in his employ as stenographer, the cross-complainant, Ethel 
Jones (née Stinton). By reason of “drought and grasshoppers” he was short of 
funds. He told cross-complainant the premium on the policy in issue for 1926 
was in default, and for 1927 was due, and he would let the policy go. 

Cross-complainant and insured were good friends, and she persuaded the insured 
not to default this as he had the other policies. He had at different prior times 
borrowed money from cross-complainant. He then said that if cross-complainant 
“would pay up his premiums, keep his premiums and insurance in good standing, that 
the policy was mine (hers) until the liquidation of the debt was paid to me (her).” 

[5] Cross-complainant thereupon reinstated the policy, paid the premiums to 
that date, and continued to pay the premiums annually until the date of the insured’s 
death, in the total sum of $537.72. It is obvious that these payments were not 
voluntary payments, as contended by cross-defendant. As to these payments with 
legal interest from the date of the respective payments, there can be no doubt as to 
the existence of the lien on the fund in this court (proceeds of the policy). 

The more serious question, was a contract supplanting the beneficiary by Ethel 
Jones, for a consideration, made? Ethel Jones and the deceased “had anticipated 
marrying in the future for a number of years before we were married,” June 29, 1935. 
She was in the employ of his office during 1927 and 1928 while he was county attor- 
ney of the county of his residence. After 1928, she “worked as Deputy Clerk of 
Court and as assistant (in) County Superintendent’s office for eight years.” Prior 
to the marriage, approximately in April, 1935, in contemplation of matrimony, they 
discussed their financial relations. Cross-complainant says that the deceased stated 
to her: “He said that as long as we are getting married that whatever was mine 
was his, and whatever was his was mine, and that upon our marriage that we would 
transfer the beneficiaries of our insurance to each other.” 

About the first week of August, 1935, following the marriage, “we talked it 
over and I said, * * * ‘my premiums are due, therefore I am sending in my two 
policies and asking the two companies to change my beneficiaries to you as my 
husband, according to our agreement.’” After “register of change of beneficiary,” 
she said, “I showed them to my hushand and told him that I had made him bene- 
ficiary to my two policies in accordance with our agreement, and he said, ‘I must 
attend to mine.’” 

Upon objection and motion to strike, upon the ground that the communications 
hetween husband and wife are inadmissible, this testimony was received upon a 
reserved ruling. 

The competency of Ethel Jones’ testimony as to statements of deceased during 
marriage is governed by section 631, U.S. Code, tit. 28 (28 U.S.C.A. § 631), which 
in this case makes applicable section 1881 (1) of the Code of Civil Procedure of 
California (as amended by St.1935, p. 1609), which provides: That hushand and 
wife cannot, during the marriage or afterwards, be, without the consent of the 
other, examined as to any communication made by one to the other during the 
marriage: but with this exception does not apply to a civil action.” 


Husband and wife may make contracts between themselves’and hold property 
in severalty. Section 158 Civil Code, California. The rule fixing confidential com- 
munications between husband and wife, stated in the clause preceding the section, 
1881, supra, is to “encourage confidence and preserve inviolate” the conjugal con- 
fidence was stated in the criminal case of People v. Mullings, 83 Cal. 138, 23 P. 229, 
at page 230, 17 Am.St.Rep. 223, where by cross-examination of the defendant hus- 
band (in a criminal case) it was sought to elicit statements made to his wife, clearly 
confidentially communicated in marital relation. This case, it is contended by cross 
defendant, is decisive here, as it construes the California statute and is binding on 
this court. This, it will hereinafter appear, is unfounded. By section 188, 
supra, the rule is founded in public policy, and until the contrary appears all com- 
munications between husband and wife are presumed to be confidential, and this 
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presumption was not overcome in People v. Mullings, supra. The confidential com- 
munication was the only issue before the court. The court expressed no opinion 
on a communication obviously not confidential and relating to civil matters adjusting 
their property rights between them. ‘When the confidential relation disappears it 
would be “an intolerable anomaly in the law in confidential communications” to 
so continue it. Wigmore on Evidence, Vol. 4, p. 3263. And the California Court 
did not do so. 

[6] The statement “to encourage confidence and preserve inviolate” conjugal 
relations, preceding, the exception during the marriage or afterwards, etc., must be 
considered with relation to each other, and, when se applied, it clearly shows that 
the limitation is lifted when the marital confidential relation disappears. The rule 
can only apply as to matters received through the confidential marriage relation. 
40 Cyo. 2354. It is the confidential marital communication that is protected. There 
can be no public policy except to foster the conjugal status. Sexton v. Sexton. 129 
Iowa 487, 105 N.W. 314, 2 L.R.A.(N.S.) 708; Sackman v. Thomas, 24 Wash. 660, 
64 P. 819; Van Alstine’s Estate, 26 Utah 193, 72 P. 942; Graves v. Graves, 70 Ark. 
541, 69 S.W. 544; State v. Snyder, 84 Wash. 485, 147 P. 38; Ward v. Oliver, 129 
Mich. 300, 88 N.W. 631; State v. Pearce, 87 Kan. 457, 124 P. 814; Moseley v. 
Eakin, 15 Rich. (S.C.) 324, 339: Macon Ry. Co. v. Mason, 123 Ga. 773, 51 S.E. 
569: Stanley v. Stanley, 112 Ind. 143, 13 N.E. 261. 

[7] The case at bar is clearly distinguished from People v. Mullings, supra, in 
that the testimony sought from the hushand witness (criminal case) was clearly a 
confidential communication and challenged the public policy, whereas the testimony 
given by Ethel Jones was not a marital confidential communication, the publica- 
tion of which tended to betray conjugal confidence and trust, or tended to produce 
discord between husband and wife. N. Y. Life Ins. Co. v. Mason, 272 F. 28 (C.C.A. 
9). The husband and wife could hold separate property and contract with rela- 
tion thereto (the insurance policies were property and this is a civil action), and in 
so contracting the statement from one to the other was not and did not tend to 
be a marital confidential communication, but was of a civil matter affecting their 
respective properties. 

Judge Gilbert for the circuit court, with whom sat Circuit Judges Ross and 
Morrow, in New York Life Ins. Co. v. Mason (C.C.A.) 272 F. 28, 32, supra, passed 
upon a Montana statute identical with the California statute, Rev.Codes 1907, § 
7891, as amended by Laws 1913, c. 41, and section 7892. The applicable provisions 
of the Montana statute follow: “There are particular relations in which it is the 
policy of the law to encourage confidence and to preserve it inviolate; therefore, 
a person cannot be examined as a witness in the following cases: 1. A hushand 
cannot be examined for or against his wife, without her consent; nor a wife for or 
against her husband without his consent: nor can either, during the marriage or 
afterward, be, without the consent of the other, examined as to any communication 
made by one to the other during the marriage: but this exception does not apply to 
a civil action.” 

The court said, after reciting some testimony: “The testimony which the 
plaintiff gave as to communications from her husband were not, within the meaning 
of the statutes, confidential disclosures or communications, the publication of which 
would betray conjugal confidence and trust or tend to produce family discord”— 
citing Clements v. Marston, 52 N.H. 31, 38; Parkhurst v. Berdell, 110 N.Y. 386, 18 
N.E. 123, 6 Am.St.Rep. 384: Greenlee v. Kansas City Casualty Co., 192 Mo.App. 
303, 182 S.W. 138. This case was decided April 4, 1921, long after People v. 
Mullings, supra, relied on by cross-defendant, which was decided February 10, 1920. 

In Halback v. Hill, 49 App.D.C. 127, 261 F. 1007, the Court of Appeals of the 
District of Columbia held to the like effect. See, also, Citizens’ National Bank of 
Los Angeles v. Santa Rita Hotel Co., 22 F.(2d) 524 (C.C.A.9); Pennsylvania R. 
Co. et al. v. Wolfe, 203 Pa. 269, 52 A. 247; Fountain & Herrington v. Mutual Life 
Ins. Co., 55 F.(2d) 120 (C.C.A.4). 

The objections to the statement of Ethel Jones between herself and her deceased 
husband during marriage, supra, are overruled, and the motion to strike, denied. 
Exceptions to cross-defendant noted. 

[8] Aside from a consideration of the testimony hereby admitted, the court 
finds that a contract for a consideration was made between Ethel Jones, cross- 
complainant, and the insured, her deceased husband, prior to the marriage. By this 
contract it was agreed that upon marriage they would transfer the beneficiaries in 
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the insurance policies held by them respectively to each other. Following the mar- 
riage, Ethel Jones did, pursuant to this contract, change the beneficiary in her 
policies to her husband. She so advised the deceased, and he said, “I must attend 
to mine.” The contract having been made before marriage, the performance on the 
part of Ethel Jones was a continuing act in completion of the agreement, and the 
change of beneficiary is a corroborating fact of the contract, previously made. She 
having performed her part, the deceased dying without pertormance, equity must 
decree that done which should have been done. Butler et al. v. Douglass et al. 
(C.C.) 3 F. 612; Lovinger v. Garvan (D.C.) 270 F. 298; New York Life Ins. Co. vy. 
Mason (C.C.A.) 272 F. 28. 

[9] That the deceased was somewhat dilatory in his business practices as to 
personal affairs is uncontradicted in the record, and his failure to change the bene- 
ficiary to cross-complainant for six months after marriage, pursuant to the agree- 
ment made prior to the marriage, is not vital, nor is the credibility of cross- 
complainant on the record affected because she did not during deceased’s illness, 
while in the hospital, have him change the beneficiary as contended by cross-defend- 
ant. This demonstrates, rather, a sincere and warm consideration for the welfare 
of the deceased in the maintenance or creation of a psychological mental atmos- 
phere, inspiring hope of recovery, thereby summoning and invoking the power of 
mind over matter in aid of recovery rather than the cold selfish spirit of a “Shylock” 
demanding on the brink of the grave the “forfeit of my bond,” and perhaps 
precipitating fatal consequences. 

It is said at bar, that the deceased, being a lawyer, if an enforceable agreement 
had been made, knew how to change the beneficiary and would have done so. More 
forceable is the thought, if he thought about the matter, he knew that the wife 
had performed her part, and an enforceable agreement had been made, and the wife 
was fully protected, and in his weakness rested at ease. There is no suggestion or 
inference of any sort on record or at trial that the cross-complainant was or is 
a “gold digger,” but it does appear that she was helpful to the deceased and con- 
siderate of his welfare during the “many years” they were contemplating marriage, 
and during the marriage. 

[10, 11] There is some testimony on the part of the cross-defendant, not as to 
the contracts, supra, having relation to the payment of the premiums and the 
changes of the beneficiary in their several policies in consideration of the marriage, 
but of subsequent acts and statements to affect cross-complainant’s credibility and 
verity of her statements. This testimony is emphatically denied. It should also be 
noted that the cross-defendant between whom and cross-complainant a conversation 
was in substance repeated by a witness for the defendant (a son) who was not 
present, but fixes his presence in a room near the room in which the conversation 
was had, was not called as a witness and was not in court, but appeared to be in 
the district. No reason was given for her nonappearance other than the statement 
of her son, who is one of her attorneys, made in court, “in my judgment she is not 
able to be here.” It is in evidence that she is 78 years old. That age of itself 
would not nor would the statement be sufficient to toll the rule. The old familiar 
rule that where a material witness is available and not produced without reasonable 
excuse, it would be considered that such witness, if called would not support the 
party who should have produced the witness. Mammouth Oil Co. v. U. S., 275 
U.S. 13, 48 S.Ct. 1, 72 L.Ed. 137. The same would apply to a party. The rule 
will not be invoked here. The defense testimony is not such as to impair the cross- 
complainant’s testimony. The appearance of the cross-complainant upon the witness 
stand, her manner of testifying, conduct and demeanor, prompt and apparent frank 
answers without effervescing fulsomeness, and reasonableness thereof, has the ring 
of truth, and being corroborated by the acts of the parties, as disclosed in the 
record and herein, is clearly convincing, 


T have examined and considered the cases cited by the cross-defendants, Ker- 
shaw v. Madsen, 62 Cal.App. 11, 216 P. 55; Falk v. Wittram, 120 Cal. 479, 52 
P. 707, 65 Am.St.Rep. 184: Pimental et al. v. Conselho Supremo de Uniao Portu- 
geuza do Estado da California et al., 6 Cal.(2d) 182, 57 P.(2d) 131, 88 A.L.R. 239 
(Annotations on Voluntary Payments); Smellie v. Southern Pac. Co., 212 Cal. 549, 
299 P. 529: and Freund v. Freund, 218 Til. 189, 75 N.E. 925, 109 Am.St.Rep. 283, 
and where out of harmony with cited cases, supra, except as hereinbefore distin- 


guished, they are not in point or not persuasive. Decree for cross-complainant. 





Van Dusen v. New York Life Ins. Co. 


VAN DUSEN v. NEW YORK LIFE INS. CO. No. 4048. 
District Court, M. D. Pennsylvania. Dec. 2, 1937. 
21 Federal Supplement 375. 
1. ACKNOWLEDGMENT. 

Acknowledgment of payment of first premium in life policy which has been 
delivered is conclusive on insurer in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

2. ACKNOWLEDGMENT. 

An insurer was bound by provision in admittedly delivered life policy acknowl- 
edging receipt of payment of first premium in advance and could not avoid liability 
on ground that delivery was made by local agent without receiving first premium 
where there was no allegation of fraud, accident, or mistake. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

Action by Josephine F. Van Dusen against the New York Life Insurance Com- 
pany. On plaintiff's motion for judgment for want of a sufficient affidavit of 
defense and on rule to show cause. 

Motion granted, rule to show cause made absolute, and judgment directed to be 
entered for plaintiff in accordance with opinion. 

A. B. Dunsmore and G. Mason Owlett, hoth of Wellsboro, Pa., for plaintiff. 

Kelly, Balentine, Fitzgerald & Kelly, of Scranton, Pa., for defendant. 

Watson, District Judge. 

The plaintiff brought this action to recover $4,000, with interest, as beneficiary 
under the terms of a life insurance policy, insuring the life of Harold J. Van 
Dusen. The plaintiff has moved for judgment for want of a sufficient affidavit 
of defense. 

All facts alleged by the plaintiff in his statement of claim are admitted in the 
defendant’s affidavit of defense, except such as relate to delivery of the policy and 
payment of the first premium. The policy was issued on September 15, 1936, and 
the insured was killed by accident on September 30, 1936, 

The plaintiff alleges that the defendants delivered the policy to the insured on 
the date of issue. In answer to this allegation, the affidavit of defense, as amended, 
sets forth: 

“4. Admitted, except as hereinafter set forth, and except that the Defendant 
avers that the policy was not delivered by an officer of the corporation to the 
Insured, but by a local agent of the Defendant.” 

\s to the payment of the first premium the plaintiff relies on the following 
paragraph contained in the policy of insurance, a copy of which is attached to the 
statement of claim: 

“This contract is made in consideration of the application therefor and of the 
payment in advance of the sum of $59.68, the receipt of which is hereby acknowl- 
edged, constituting the first premium and maintaining this Policy for the period 
terminating on the Fifteenth day of September, Nineteen Hundred and Thirty- 
seven, and of a like sum on said date and every Twelve calendar months thereafter 
during the lifetime of the Insured.” 

The only defense offered is*set forth as new matter, and is as follows: 

“The application attached to and made a part of the policy declared upon, con- 
tains, inter alia, the following: 

“Tt is mutually agreed as follows: That the insurance hereby applied for shall 
not take effect unless and until the policy is delivered to and received by the 
applicant and the first premium thereon paid in full during his lifetime.’ ” 

_ 13. “Neither said premium nor any part thereof was paid during the lifetime 
f said applicant.” 

} There is no allegation of fraud, accident, or mistake. The only defense set up 

is that delivery was made by a local agent without first receiving the first premium. 

The question is, whether the insurance company should be permitted to deny its 
own admission, contained in the policy, that the first premium had been paid before 
delivery of the policy? In my opinion, the defendant has not set forth any legal 
defense to plaintiff’s claim. 


11] In the case of Eaton v. New York Life Insurance Company, 315 Pa. 68, 172 
A. 121, 126, 95 A.L.R. 462, a policy of life insurance was issued to the insured and 
contained precisely the same kind of premium receipt as is contained in the policy 
here sued upon. The policy was delivered to the insured by an agent of the 
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defendant on March 19, 1929, and the insured was killed by accident on March 31, 
1929. In a suit on the policy the insurer offered to prove that the policy was 
delivered for inspection only and that the first premium was never paid. The trial 
court, at the conclusion of the trial, rule out the testimony on these points and 
directed a verdict for the plaintiff. On appeal, the Supreme Court of Pennsylvania 
reversed the trial court on its ruling with respect to the testimony as to delivery for 
inspection only, but affirmed with respect to testimony as to payment of the first 
premium. In holding that the insurer should not be permitted to deny receipt of 
the first premium, the court, by Justice Maxey, said: “If the jury finds as a fact 
that this policy was delivered to the insured not conditionally but absolutely, the 


policy becomes conclusive proof of the payment of the first premium, for it so 
states and thus becomes a complete refutation of the averment (in the affidavit of 
defense) of the premium’ s nonpayment. It meets the burden resting on the plaintiff 
to show payment. ‘In view of the fact that the rule that a receipt is only prima 
facie evidence of payment, and may be explained by parol, does not apply when the 
question involved is not only as to the fact of payment, but as to the existence of 
rights springing out of the contract, it is generally held that an acknowledgment of 
payment of the first premium in a policy which has been delivered is, in the absence 
of fraud, conclusive on the insurer, and cannot be rebutted in order to avoid liability 
on the policy.” 1 Couch on Insurance, § 115, page 217. Chancellor Kent, in volume 
3, page 260, of his Commentaries, says: ‘The receipt of the premium in the policy 
is conclusive evidence of payment, and binds the insurer, unless there be fraud on 
the part of the insured.’ To the same effect are Home Ins. Co. v. Gilman, {112 
Ind. 7], 13 N.E. 118; National Benefit Ass’n v. Jackson, 114 TI. 533, 2 N.E. 414; 
Basch v. Humboldt Mut. F. & M. Ins. Co., 35 N.J.L. 429; and Fairbanks v. Metcalf, 
8 Mass. 230. In Real Estate Co. of Pittsburgh v. Rudolph, 301 Pa. 502, 153 A. 438, 
this court said: ‘It would be neither logical nor consistent to hold that the inten- 
tional insertion of an actual consideration may be overthrown whenever one of 
the parties desires to escape liability.’” 

[2] In the present case, absolute delivery of the policy is admitted. There is 
no offer to prove that the policy was delivered as anything except a valid, binding 
contract. There is no offer to show that the agent in delivering the policy, or the 
insured in accepting it, suffered any misunderstanding. From the facts alleged, 
it is clear that both assumed nothing remained to be done to call the contract into 
being. It may be that the agent acted outside the scope of his authority by making 
delivery without first receiving the premium. On the other hand, it may be that 
the premium was paid. The lips of the insured are sealed. The company, over 
the signatures of its president and secretary, acknowledged receipt of the premium, 
I cannot conceive of any principle of fair play or sound policy which would 
permit a contradiction of this admission at a time when the only person capable 
of contradicting the testimony on behalf of the company is dead. 

The authorities relied ae by the defendant are clearly distinguishable. In 
Pottsville Mut. Fire Ins. Co. Minnequa Springs Improvement Co., 100 Pa. 137, 
there was no acknowledgment of receipt of the premium contained in the insurance 
policy, and the uncontradicted evidence was that no premium was ever received 
by the company or its agent. Furthermore, all parties to the transaction were alive 
and able to testify. In Katchmer et ux. v. Prudential Ins. Co., 325 Pa. 69, 188 A. 
869, the policy was never delivered to the applicant. Bostick v. New York Life 
Ins. Co. (C.C.A.) 284 F. 256, was a case like Eaton v. New York Life Ins. Co., 
supra, in which delivery was made for inspection only. In MacKelvie v. Mutual 
Ben. Life Ins. Co. (C.C.A.) 287 F. 660, a policy was delivered to the applicant 
but in an amount less than the amount requested, documents requiring the signature 
of the applicant accompanied the policy, and from a letter written by the applicant 
before his death it was clear that no premium had been paid and that the parties 
had not arrived at a final agreement. 


Agreeing as I do with the opinion expressed by the Supreme Court of Penn- 
sylvania in the Eaton Case, supra, and finding nothing in the authorities express- 
ing a contrary view, it is my conclusion that judgment should be entered in favor 
of the plaintiff in the amount demanded. 

Now, December 2, 1937, the plaintiff's motion for judgment for want of a 
sufficient affidavit of defense is granted, the rule to show cause is made absolute, 
and judgment is directed to be entered in favor of the plaintiff and against the 
defendant in the sum of $4,000, with interest from September 30, 1936. 
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FORBES v. NEW ENGLAND MUT. LIFE INS. CO. No. 3266. 
Circuit Court of Appeals, First Circuit. Nov. 9, 1937. 
92 Federal Reporter (2d) 806. 


|, PAYMENT OF PREMIUM. 

Where office of insurer’s general agent usually entered premium payment on 
cash book and issued receipt therefor as of Saturday, when check therefor arrived 
on Saturday, though check was not deposited nor bookkeeping entries made until 
next Monday, office’s acceptance as of last day of grace period, which fell on 
Saturday, of two checks, one received on Saturday and other received Monday but 
dated Saturday, did not waive payment of premium within period of grace in 
absence of conduct estopping insurer or consideration for waiver, especially where 
agent informed insured that he must pay witkin period of grace. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2. PAYMENT OF PREMIUM. 

Where insurer’s general agent frequently advanced premium payments for 
insured and insured reimbursed general agent by checks, some of which were pay- 
able to insurer, and some of insured’s checks paid during period of grace were 
payable to agent, variance in named payee of checks was immaterial in determining 
whether insurer waived prompt payment of premium. 

(For other cases, see Insurance, Dec. Dig. § 388]|4].) 


4. TIME OF PAYMENT. 


Under life policies, time of payment of premiums is material and cannot be 
extended by courts without insurer's consent. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

5. WAIVER. 

To create waiver of policy provision there must be conduct creating estoppel or 
an agreement on a consideration. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from the District Court of the United States for the District of New 
Hampshire; George F. Morris, Judge. 

Action of assumpsit by Irving E. Forbes, assignee of the Granite State Coal 
Company, against the New England Mutual Life Insurance Company. From an 
order directing a verdict for defendant, plaintiff appeals. 

Affirmed. 

John P. Carleton, of ‘Manchester, N. H. (McLane, Davis & Carleton, of 
Manchester, N. H., on the brief), for appellant. 

Carl C. Jones, of Concord, N. H. (Demond, Woodworth,:Sulloway, Piper & 
Jones and James B. Godfrey, all of Concord, N. H., on the brief), for appellee. 

Before Bingham, Wilson, and Morton, Circuit Judges. 

Witson, Circuit Judge. 

This is an action of assumpsit to recover the sum of $25,000 alleged to be due 
the assignee of the Granite State Coal Company, a New Hampshire corporation, 
hereinafter referred to as the coal company, under a policy of insurance issued by 
the defendant, a Massachusetts corporation, on the life of Joseph R. Woods, the 
principal owner and manager of said coal company, who died March 23, 1936, in 
which policy the coal company was named as the beneficiary. 

The case was tried before a jury in the federal District Court of New Hamp- 
shire. The trial judge, after the evidence was introduced, ordered a verdict for the 
defendant on the ground that there had been a forfeiture of the policy by failure 
to pay the premium due on January 30, 1936, within the period of grace allowed 
by the policy. 

To this order exception was taken by the plaintiff, who assigned as error that 
payment of premiums within the period of grace allowed by the policy had by its 
conduct been waived by the defendant and it was estopped to claim a forfeiture. 

The undisputed facts on which the order of a verdict for the defendant was 
based are as follows: The policy in question was issued through the office of Carl 
a Nute, general agent of the defendant for the state of New Hampshire, to become 
effective as of April 30, 1934. Neither Woods nor the coal company at that time 
was in funds to pay the initial premium of $104.25, but by arrangement with Carl 
S. Nute the premium was advanced by him on April 29, 1934, Woods reimbursing 
Nute by a check’ on May 11, 1934. The payment of a premium to the defendant 
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was made by Carl S. Nute, charging the amount against commissions due him 
from the defendant under an arrangement he had with the defendant. 

Another premium became due on July 30, 1934, the period of grace expiring on 
August 30. This peeeien was paid by Woods on August 29, 1934, by check payable 
to “Carl S. Nute, General Agent.” The third quarterly premium was due October 
30, 1934, - period of grace expiring on November 30, 1934, and was paid on the 
latter date, by check payable to New England Mutual Life Insurance Company. 

The fourth quarterly premium was due January 30, 1935, the period of grace 
expiring on March 2, 1935, which fell on Saturday. Both Carl Nute and the cashier 
of the defendant company, Miss Margaret Berry, testified that Saturday being a half 
holiday, checks coming in on Saturday after the first mail were usually deposited in 
the bank on Monday following, which would be March 4. The payment, however, 
would be entered on the cash book of the company as of Saturday and receipt for 
the premium would be issued on that date, though the bookkeeping entries would not 
be made until the following Monday. Miss Berry also testified that Mr. Woods’ 
check for the fifth quarterly premium was received on March 2, 1935, and a receipt 
was issued on that day, though the check was dated March 4. 

The sixth quarterly premium due March 30, 1935, the period of grace expiring 
on April 30, was paid by crediting a dividend declared on the policy on March 30, 
1935. The seventh quarterly premium due July 30, 1935, the period of grace expiring 
August 30, 1935, was paid on that day by Carl S. Nute under the same arrangement 
as the initial premium was paid in April, 1934, Woods agreeing to reimburse Nute, 
which he did on September 10 by check payable to the New England Mutual Life 
Insurance Company. 

[1] Carl S. Nute testified that in late November, 1935, he had a talk with Woods, 
who was then drinking heavily and whose business, due to the loss of large cus- 
tomers, was, as Woods expressed it, “going to pot,” and who said he did not think he 
could keep up the payments on his policies, one of which was payable to his wife. 
Nute then arranged for a loan on the policy, payable to Woods’ wife, to keep that 
policy in force, and Woods or the coal company paid the eighth premium on the 
business policy with a check dated November 30, which fell on Saturday. It was 
not entered on the books until the following Monday. The cashier also testified 
that the facts as to this check were similar to that received on March 2, 1935, and a 
check received on Monday but dated on Saturday, November 30, the last day of the 
grace period, pavable to the order of the insurance company, was treated as received 
on Saturday and within the grace period. This does not show an intent on the part 
of the defendant to waive payments of premium when due or within the period of 
grace. Nute also testified that on November 27 he talked with Woods about his 
excessive drinking and told him that in the event of his failure to pay another 
premium when due, or within the grace period, he could not help him, and he did 
not think he could pass a physical examination if one was required to reinstate 
the policy. 

[2] There is no significance to the fact that some of Woods’ checks were pay- 
able to the insurance company and some to Nute as general agent, since in some 
instances checks were payable to the general agent, when paid during the period of 
grace, while checks reimbursing Nute when he advanced the premium were made 
payable to the insurance company. 

When the January, 1936, premium became due on the 30th of that month, the 
grace period expiring on March 2, 1936, Carl S. Nute and his son, James R. Nute, 
were away from the office of the general agent during the first part of March. The 
cashier had in December, 1935, sent out the customary notices of the due date of the 
premium, and on March 2, 1936, called Woods personally on the telephone and 
reminded him that it was the last day on which the premium could be paid. Woods 
said something about a check which was coming to pay it. He was told by the 
cashier that Carl S. or James R. Nute, if either of them were at the office, might 
make some arrangement to help him. She apparently did not know of Carl S. Nute’s 
talk with Woods in the preceding November when Woods was told by Nute that he 
could not help him again if he failed to pay the premium within the period of grace. 

A check for this premium was not tendered until March 11, 1936, and Miss 
Berry was told by James R. Nute to write the company and ask for authority to 
receive the check, which she did. This was refused and she was advised that a 
medical examination would be necessary to reinstate the policy. 

We think the jury upon these facts could not have found that the defendant 
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company intended to waive the payment of premiums on the due date or within the 
period of grace allowed. In the two instances when payments by arrangement 
with Carl S. Nute were paid when due or within the grace period, and Woods later 
reimbursed Nute, Woods evidently knew that premiums must be paid within the 
grace period or his policy would lapse. The payments on March 2, 1935, and Nov- 
ember 30, 1935, which in each case fell on Saturday, if received on Saturday, or a 
check received by mail Monday, but dated on Saturday, according to the custom otf 
the office, were entered on the books on the following Monday, cannot be construed 
as an intent on the part of the insurance company to extend the time within which 
payments could be made and did not mislead Woods into thinking that if he did 
not pay the premium within the grace period on March 2, 1936, he could pay 
eleven days later. 

In the case of Columbia National Life Ins. Co. v. Morey et al., 26 F.(2d) 580, 
this court said in substance on page 582: 

[3, 4] While the case must, of course, be considered in the light of the familiar 
doctrines that the law does not favor forfeitures, Knickerbocker Life Ins. Co. v. 
Norton, 96 U.S. 234, 242, 24 L.Ed. 689, Appleton v. Ins. Co., 59 N. H. 541, 545, 47 Am. 
Rep. 220, in life insurance, time of payment is material and cannot be extended by 
the courts without the consent of the insurer. New York Life Ins. Co. v. Statham, 
93 U. S. 24, 30, 31, 23 L.Ed. 789. 

In Globe Mut. Life Ins. Co. v. Wolff, 95 U.S. 326, 333, 24 L.Ed. 387, the court 
said: 

“The doctrine of waiver, as asserted against insurance companies to avoid the 
strict enforcement of conditions contained in their policies, is only another name for 
the doctrine of estoppel. It can only be invoked where the conduct of the companies 
has been such as to induce action in reliance upon it, and where it would operate as 
a fraud upon the assured if they were afterwards allowed to disavow their conduct 
and enforce the conditions.” 

[5] To create a waiver there must be conduct creating estoppel or an agreement 
upon a consideration, Reynolds v. Detroit Fidelity & Surety Co. (C.C.A.) 19 F.(2d) 
110. There was no evidence of any conduct of the defendant creating estoppel, nor 
consideration for an agreement to waive the time of payment. On the contrary, even 
if there was any such conduct prior to November 27, 1935, on which the plaintiff 
might rely, which we think there was not, Woods was informed on November 27 
that Nute would not help him in case of a failure to pay future premiums within 
the days of grace allowed. Woods did not tender a check for the premium due 
January 30, 1936, until eleven days after the period of grace had expired on March 
2 following, which the company refused to accept, and required a physical exam- 
ination, which Woods had been advised by Nute on November 27, 1935, that with 
his present habits he could not pass, and which he never took. 

The judgment of the District Court is affirmed with costs. 





METROPOLITAN LIFE INS. CO. et al. v, QUILTY. No. 6288. 
Circuit Court of Appeals, Seventh Circuit. Nov. 19, 1937. 
92 Federal Reporter (2d) 829. 
1. AGENCY. , 

In action against employer and insurer on group policy, recovery against one 
precludes recovery against the other, and judgment against hoth cannot stand, since, 
in procuring policy.and doing generally whatever may serve to obtain and preserve 
insurance, employer acts as employees’ agent or for itself and not as insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

2. AGENCY. 

\ beneficiary undér group policy certificate could not recover from employer 
on theory that employer was negligent in failing to notify insurer of decedent’s 
death, in absence of proving damage proximately resulting to her as a cause of such 
nesligence, if any. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

3. NOTICE. 

_ In action on group policy against insurer and against employer on theory that 
it was negligent in failing to notify insurer of decedent’s death, judgment against 
msurer presupposed’ that proper notice of death was given to insurer, and hence 
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beneficiary could not have been damaged by alleged negligence and so could not 
recover from employer. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

4. NOTICE. 

In beneficiary’s action on group policy against insurer and against employer on 
theory that it was negligent in failing to notify insurer of decedent’s death, insurer 
was not liable if beneficiary was entitled to recover from employer on account of 
alleged negligence, since in that event it would have to be presumed that insure: 
was not properly notified. 

(For other cases, see Insurance, Dec. Dig. § 611.) 

5. KNOWLEDGE. 

A beneficiary under group policy certificate could not recover from employer 
on theory that it was negligent in failing to notify insurer of decedent’s death, 
even if policy was in force at time of death, where no duty rested upon employer 
to notify insurer, and no competent evidence was produced showing that employer 
had knowledge of death in time to make proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

6. EMPLOYMENT. 

A group policy lapsed according to its terms 31 days after decedent ceased his 
employment, and beneficiary named in certificate could not recover thereunder in 
absence of proving, in accordance with requirements of policy, that decedent was 
continuously and totally disabled as the result of bodily injury or disease from 
time of ceasing employment to death more than 31 days thereafter and that cessation 
of work for employer was occasioned by his sickness, injury, retirement, leave of 
absence, or temporary layoff. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from the District Court of the United States for the Northern District 
of Illinois, Eastern Division; Philip L. Sullivan, Judge. 

Action by Lillian V. Quilty against the Metropolitan Life Insurance Company 
and another. From a judgment for plaintiff against both defendants, defendants 
appeal. 

Judgment reversed as to both defendants. 

Nathaniel Rubinkam and William S. Allen, both of Chicago, Ill., for appellant 
Metropolitan Life Ins. Co. 

Thomas Francis Howe and Henry S. Rademacher, both of Chicago, IIl., for 
appellant General Motors Corp. 

Patrick J. Lucey and William K. Tell, both of Chicago, IIl., for appellee. 

3efore Sparks and Major, Circuit Judges, and Lindley, District Judge. 

Sparks, Circuit Judge. 

By this action appellee sought to recover upon a certificate issued by the 
Metropolitan Life Insurance Company to John M. Quilty, her deceased husband. 
The certificate was issued under a group policy issued by the Insurance Company 
to the General (Motors Corporation, which covered the employees of that corpora- 
tion and its subsidiaries. Appellee was named as the beneficiary in her hushand’s 
certificate. The company and the corporation were joined as defendants. The 
cause was tried to a jury and at the close of all the evidence all the parties 
separately moved for a directed verdict. Thereupon the court discharged the jury 
and entered a finding and judgment in favor of appellee against both appellants. 
From that judgment this appeal is prosecuted, 

The deceased was an employee of the Hertz Drivurself Corporation, an affiliate 
of General ‘Motors. For many years he had been insured as such employee under 
the group policy referred to, and his salary was such that his certificate called for 
$20,000 insurance. Under the policy he was not entitled to disability benefits. 

The policy provided that it might be discontinued by the General Motors Cor- 
poration (termed the employer), and further provided that the life insurance on 
any employee insured thereunder, who should cease to be in the employ of the 
employer, should be discontinued thirty-one days after the date such employee 
actually left the employ of the employer. 

On May 1, 1933, the policy was amended to provide for an extended death 
benefit in all cases where a person formerly insured died within twelve months of 
cancellation of his coverage following a continuous total disability. Subsection (c) 
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of Section 1, and Sections 11 and 12 of the original policy were affected by this 
amendment. They refer to the respective subjects of extended death benefits, 
discontinuance of insurance, and conversion privilege. 

John M. Quilty never availed himself of the conversion privilege, and did not 
convert his group insurance to any other form. Upon written notice of these pro- 
posed amendments by General Motors Corporation, John M. Quilty who was then 
an employee of, and in charge of the Philadelphia office of Hertz Drivurself Cor- 
poration, returned to General Motors Corporation the following communication: 

“To General Motors Corporation: 

“J have read the foregoing announcement of a change in the Group Life Insur- 
ance Plan for the Employees of the General Motors Corporation effective May 1, 
1933, and return herewith my Certificate to be exchanged for a new Certificate in 
accordance with such announcement.” 

“(signed) John M. Quilty. 
“Date, April 28, 1933.” 

Quilty thereupon returned his original certificate to the office of the Hertz 
Drivurself Corporation, at Pontiac, Michigan, and a new certificate as described in 
the written notice of the amendments was issued and forwarded to him. 

He terminated his employment with the Hertz Corporation on January 26, 1934, 
and thereafter was employed by Oursman Chevrolet Company until the date of his 
death on April 1, 1934. The last named company was an independent company not 
affliated with or a subsidiary of General Motors Corporation. He was not totally 
and continuously disabled from the date of the termination of his employment with 
General Motors or at any time thereafter. 

On July 6, 1934, the General ‘Motors Truck Company, of Pontiac, Michigan, 
received its first notice of decedent’s death by letter from Mrs. Quilty’s attorney. 
It was directed to ‘Mr. J. B. Babcock and stated, among other things not here 
pertinent: “I have been informed by Mrs. Quilty that either you or someone acting 
for you gave notice to the Metropolitan Life Insurance Company of the death of 
Mr. Quilty. I wonder if you would be good enough to give me the details of the 
notification which you gave, if you did notify the Metropolitan Life Insurance 
Company and what response, if any, you received from them. This is quite 
important, as, from the reading of the clause above cited, there might be a 
possibility if notice was actually given to the company, that we may collect some 
money for Mrs. Quilty * * * ” 

A reply to this letter was made by the Insurance Division of General Motors 
Corporation on July 20, 1934, but the query as to notice was not answered. It 
stated that the attorney’s letter had been referred to the Metropolitan Life Insur- 
ance Company who desired information as to the name of the independent Chevrolet 
dealer with which Quilty became affiliated in January, 1934: the exact date of such 
affiliation: the cause of his death; and the name and address of the attending 
physician during his last illness. This information was supplied by a letter of Mrs. 
Quilty’s attorney on July 23, 1934, stating that decedent entered the employ of Ben 
Oursman, Washington, D. C. on January 27, 1934, and died April 1, 1934. Proof of 
—_ was made and forwarded by appellee to the insurance company on August 1, 

34. 

On August 8, 1934, the Metropolitan Life Insurance Company notified appellee’s 
attorney that under the terms of the contract all insurance on Quilty’s life ceased 
thirty-one days following his cessation of employment by General Motors Truck 
Corporation, and that no claim was allowable. 


With respect to appellant, General Motors Corporation, the complaint avers: 


“* * * that during the said period of employment of the said John 'M. Quilty, 
deceased, all of the payments of premiums on behalf of said benefit group policy on 
his behalf were deducted from salaries due and owing to the said John M. Quilty by 
the Employer, and that it was and became the duty of the Employer under the 
terms of said policy to notify the Insurance Company of the termination of the 
employment of said John 'M. Quilty and later of his death, but that contrary to its 
duty in that regard, the Employer wholly failed and neglected to so notify the said 
insurance company.” 

_ [1] It is quite obvious that the judgment against both appellants cannot stand, 
tor recovery against one precludes recovery against the other. In such cases the 
employer does not act as agent for the insurer. In procuring the policy, obtaining 
applications of the employees, taking pay roll deduction orders, reporting changes 
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in the insured group, paying premiums, and doing generally whatever may serve 
to obtain and preserve the insurance in force they act as agents of the employees, 
or for themselves. See Boseman v. Connecticut General Life Insurance Company, 
301 U.S. 196, 57 S.Ct. 686, 81 L.Ed. 1036. 

[2-4] The theory upon which appellee sought to recover against General 
Motors Corporation is that of negligence in failing to notify the insurance company 
of decedent’s death. In order to recover against it on that theory she must prove 
that damage proximately resulted to her as a cause of that negligence; if it be 
negligence. However, she has been awarded a judgment against the insurance 
company which presupposes that proper notice of death was given to the company, 
hence she could not have been damaged by the alleged negligence. Likewise if the 
judgment be permitted to stand against General Motors on account of the alleged 
negligence it must be presumed that the insurance company was not properly 
notified, and in that event it would not be liable. 

[5] However, no duty rested upon the employer to notify the insurance com- 
pany of decedent’s death, and there was no competent evidence produced to show 
that the employer had knowledge of his death in time to make proof of loss, even 
if the policy be conceded to be in force at the time of death. It should be stated 
here that appellee’s averment is incorrect, that during the period of decedent's 
employment all of the payments of premiums on behalf of the benefit group policy 
on his behalf were deducted from salaries due and owing to him by the employer. 
The policy does not so provide and the uncontroverted evidence is to the contrary 
We think there is no liability against General Motors Corporation. 

[6] Aside from the question of notice we think appellee was not entitled to 
recover against the insurance company for reasons concerning which General 
Motors Corporation was not concerned and for which it could not be held liable for 
negligence or otherwise. 

Subsection (c) of Section 1 of the policy sets forth the only conditions under 
which appellee could recover under the policy after the expiration of thirty-one 
days from January 26, 1934, which was the day he ceased working for this appellant 
employer. It was incumbent upon her to prove that decedent was, from January 26, 
1934, to the date of his death on April 1, 1934, continuously and ‘totally ‘disabled as 
a result of bodily injury or disease, so as to have been thereby prevented from 
engaging in any and every business or occupation and from performing any and all 
work for compensation or profit. It was neither proved nor claimed that this con- 
dition existed, but the contrary was admitted. Likewise it was neither claimed nor 
proved that decedent’s cessation of work for General Motors was occasioned by his 
sickness, injury, retirement, leave of absence or temporary layoff as referred to in 
Section 11 of the policy. 

We see no ambiguity in the language of this policy, and we feel constrained to 
hold that it lapsed thirty-one days after decedent ceased his employment with the 
appellant employer. This being true the question of notice hecomes immaterial. 
Judgement reversed as to hoth appellants. 


METROPOLITAN LIFE INS. CO. v. HENDERSON. No. 8458. 
Circuit Court of Appeals, Ninth Circuit. Nov. 9, 1937. 
92 Federal Reporter (2d) 891. 
3. SCHEDULE. 

Insurer and agent could make schedules cf insurer a part of contract by 
mere reference to them, even if agent had not seen or read schedules, where docu- 
ments were readily subject to identification and there was no dispute concerning 
their existence or terms. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

4. SCHEDULE. 

Where agreement between insurer and agent made insurer’s schedules a part of 
contract by reference, the agent was bound by the schedules regardless of whether 
he was content with the terms, and he was not entitled to rely on information 
obtained from assistant branch manager as to what his pay would be. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

5. RATIFICATION. 


An insurance company is not bound by contract entered into in its behalf, unless 
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person making contract had either actual or apparent authority to make contract, 
or unless unauthorized contract has been ratified by company. 


(For other cases, see Insurance, Dec. Dig. § 36.) 


§ COMMISSIONS. 

Where at end of first quarter and at end of each succeeding quarter, during 
entire period of 5% years of employment, agent received from insurer quarterly 
statements showing his compensation computed in conformity with schedules made 
part of employment contract by reference, and agent uniformly receipted for his 
salary on that basis, agent was charged with notice of lack of authority in his 
immediate superiors to agree with him on his compensation, and such facts indicated 
that agent understood original contract was in full force. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

9 COMMISSIONS. 

Where insurer’s schedules, under which special salary of agent was deter- 
mined by deductions because of lapsed policy from commissions earned on new 
business, were made part of employment contract, statement of assistant manager 
‘f branch office to agent to keep quiet and he would receive commissions without 
such deduction did not give rise to oral contract binding on insurer. 


(For other cases, see Insurance, Dec. Dig. § 84[2].) 


\ppeal from the District Court of the United States for the Western District 
of Washington, Northern Division; John C. Bowen, Judge. 

Action by Stephen Henderson against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and a dismissal ordered. 

Preston, Thorgrimson & Turner, of Seattle, Wash., and F. Eldred Boland, J. 
\V. Radil, and Knight, Boland & Riordan, all of San Francisco, Cal., for appellant. 

Geo. H. Crandell, of Seattle, Wash., for appellee. 

3efore Denman, Stephens, and Healy, Circuit Judges. 

Heary, Circuit Judge. 

Appellee sued to recover commissions claimed to have been earned over a period 
extending from March, 1928, to November, 1933, under the terms of an oral contract 
for the procurement of applications for industrial life insurance policies. The 
defendant denied the oral agreement and alleged the existence of a written contract 
covering the terms of the employment. It denied that under the latter there was any 
amount owing, and asserted that appellee had been paid and had accepted payment in 
line with the written contract. The jury returned a verdict in the amount prayed 
for, and this appeal followed. The single question presented for review is the 
sufficiency of the testimony to support the verdict. 

{1] Keeping in mind our obligation to view the evidence in the light most 
favorable to appellee, the facts shown may be recited in substance as follows: 

Appellant is a corporation having its headquarters in New York. Prior to his 
engagement as a ‘solicitor, the appellee filled out, signed, and presented to appellant 
an application for employment. The application is directed to the Metropolitan 
Life Insurance Company. It contains a paragraph reading, in part, “I further 
agree, if my appointment as Agent is approved by the Company, that my compensa- 
tion shall be in accordance with the present schedule of salaries or commissions, 
or hoth, payable to Agents, and as the schedule or terms thereof shall be amended 
hy the Company from time to time; that I will abide by all the rules and regula- 
tions of the Company as embodied in the Agent’s Instruction Book and otherwise, 
and as they may be subsequently amended.” 

The schedule of salaries and commissions for agents in force at that time, and 
which continued in effect throughout the period, provided that the agent would be 
paid each week a collection salary for collecting premiums on policies in force, and 
a special salary for procuring new business and reinstatements. We are not here 
concerned with the collection salary, which varied in amount, according to the 
schedules, from $15 to $43 per week, and which appellee was regularly paid. The 
dispute concerns the special salary. 

Tt was the custom of the appellant in the territory served from its Seattle office, 
where appellee was employed, to assign to each agent or solicitor a specific area, 
called a “debit,” to which his labors were confined. To arrive at the special salary 
to which an agent was entitled, it was provided in the schedules that a quarterly 
account of the new business written and old business lapsed would be made at the 
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end of the quarter. From this quarterly statement the total of the special salary 
for the ensuing quarter would be computed. The latter amount was to be divided 
by 13, the number of weeks in the quarter, and the quotient arrived at was the 
weekly special salary to be paid during the ensuing quarter. The business solicited 
by appellee was mainly what is known as industrial insurance. In this form of 
insurance the premiums are small and are payable on a weekly or monthly basis, 
The commissions of the agent on business obtained through his solicitation were 
24 times the amount of weekly premiums and 5% times the monthly premiums, 
on business written or revived. Against these commissions were to be charged, at 
the same rate, the premiums on policies lapsed during the quarter in the agent’s 
territory. The net difference constituted the special salary. It was so provided 
in the schedules of the company. These schedules were said by appellant to have 
been posted in the room of the Seattle office where the agents had their desks. 

The answer of appellant sets out the application for employment, alleges that it 
was orally accepted, and that plaintiff, upon oral notification of such acceptance, 
entered the employ of the appellant under a written contract evidenced by the 
application and acceptance. The answer incorporates the schedule of salaries and 
commissions payable to agents as heretofore described. It is the contention of the 
appellant that under the terms of the contract these schedules governed the com- 
pensation of appellee. 

The application and the existence and terms of the schedules are facts not dis- 
puted by the appellee, although he denies having seen or known the contents of the 
latter. His position, in brief, is that an oral agreement was made between himself 
and the company, acting through an assistant manager of the Seattle office, under 
the terms of whic h he was to be paid commissions amounting to 24 times the weekly 
premiums and 5% times the monthly premiums on business obtained or revived by 
him, without any deduction on account of policies lapsed. 

The evidence by which appellee claims to have established his oral contract is 
in substance this: 

In March, 1928, appellee went to the Seattle office of the appellant company and 
there met a Mr. Allen, who was an assistant manager of the office. Appellee 
was given the form of application for employment heretofore described, to be filled 
out and returned. After filling out, signing, and returning the application appellee 
was told by Allen to come back in about 2 weeks. MWhen he returned at the time 
indicated Allen took him out and showed him how to solicit insurance. Later he 
was called by telephone to report, and at that time he met a Mr. Martin, another 
assistant manager of the Seattle office. Mr. Thompson, who was the manager ot 
the Seattle district for the company, introduced appellee to Martin, telling him that 
appellee was approved for work, approved by the company, and if Martin saw fit to 
introduce him on the territory it met with the approval of the manager. The 
assistant manager first instructed appellee with respect to the methods which were 
used for crediting collections, and later introduced him to people in a certain area 
in Seattle and made him familiar with the territory. Appellee went around with 
Martin for several days, during which time he was told by Martin that he was 
to receive a collection salary for collecting premiums, which would amount to 
about $25 per week. With reference to the compensation he was to receive for 
writing business, Martin told him that he was to receive 24 times the weekly 
premiums and 5% times the monthly premiums on new business. Nothing was 
said by Martin about his being charged with lapses of policies. It was usual for 
the manager and assistant managers of the local office to discuss contracts and 
methods of payments with all agents. 

After a week or 10 days the territory was turned over to appellee, at which 
time Martin told him to go out and begin writing business. He first had his 
attention drawn to the matter of lapses about 3 months after he went to work. He 
was watching for his commissions to start. He then received from the home office 
of the company what was apparently the quarterly account referred to in the 
schedules, showing how much business he had written. In it there were lapses 
charged against him. When he got this statement he took it to Martin, the assistant 
manager, and demanded his commissions, saying to Martin that he could not stand 
for the lapses that had been charged against him. Martin told him to keep quiet 
and it would be adjusted and that he would get his commissions. At various 
times he discussed the lapses with ‘Martin. The latter told him to keep quiet, 
that he would get his adjustments and was to be promoted to assistant manager an 
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was to receive a statement and get his commissions in full. During the early part 
of the employment Martin told appellee’s wife that if appellee would be quiet he 
would get an adjustment of his commissions. In the fall of 1928 appellee tried to 
discuss the lapses with the manager, Thompson. The latter said to talk with the 
assistant manager, that was the one that was handling it. After that he did talk to 
Martin from time to time. For a year and a half before appellee left the employ 
of the company Martin was at Bremerton and appellee saw him but seldom. It was 
shown, and the fact is not disputed, that appellee ceased to be under the super- 
vision of assistant manager Martin after the first year and a half of his employment. 

Appellee found out at the end of the first quarter that the lapses were being 
charged against him. He was given a quarterly statement at the end of the first 
quarter and at the end of each succeeding quarter during the entire period of 5% 
years he continued in the company’s employ. On all of them the lapses were shown 
and were charged against his account. In these quarterly statements his salary for 
the ensuing quarter was computed and fixed.. The salary paid amd receipted for 
each week was the amount of salary as shown by the quarterly statement for the 
prior quarter. He received his pay weekly and signed weekly receipts for salary. 
These receipts uniformly contained the following verbiage: “I hereby acknowledge 
receipt of the amount of net payment shown above. This amount is the result of 
computations made on the forms mentioned and on Forms P C 51 and PCM 51, 
Quarterly Statements of Agent’s Salary Accounts, showing the compensation to 
which I am entitled for the present quarter, which forms have all been received and 
checked by me, as required by the Company’s rules.” (Italics supplied.) 

[2-4] This proof affords no substantial basis for the judgment appealed from. 
The application for employment which appellee signed was an offer to contract on 
the terms specified in it. It is elementary that the acceptance of the offer gave rise 
to an agreement, evidenced by the written application. It was perfectly competent 
for the parties to make, as they did, the schedules of the company a part of the 
contract by mere reference to them. These documents were readily subject to 
identification, and there is no dispute here concerning either their existence or their 
terms. Benson v. Metropolitan Life Insurance Co., 126 Wash. 125, 217 P. 709; 
Green v. (National Casualty Co., 87 Wash. 237, 151 P. 509; Friedman v. Metropolitan 
Life Insurance Co., 250 App.Div. 195, 293 N.Y.S. 757. Under the agreement 
the compensation of the employee was to be determined in accordance with these 
schedules. If appellee was not shown the schedules to begin with, at least his 
attention was called to them every time he received the quarterly statement of his 
account, since not only was his account computed on the basis of the schedules but 
in these quarterly statements the poster schedules were specifically referred to by 
number. The appellant was bound by its schedules. Appellee was likewise bound 
by them, whether content with their terms or not. Nor is it material whether he 
saw or read the schedules, since it was his business to see and examine them. For 
a like reason he was not entitled to rely upon information obtained from Martin 
as to what his pay would be. 

[5, 6] This contract became effective at the inception of the relationship. It 
was of course competent for the parties to modify or abrogate it. But in that event 
both parties must agree to the modification, and there is no proof here that appellant 
agreed upon any change. There is no showing that the manager of the Seattle 
office, or any of his assistants, was authorized to employ solicitors without company 
approval or to agree with solicitors upon the measure of their compensation. 
the back of the application for employment which appellee signed are printed two 
series of questions, one denominated “Assistant Manager’s Report on Application 
for Agency,” and the other denominated “Manager’s Report on Application for 
Agency.” These reports were ovbiously intended for the information of the 
company, and the recommendations of the two local officials were called for in them. 
The whole document refutes the idea that the applicant was to be employed either 
by the manager or by the assistant manager, and indicates that the employment 
was to be determined by the company itself. There is undisputed evidence that 
the assistant manager, with whom it is claimed the oral agreement was made, had 
no authority to contract with solicitors with respect to their compensation. 
Apparent or ostensible authority of this kind in the local supervising officials 
must be found, if at all, in the facts and circumstances heretofore recited. As said 
by this court in Globe, etc., Fire Insurance Co. v. McGinnis, 29 F.(2d) 357, 358, 
“It is an elementary rule of law that an insurance company, or other corporation, is 
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not. bound by a contract entered into in its behalf, unless the person making the con- 
tract had either actual or apparent authority to make it, or unless the unauthorized 
contract has been ratified by the company, and the burden of proof is on the party 
claiming under the contract to prove not only the making of it, but the authority of 
the person by or through whom it was made.” 

[7-9] “Apparent authority to do an act may be created by written or spoken 
words or any other conduct of the principal which, reasonably interpreted, causes 
a third person to believe that the principal consents to have the act done on his 
behalf by the person purporting to act for him.” Restatement of the Law of Agen- 
cy, § 27. “Apparent authority * * * is that which, though not actually granted, 
the principal knowingly permits the agent to exercise, or which he holds him out as 
possessing.” 2 Am.Jur., Agency, § 101. The appellee had knowledge at the incep- 
tion of the relationship that his compensation would be determined from the sched- 
ules of the company in force. This in itself was notice that his pay was not to be 
fixed by agreement with those in charge of the local office. The quarterly state- 
ments computing appellee’s salary were not made up by Martin or the manager, nor 
even made up in the Seattle office. They came from the home office of the company. 
Throughout his employment from March, 1928, to November, 1933, appellee con- 
tinued to receive these quarterly statements and to receipt weekly for his salary on 
the basis of them. The quarterly statements computed his pay in conformity with 
the schedules, and as has been said referred to the schedules by number. This 
uniform practice, adhered to by the company over the whole of this long period, 
was ample notice to appellee of the lack of authority in his immediate superiors 
to agree with him upon his compensation, and indicated unmistakably that the appel- 
lant understood the original contract to be in full force. Appellee was clearly put 
upon inquiry concerning the authority of these parties to make the oral contract 
which he says was made with him. “If the very facts on which the person employed 
relies as a holding out themselves give warning that the agent has but a limited 
authority, he must investigate to discover those limitations.” 2C.J.S., Agency, 
§ 105a. While presumably the local managers were expected to adjust with soli- 
citors specific items of charge or credit where errors, appeared or were claimed, the 
appellant sedulously avoided clothing them with actual or ostensible authority to 
agree with solicitors concerning the basis of their pay. The assistant manager's 
statement to the appellee to “keep quiet and he would get his commissions” did not 
give rise to an oral contract binding upon the company. 

From beginning to end the engagement between these parties was performed on 
the basis of the original agreement. Appellee was uniformly supplied with state- 
ments of his account and as uniformly receipted for his salary on that basis, 
acknowledging each week receipt of “the compensation to which I am entitled.” No 
fraud or mistake is charged. It is urged by appellant that under the circumstances here 
disclosed these periodically recurring statements constituted a series of accounts 
stated, or gave rise to an accord and satisfaction. Numerous authorities are cited 
in support of this contention, These circumstances serve further to demonstrate the 
entire lack of merit in appellee’s claim. But it is unnecessary, in view of our con- 
clusion that no oral contract was established, to consider these added points discussed 
by appellant. 

The judgement is reversed, and a dismissal ordered. 


SOVEREIGN CAMP, W. O. W. v. MOORE. 1 Div, 968. 
Supreme Court of Alabama. Dec. 16, 1937. 
177 Southern Reporter 642. 

6. HEALTH WARRANTY f 

Where plea alleged breach of good health warranty in application for fraternal 
life policy in that insured had within period stated suffered a disease increasing the 
risk of loss, demurrer to replication which alleged that insurer with full knowledge 
had waived the defense set up m such plea and that insurer denied liability on sole 
ground of nonpayment of premium was properly overruled. 

(For other cases, see Insurance, Dec. Dig. § 815[3].) 
8. INCREASE OF RISK. : 

A false warranty of good health in an application for a fraternal life policy 
will bar recovery thereon whether or not applicant knew at the time that he was not 
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in good health but was afflicted with chronic intestinal nephritis, a serious disease 
which increased the risk of loss. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

9 INCREASE OF RISK. 

A fraternal life policy is void if a good health warranty in application or matter 
misrepresented increased the risk of loss, notwithstanding absence of actual intent 
to deceive (Code 1923, § 8507). 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

Appeal from Circuit Court, Mobile County; J. Blocker Thornton, Judge. 

Action by Ellen V. 'Moore against the Sovereign Camp of the Woodmen of the 
World, on a policy of life insurance. Judgment for plaintiff, and defendant 
appeals. 

Reversed and remanded. 

Amended plea 2 sets out the statement by insured in his application that he was 
in good health, stipulated therein to be a warranty, and alleges that insured’s said 
statement was untrue in that he had, within the period stated, suffered a disease 
increasing the risk of loss, etc. Replication 4 alleges that defendant, with full 
knowledge, waived the defense set up in said plea; that it denied liability on the 
sole ground that an installment of premium had not been paid and entered into 
negotiations with plaintiff relying upon said specific ground of forfeiture; and that 
plaintiff was put to trouble and expense in obtaining and furnishing proof of 
payment of such installment, etc. 

Charge 4 (to which charges 6 and 7 are similar), given at the request of the 
plaintiff, is as follows: “The Court charges you, Gentlemen of the jury, that if you 
are reasonably satisfied from the evidence in this case that the insured in his 
application for insurance made no untrue statements material to the risk of defend- 
ant, your verdict must be for the plaintiff.” 

Plaintiff's given charge 8 (to like effect as charges 9 and 10) is as follows: “The 
court charges you, Gentlemen of the jury, that if you are reasonably satisfied from 
the evidence in this case that the insured did not know or had no reason to believe 
that at the time he made application for said insurance, that he was afflicted with 
chronic intestinal nephritis, the statement by the insured ‘that he was in good health’ 
will not void the policy nor preclude recovery thereon.” 

Charge 19, given for plaintiff, is as follows: “The Court charges you, Gentle- 
men of the jury, that the burden is upon the defendant in this case to show by the 
evidence to your reasonable satisfaction (1) that the statements made by Ver- 
neuille at the time of his application for membership and insurance were false when 
made and were with intent to deceive; (2) that they related to matters intrinsically 
material to and affected the risk, and (3) that the defendant relied upon them”. 

Charge B, refused to defendant, predicates a finding for defendant upon the 
hypothesis that the constitution and laws of the defendant required members to pay 
each month the assessment provided, and, failing to make any such payment on 
or before the first day of the month following, the member should stand suspended 
and his beneficiary certificate hecome void; that insured failed to pay or offer to pay 
his assessment for the month of “August, 1932” on or before the “31st day of 
August, 1932,” and thereupon became suspended and his certificate became void. 

Refused charge C predicates a verdict for defendant upon a finding that 
insured warranted in his application that he was in good health, and that he was 
not in fact in good health, ete. 

Lyons, Chamberlain & Courtney, of Mobile, for appellant. 

William J. Young, of Mobile, for appellee. 

Knicnt, Justice. 

This is the second appeal in this case. Sovereign Camp, W. O. W. v. Moore, 
232 Ala. 463, 168 So. 577. On the former appeal the cause was reversed for error 
in rulings on the pleadings, and in the opinion on that appeal may be found a full 
een of the principles of law applying in the case. We need not here restate 
ne same, 


[1] The first and second assignments of error relate to a ruling of the court, 
made prior to the former appeal, sustaining plaintiff’s demurrer to amended pleas 
4and 5. After the reversal and remandment of the cause, no new ruling was made 
: to the sufficiency of these pleas, and hence there is no basis in fact for these 
ssignments, 
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On April 11, 1934, the court sustained the plaintiff's demurrers to amended pleas 
2, 4, and 5. Prior to the amendment of the pleas, the court had sustained a similar 
demurrer to original pleas 2, 3, 4, and 5. Replications were then filed to pleas 3, 6, 
and 7 by the plaintiff. It is quite clear that it was by oversight that these replica- 
tions included plea 3, as that plea had been ruled out of the case. The case was 
tried upon that theory. The first trial resulted in verdict and judgment for plain- 
tiff, and an appeal therefrom was prosecuted to this court. This court reversed 
the judgment for error in sustaining the demurrers to amended plea 2. 

On remandment of the cause, no further ruling was invited or had on the 
sufficiency of amended pleas 4 and 5, and the question of whether these pleas were 
in or out of the case is not presented. Certain it is, that no ruling was made on 
the sufficiency of these pleas since the reversal of the cause. 

[2] The effect of the reversal of the former judgment by this court was to 
annul it in its entirety, and set aside all rulings of the court on the pleadings 
embodied therein. Arlington Realty Co. et al. v. Lawson, 230 Ala. 499, 162 So, 
107; First Nat. Bank of Dothan v. Sanders, 227 Ala. 313, 149 So. 848; Marsh v. 
Elba Bank & Trust Co., 205 Ala. 425, 88 So. 423; Alabama City G. & A. Ry. Co. v. 
Bates, 155 Ala. 347, 46 So. 776; and Sellers et al. v. Dickert, 194 Ala. 661, 69 So. 604, 

After the return of the case to the circuit court, the plaintiff filed 4 replications 
to plea 2 as amended. The defendant demurred to the second, third, and fourth 
replications. The court sustained the demurrer to the second replication, but over- 
ruled it as to the third and fourth. 

[3] A replication to a plea to be good must either traverse or confess and avoid 
the matter pleaded, or present matters of estoppel. Burnett & Bean v. Miller, 205 
Ala. 606, 88 So. 871, and Owensboro Wagon Co. v. Hall, 149 Ala. 210, 43 So. 71. 

[4, 5] Replication 3 did not traverse, nor did it confess and bring forward 
matters in avoidance of the defense set up in plea 2. In fact, it did not attempt to 
answer the matters of defense set up in said plea, and for this reason was subject to 
demurrer. However, there was no ground of demurrer pointing out this defect, 
and, as this replication was not subject to the grounds of demurrer assigned to it, 
the court committed no error in overruling the same. 

[6] We are fully presuaded that the plaintiff’s fourth replication was not sub- 
ject to any grounds of defendant’s demurrer, and the court committed no error in 
overruling it. 

The court in its oral charge fully covered the applicable principles of the law of 
the case. This charge was as favorable to the plaintiff, as the facts warranted, or 
the law justified, but the plaintiff nevertheless requested and had the court to give 
the jury 11 written charges, and the correctness of these charges is now before us 
for review. 

[7] Charges 4, 6, and 7, if not otherwise faulty, entirely ignored the question 
of whether or not the policy had lapsed by reason of the nonpayment of assessment 
due for the month of July, as set up in special plea 7. 

[8] Charges 8, 9, and 10, given at request of plaintiff, were bad in that the 
insured warranted, contracted with the insurer, that he was in good health, and, 
being a warranty, it was wholly immaterial whether the insured knew, or did not 
know, at the time he made the application, that he was not, in fact, in good health, 
but was afflicted with chronic intestinal nephritis, a serious disease, which increased 
the risk of loss. Sovereign Camp, W. O. W. v. Moore, supra, and Reliance Life 
Ins. Co. v. Sneed, 217 Ala. 669, 117 So. 307. 


[9] Charge 19, given at the request of plaintiff was also bad. It is not a 
correct statement of the law. Whether the statements made were made with the 
actual intent to deceive, is not the sole test, but the policy would be avoided if the 
warranty, or the matter misrepresented, increased the risk of loss. Code, § 8507, 
Sovereign Camp, W. O. W. v. Moore, supra. 

[10] Charge 2 requested by defendant was fully covered by the court in its 
oral charge, and hence the court’s refusal of this charge was justified. 

Charles 4 and 5 requested by the defendant (each of which was the general 
charge that the plaintiff could not recover under the evidence), were properly 
refused, as the evidence was sufficient to carry the case to the jury on the question 
of payment or tender of assessments, and on waiver of defenses set up in plaintiff's 
replications. 

Appellant insists that the court committed error in refusing to charge the jury 
in the language of its refused charge 18, set out on page 146 of the transcript. le 





1938 


pleas 
imilar 
: 3, 6, 
plica- 
> was 
plain- 
ersed 


n the 
were 
de on 


‘as to 
dings 
2 So. 
‘sh v. 
Co. v. 
», 604, 
ations 
ourth 
over- 


avoid 
r, 205 
o. 71. 
rward 
apt to 
ect to 
lefect, 
to it, 


+ sub- 
ror in 


aw of 
ed, or 
9 give 
yre us 


estion 
sment 


it. the 
, and, 
id not 
1ealth, 
rease 
» Life 


not a 
th the 
if the 
8507, 


in its 


eneral 
operly 
estion 
intiff’s 


e jury 
yt. We 


Life] Illinois Bankers Life Assurance Co. v. Petray 695 


find no such charge on page 146 of the transcript, nor anywhere else in the record. 
This sufficiently answers this insistence of appellant. 

[11] Under the pleadings in this cause, defendant’s requested charge B was 
abstract. 

[12] Charge C, so lettered by us for identification and convenience, entirely 
ignored that phase of the case setting up a waiver of all defenses except as to the 
one question of forfeiture for nonpayment of the July assessment. 

[13] We find in appellant’s brief much discussion of prejudicial errors com- 
mitted by the court on admission and exclusion of evidence, but we find no 
assignments of error which present such questions for review here. 

We find no other questions of merit presented by the record. 

For the errors pointed out, the judgment of the circuit court must be reversed, 
and the cause remanded for new trial in conformity to the views above expressed. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


ILLINOIS BANKERS LIFE ASSUR, CO. v. PETRAY. No. 4—4863. 
Supreme Court of Arkansas. Dec. 13, 1937. 
110 Southwestern Reporter (2d) 1070. 
1, RESCISSION. 


Where insurer declared life policy lapsed on ground that premium check was 
dishonored on presentation for payment and offered to reinstate policy if insured 
was still insurable, and insured signed applications for reinstatement reciting that 
policy had lapsed, accepted insurer’s return of premium, and acquiesced in insurer’s 
refusal to reinstate policy for over six years, policy was rescinded by mutual 
agreement, notwithstanding evidence indicating that insured’s husband deposited 
money in bank to cover premium check within period of grace and might have 
prevented forfeiture of policy. 

(For other cases see Insurance, Dec. Dig. § 246.) 

2. WAIVER. 

Insurer’s acceptance and retention of premiums during negotiations for rein- 
statement, and while awaiting for a reasonable time for insured to furnish health 
certificate, do not waive forfeiture of life policy based upon delinquency in payment. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Hot Spring County; H. B. Mean, Judge. 

Action by William H. Petray against the Illinois Bankers Life Assurance Com- 
pany. From a judgment on a verdict for plaintiff, defendant appeals. 

Reversed, and cause dismissed. 

L. W. Melburg, of Monmouth, IIL, and Rose, Hemingway, Cantrell & Lough- 
borough, of Little Rock, for appellant. 

Glover & Glover, of Malvern, for appellee. 

McHaney, Justice. 

\ppellee and his wife, Pearley L. Petray, each carried a policy of life insurance 
in appellant company from February 9, 1917. Her policy was in the sum of $1,000 
and he was named beneficiary therein, with power reserved therein to change the 
beneficiary in the manner set out in the policy. The premium on each policy was 
payable quarterly, the total quarterly premium on both policies amounted to $10.54, 
of which the quarterly premium on her policy was $3.34. A quarterly premium 
became due on April 1, 1930, on both policies, and each provided for a grace period 
of thirty days in which to pay the premium. The premium was not paid on April 
1, hut on April 26 appellee mailed a check in the amount of $10.54 to appellant at 
its home office in Monmouth, IIl., to cover said premium. The check was received 
on April 28th at the home office and premium receipts were mailed to appellee. 
The check was deposited for collection, but when presented to the Malvern bank, 
on which it was drawn, payment was refused on account of insufficient funds, and 
the check returned in the course in which it came, and in due time was received 
by appellant with the notation showing that it had not been paid. Just when the 
check was returned to appellant at its home office is not shown, but on May 
10 appellant wrote appellee to the effect that his check for $10.54 in payment of 
the premiums on said policies had been returned by the Bank of Malvern with the 
notation, “not sufficient funds,” and that same was inclosed therein. Appellee’s 
attention was called to the fact that the receipts issued provided that all premiums 
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were payable in cash but that checks were accepted conditioned upon their being 
honored on presentation for payment, and that the receipts sent them were invalid 
and of no effect. The letter continued: 

“This does not prohibit you from applying for reinstatement. We enclose 
herewith regular applications which you may complete and return to us together 
with a new remittance preferably bank draft or postal money order in the amount 
of $10.54. If you are still insurable we shall be glad to give the same our best 
attention. 

“Your prompt attention to this matter will not only enable us to consider this 
reinstatement quicker, but will enable you to enjoy the protection these policies 
provide.” 

On May 12, 1930, appellee wrote appellant the following letter: 

“Enclosed find check, $10.54 to take up chk. issued 4/26/30 for quarterly pay- 
ment on ins. also papers properly filled out. 

“Had the chk been 1 day later in getting in it would of been paid as I had the 
the money there the next day. Am sorry that this happened. Once before I made 
out chk for same purpose and layed it down and got it misplaced, thought I had 
mailed it untill I happened to find it. 

“Will be more careful from now on.” 

The application for reinstatement blanks which both he’ and his wife signed, 
and which he returned in his letter just mentioned, contained the following 
provisions: 

“I, the undersigned, having forfeited all claim under policy No. 72724 in the 
Illinois Bankers Life Assurance Company, except as may be in said ais otherwise 
provided, which policy has lapsed for nonpayment of premium hereby apply for 
reinstatement of insurance. * * * 

“The Company reserves the right to require complete examination to be executed 
by one of the Company’s medical examiners at the policyholder’s expense. 

“T understand and agree that the said policy shall not be restored until this appli- 
cation shall be approved by the medical director of the Company. * * * ” 

The application for reinstatement and a new check in the amount of $10.54 
were received by appellant, and it thereupon directed appellee and his wife to go 
before Dr. Hodges at Malvern for a medical examination. The examinations were 
completed on May 30th, and a report signed by Dr. Hodges was sent to appellant, 
wW hich, as to appellee’s wife, was to the effect that she was not a fit subject for insur- 
ance; his conclusion being based upon the fact that she was greatly overweight 
and had high blood pressure. These reports were submitted to appellant, and it 
accepted appellee’s application for reinstatement and rejected that of his wife, noti- 
fying them by letter of the company’s decision. The letter to Mrs. Petray under 
date of June 5, 1930, is as follows: 

“Your examination for reinstatement of your policy has been received and we 
are sorry to find that vou are not insurable at this time and we must decline to 
reinstate your policy. Enclosed you will find our check number 4280 for $3.34, 
refund of premium sent us since your policy was allowed to lapse. 

“Tt is very unfortunate that you allowed your policy to lapse and thus neces- 
sitated this action. As you probably know, you are over the maximum permissible 
weight and have abnormal blood pressure. Due to these conditions we could not 
possibly consider you safely insurable.” 

This letter was signed by the medical director. 

The check for $3.34 made payable to Mrs. Petray, mentioned in the above letter, 
was cashed at the Bank of Malvern on July 15, 1930. Appellee continued to pay the 
premiums on his policy, but neither he nor his wife made any complaint of appel- 
lant’s action in rejecting the application of Mrs, Petray for reinstatement, and never 
offered or tendered any further premiums during her lifetime. 

Mrs. Petray died on August 11, 1936. Appellee, for the first time on September 
19, 1936, made complaint to appellant that he had been mistreated in the rejection of 
his wife’s application for reinstatement, and on the 28th day of October, 1936, filed 
this suit to recover the face value of the policy, $1,000, less the premium she would 
have paid from the time of the rejection of her application for reinstatement until 
her death, with penalties and attorneys’ fees. At the conclusion of the evidence, 
appellant requested a directed verdict in its favor, which was refused by the 
court, The jury returned a verdict for appellee in sum of $915, to which the court 
added a 12 per cent. penalty and $150 in attorneys’ fees. The case is here on appeal 
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|1, 2] We think the court erred in refusing to direct a verdict in appellant’s 
favor at its request, if for no other reason, on the ground that the policy was 
rescinded by mutual agreement when Mrs. Petray accepted and cashed the check 
which appellant sent to her when it refused to reinstate her policy, and by her 
acquiescence therein for more than six years thereafter. Presumably, had Mrs. 
Petray outlived her husband, the appellee, no complaint would ever have been made 
of appellant’s action in refusing to reinstate the policy. He waited for more than 
six years to make any complaint about it and it was more than a month after his 
wife’s death before he complained to appellant that he had received unfair treat- 
ment. We think that had appellee acted promptly, he might have prevented a for- 
feiture of this policy. He testified that he went into the bank the next day after his 
check had been turned down, learned of this fact, made a deposit, and on that day 
wrote appellant to return the check to the bank on which it was drawn for pay- 
ment, as there were ample funds then on hand to pay same and that this was in the 
period of grace. His testimony in this respect may or may not be true. It is undis- 
puted that his unpaid check was returned to him in appellant’s letter of May 10, 
1930, and in his letter in response thereto, under date of May 12th, he makes no 
mention of having written appellant a letter regarding the former $10.54 check 
on which payment had been refused. But whether he wrote such a letter or not can 
make no difference, since appellant notified Mrs. Petray that her application for 
reinstatement had been rejected and inclosed its check for refunding the amount of 
her premium, which she accepted and cashed, thus ratifying and approving appel- 
lant’s action in the premises. Appellant accepted said second $10.54 check in pay- 
ment of the quarterly premium conditionally, that is, subject to acceptance and 
approval of their applications for reinstatement. As said in Couch on Insurance, 
§ 688: “Thus acceptance and retention of premiums during negotiations for rein- 
statement, and while awaiting for a reasonable time the furnishing by insured of a 
health certificate do not waive a forfeiture based upon delinquency in payment.” 
See, also, Carodine v. Southern National Insurance Company, 193 Ark. 376, 99 
S.W.2d 586. The applications for reinstatement, hereinabove set out, further 
recognize appellant’s rights in the premises, and in Dabbs v. Guarantee Fund Life 
Insurance Company, 192 Ark. 329, 92 S.W.2d 202, we said: “By the express terms 
of the policy it is stipulated that a re-examination of the insured would be required, 
in the event of a lapse through nonpayment of premium. Such provisions are valid 
and must be enforced, when invoked. Woodmen of the World v. Jackson, 80 Ark. 
419, 97 S.W. 673. The insured was advised in his lifetime, that his policy had lap- 
sed, and he submitted to a medical re-examination to secure reinstatement. He was 
advised of his rejection on account of unfavorable tests of his urine. There is no 
substantial proof of any fraud in this examination. The insured was apparently 
satisfied.” . 

So here, the insured; Mrs. Petray, was advised in her lifetime that her policy 
had lapsed and she submitted to a medical re-examination to secure reinstatement. 
She was advised of her rejection on account of the unfavorable condition of her 
health and a check was sent her refunding the amount of the premium which had 
heen advanced. ‘There is no proof of fraud in the examination as it was made by a 
physician who had treated her in the past. Neither she nor appellee expressed any 
dissatisfaction with the action of the company in rejecting her application for rein- 
statement. 

The court erred in not directing a verdict for appellant, and the judgment will 
be reversed and the cause dismissed. 


: PYRAMID LIFE INS. CO. v. PATTEN et al. No. 4—4804. 
Supreme Court of Arkansas. Nov. 15, 1937. Rehearing Denied Dec. 20, 1937. 
110 Southwestern Reporter (2d) 526. 
2. REBATE. ret ; : ‘ 
Act prohibiting and penalizing insurance companies and agents for rebate of 
premiums does not preclude recovery on policy issued for premium rebated in part 
(Acts 1921, p. 482, § 10). 
(For other cases, see Insurance, Dec. Dig. § 138[2].) 
3. PAYMENT OF PREMIUM. neha ; 
Evidence authorized finding that life insured entered into oral agreement with 
soliciting agent, participated in by general agent, whereby part of first annual pre- 
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mium not paid in cash was to be discharged by services rendered by insured in assis- 
ting agents in procuring other policies, so as to preclude defense to action on policy 
that it lapsed for nonpayment of installment on first annual premium. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. WATVER. 

Evidence held to establish that agent of life insurer was its general agent, 
empowered to waive any condition inserted in policy for benefit of insurer, although 
he was given specific power to appoint sub-agents. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. GENERAL AGENT 

A general agent of life insurer, with respect to insured, had power to waive any 
condition inserted in policy for benefit of insurer, even to extent of waiving pre- 
miums and admitting liability. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

6. LAPSE. 

Recovery on life policy held authorized, as against defense that policy lapsed 
for nonpayment of first annual premium, where soliciting and general agents of 
insurer orally agreed that part of first quarterly premium payment received from 
insured would be paid to insurer for net sum due it for the first year, 85 per cent. 
of the premium for the first year belonging to the agents as their commission, and 
that insured might discharge balance of first annual premium by assisting agents in 
procuring other policies, since waiver of policy premium requirements was thereby 
effected. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

Appeal from Circuit Court, Hempstead County; Dexter Bush, Judge. 

Action by Albert B. Patten and others against the Pyramid. Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

H. B. Stubblefield and Verne McMillen, both of Little Rock, for appellant. 

E. F. McFaddin, of Hope, for appellees. 

But ter, Justice. 

This appeal comes from a judgment of the Hempstead county circuit court in 
the sum of $1,000 in favor of the appellees, beneficiaries in a policy of insurance for 
that amount issued to Albert B. Patten, Jr., who died March 11, 1936. The appellant, 
in its answer, pleaded the provision of the policy to the effect that premiums might 
be paid in semiannual or quarterly installments in advance, but that the payment of 
any premium or installment thereof should not maintain the policy in force beyond 
the date when the next premium or installment became payable, and that a grace of 
31 days is granted from the payment of every premium or installment thereof after 
the first premium, during which the policy is in force; and, upon the further pro- 
vision, that upon a default in the payment of any premium the policy shall be null 
and void. The appellant alleged as a defense that the insured did not pay the annual 
premium at the time the policy was issued, but elected to pay it in quarterly install- 
ments; that he paid the first quarterly premium, but failed and refused to pay any 
premium thereafter; and that said policy lapsed for nonpayment of premiums 31 
days after the 13th day of July, 1935. 

[1] The case was submitted upon the policy, certain stipulations, and_ the 
evidence of A. B. Patten, one of the beneficiaries, Miss Dove Knott and Jack Clark, 
and certain letters and documents. At the close of the evidence, both sides asked 
for a directed verdict. The trial court directed the jury to return a verdict for the 
plaintiff for the face of the policy, and to assess a 12 per cent. penalty, $150 attor- 
ney’s fee, and costs. As both litigants asked for an instructed verdict, the action of 
the lower court in directing a verdict for the plaintiff will be sustained if ther 
appears to be any substantial evidence to support it. 

The evidence, viewed in the light most favorable to the appellee, _?: the reason- 
able inferences to be drawn therefrom, presents the following state of case: Jack 
Clark was the general agent of the appellant company for several sanaiies in ‘South- 
western Arkansas, including Hempstead, wherein this transaction occurred. Miss 
Dove Knott was a special or subagent employed by Clark to solicit insurance and 
take applications for policies. On April 5, 1935, the said general and special agents 
solicited and took the application of Albert B. Patten, Jr., son of appellees, for an 
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insurance policy. In this application the method for the payment of the premiums 
in quarterly installments of $5.85 each was selected. It was signed by Albert B. 
Patten, Jr., and attested by the general agent, Clark, and the subagent, Miss Knott. 
Eighty-five per cent. of the premium for the first year belonged to the agents as 
their commission, 70 per cent. to the soliciting agent, and 15 per cent. to the general 
agent. At the time the application was taken, it was agreed that the first quarterly 
premium payment, or so much thereof as was necessary, would be paid to the 
insurance company for the net sum due it for the first year, and that the insured 
might discharge the remainder of the premium in services rendered by assisting the 
agents in procuring other policies. 

The policy applied for was issued under date of April 18, 1935. It was delivered 
to the insured by Clark, the general agent, who received from the insured the sum 
of $5.85, and of this sum transmitted to the appellant company a sum sufficient to 
cover its net annual due on this policy. The result of this agreement and transaction 
was to pay to the appellant company the entire amount of the premium due it for a 
full year from April 18, 1935, which, the appellees contend, gave full force and effect 
to the policy at the time of the death of the insured on March 11, 1936. 

|2] The appellant first contends that the oral agreement violated the provisions 
of section 10 of Act No. 493, p. 482 of the Acts of 1921 and avoided the policy, and 
relies on the case of United Order of Good Samaritans v. Meekins, 155 Ark. 407, 
244 S.W. 439, 28 A.L.R. 89, to support this view. The act, in substance, provides 
that it shall be unlawful for any life insurance company to discriminate hetween 
individuals of the same class in the amount of payment of premiums, etc., or to make 
any contract except as plainly expressed in the policy of insurance, or for any com- 
pany or agent thereof to pay, or offer to pay directly or indirectly as an induce- 
ment to insurance, any rebate of premiums on the policy of insurance or any 
other thing of value not specified in the policy contract. As a penalty for the 
violation of the statute, it is provided that the company or agent offending shall 
be deemed guilty of a misdemeanor and, upon conviction, be fined in a sum named, 
and that the Commissioner of Insurance shall cancel the rights of the company, 
if the act of its officer or agent was authorized, to transact business in this state 
for a period of one year. 

The statute, supra, does not appear to be aimed at those receiving life insurance 
policies, but rather against companies and their agents. It does not prohibit any 
person from receiving a rebate, and it does not declare any policy to be void where 
a rebate is given or accepted. It does prescribe the penalty for the violation of the 
law, and, under ordinary rules of construction, such penalty is exclusive. To give to 
the statute the effect contended by appellant would be to enable it to take advantage 
of its own wrong. As pointed out by the Supreme Court of Alabama in Meridian 
Life Ins. Co. v. Dean, 182 Ala. 127, 62 So. 90, 92, 93, “It[the insurance company] 
can collect the premiums on policies for years, less whatever rebate it sees fit to 
allow, heing careful not to allow the same rebate to all, keep the premiums paid, 
and escape all liability for losses by setting up that it has violated the law.” 

In Couch’s Ency. of Law, § 586, it is stated: “ * * * The great weight of 
authority is to the effect that the insurance company itself cannot be heard to say 
that the contract of insurance is void because of a violation of the anti-rebate statute, 
tor the purpose of defeating the insured, and thus taking advantage of its own 
wrong, 

Unless a statute prohibits the insured from receiving a rebate and announces a 
penalty for its violation, it clearly appears that such statute is designed to regulate 
insurance compnies and not to punish the public who deals with them. In the statute 
under consideration, no reference is made to the insured, no provision is made for 
avoiding the policy, and it is clearly not the legislative intent that violations of the 
rebate law do more than inflict the punishment named therein. The case of United 
Order of Good Samaritans v. Meekins, supra, dealt with an entirely different and 
unrelated act. Crawford & Moses’ Digest, § 6075. This is a part of the law relating 
to fraternal benefit societies, and prescribes the ages of persons who may be admitted 
for heneficial membership therein. The effect of this was to limit the power of the 
society and necessarily any exercise of power beyond that permitted would be void. 
This is what the court held in the case cited. In the instant case, no question of the 
power of the insurance company is involved, but only a regulation as to how that 
power shall he exercised, and a penalty for the unlawful exercise of power is 
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expressed in the statute. It will be seen, therefore, that the Meekin Case is not 
applicable to the question now before us. 

[3] It is next insisted that the oral agreement, if any, was not authorized, 
and that there is no evidence that Jack Clark helped to make any agreement with 
the insured, or that he knew anything about such agreement prior to the time 
the policy was delivered. It must be conceded that a portion of the testimony of 
Clark, standing alone, supports this contention, but the testimony of Miss Knott is in 
conflict with that of Clark. The reasonable inference to be drawn from her testi- 
mony is that Clark was with her when the application was taken and the agree- 
ment made, and from his own testimony, when considered as a whole, it appears 
that if he were not present and taking part in the agreement as to how the premi- 
ums were to be discharged, he knew about it, and assented thereto, and informed 
the beneficiaries after the death of the insured that the policy was in force. A 
letter was identified by Clark as one received from the appellant company and 
read in evidence. This letter is so indefinite as to be almost unintelligible, but 
seems to indicate that the company was expecting to receive the “annual net” due 
on the policy and was charging the general agent, Clark, with the balance which 
it had not received. 

To sustain the contention that the agreement was unauthorized and not bind- 
ing on the appellant company, many cases from our court are cited. It would 
be unprofitable to review those cases in detail in distinguishing them from the 
case at bar. It is sufficient to say that they deal with the authority of soliciting 
agents, and the appellant confuses the authority of Miss Knott with that of Jack 
Clark. The cases cited would apply if the agreement had been solely between 
Miss Knott, the soliciting agent, and the insured without the participation of the 
general agent, Clark, or his knowledge and assent thereto. 

[4, 5] The appellant contends that the evidence is not sufficient to show any 
general authority in Clark, except to appoint subagents. We do not so interpret 
the evidence. He was designated by the appellant company as its general agent, he 
was paid a commission as such in addition to that paid the soliciting agents, and 
that the specific power to employ subagents was given him, does not imply that 
his general powers were limited to those specific acts. The appellant introduced 
no testimony to the effect that Clark was not its general agent, and we think a 
clear preponderance of the testimony establishes that he was. That being the 
case, with respect to the insured, he had the power to waive any condition inserted 
in the policy for the benefit of the company, even to the extent of waiving 
premiums and admitting liability. Pacific Mutual Life Ins. Co. v. Carter, 92 
Ark. 378, 123 S.W. 384, 124 S.W. 764; Reserve Loan Life Ins. Co. v. Compton, 
190 Ark. 1039, 82 S.W.2d 537. 

[6] In connection with the cases cited in appellant’s brief, its reply brief cites 
the case of National Life Ins. Co. v. Ballentine, 190 Ark. 108, 77 S.W.2d 799, but 
the court, in that case, as in the others, was dealing with the power of a soliciting 
agent to waive a cash premium, As heretofore pointed out, there is a marked 
difference hetween the powers of a general agent and those of a local agent with 
respect to waiver of the conditions of a policy. So, on the final contention that 
the oral agreement contradicts the written terms of the application and_ policy, 
the powers of the general agent must be considered. Here, there was no attempt 
to alter the terms of the policy, but a waiver by one having that atithority. The 
premium of $5.85 was more than sufficient to pay the appellant company the nef 
annual dues, the remainder of which belonged to the general and local agents 
under their contract. Therefore, there was nothing unjust or inequitable in the 
agreement that the quarterly premium should be used to pay the company its net 
annual, and that the agents would accept services of the insured for the balance 
of the annual premium, as this, under their contract belonged to them. If this 
conduct on their part was a violation of the statute, such would not affect the 
liability of the appellant company to the insured. 

From the views expressed, it follows that the evidence was of a substantial 
nature tending to establish the power of the agents to make the agreement, and 
that it was, in fact, made. The judgment of the trial court will, therefore, be 
affirmed. 
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Banks v. Aétna Life Ins. Co. 


BANKS v. ZTNA LIFE INSURANCE CO. No. 26190. 
Court of Appeals of Georgia, Division No. 1. 
December 1, 1937 
194 Southeastern Reporter 34. 
1. LIMITATION OF ACTION. j 

The six year statute of limitations commenced, to run against action for per- 
manent disability benefits under group policy when disability arose, and not when 
demand was made against insurer, where remand could be made at any time after 
disability arose (Code 1933, Sec. 3-705). 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 

Syllabus by the Court. A 

It appearing from the petition that the action was barred by the statute of 
limitations, the court properly sustained the general demurrer and dismissed the 
case. 

Error from Superior Court, Troup County; L. B. Wyatt, Judge. 

Suit by ‘Mrs. Martha Jane Banks against AStna Life Insurance Company. To 
review a judgment sustaining demurrers to her petition plaintiff brings error. 

Affirmed. 

Duke Davis and H. C. Harrison, both of La Grange, for plaintiff in error. 

3ryan, Middlebrooks & Carter, of Atlanta, and J. R. Terrell, Jr., of La Grange, 
for defendant in error. 

MacIntyre, Judge. 

On October 13, 1936, Mrs. Martha Jane Banks filed suit against 7tna Life 
Insurance Company to recover $500, alleged to be due her for permanent dis- 
ability under a group policy of insurance issued by said company to the Tallapoosa 
Mills. The case is here on a direct bill of exceptions to a judgment sustaining 
certain demurrers to the petition. 

The petition alleges, in part, that “on or about May 24, 1933, plaintiff submitted 
to defendant proofs of permanent disability * * *, and that defendant received 
said proofs on or about May 29, 1933, at which time defendant refused to pay this 
claim”; that “the submitting of said proofs was the demand for payment of this 
claim, and that the same was not due and payable before said demand * * * ”; 
that said group policy was in the possession of the defendant, and that defendant 
be required to produce it; that the certificate of insurance issued to the plaintiff 
had heen lost or destroyed and could not be found after diligent search had been 
made for it, but that the defendant had a copy of same in its possession; and that, 
under the terms of the insurance contract, the defendant was indebted to the plain- 
tiff in the sum of $500 for permanent disability. 

In its last analysis the demurrer in the case presents two questions, to wit: (1) 
Whether the action was barred by the statute of limitations; and (2) whether the 
action was barred hy the plaintiff's laches in failing to furnish proofs of disability 
for a period of more than nine years from the time she was disabled. “A contract 
of insurance not under seal is a simple contract; and, where such a policy con- 
tains no limitation as to when suit thereon is to be filed, the general law of this 
state as to suits on simple contracts shall be applied thereto, and suit on the policy 
eg be filed within six years from the time the cause of action arises.” Patrick 
. Travelers’ Ins. Co., 51 Ga.App. 253, 256(3), 180 S.E. 141, 143, Code, § 3-705, 
ile: “All actions upon promissory notes, bills of exchange, or other simple 
contracts in writing shall he brought within six vears after the same shall have 
become due and payable.” The principal difference between the contract of insur- 
ance in this case and in Burton v. Metropolitan Life Ins. Co., 48 Ga.App. 828, 173 
S.E. 922, 923, is that the policy in the latter case provided that “no amount was due 
under the policy until due proof had been made to the home office of the company, 
and then that no amount was due and payable until six months after receipt of such 
due proof of total and permanent disability,” while the pleadings show no such 
Provisions in the contract under consideration. The plaintiff contends that under the 
allegations of her petition “the claim did not hecome due ‘and payable until a 
demand was made on the defendant for payment,” and that, since this demand was 
not made until May 24, 1933” (more than nine years after she was disabled), and 
“the suit was filed on October 13, 1936, just a little over three years from the date 
of the demand,” her action was not barred. Our view is that to hold such a con- 
tention good would be to destroy the object and purpose of the statute of limitations 
in cases like the one we are considering, for, if the plaintiff, with the right to make 
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her proofs of disability and demand for payment on the very day she was disabled, 
could, without reason or excuse, postpone making such proofs and demand for 
more than nine years from the time she was disabled, and then have six additional 
years within which to sue, there appears to be no valid reason why she could not 
have prevented the attaching of the statute of limitations to her action indefinitely 
by the simple expedient of postponing making her proofs of disability and demand 
for payment. 

In the Burton Case, supra, the court says: “In the absence of any policy pro- 
vision postponing the time of payment of the insurance, the statutory period of 
limitation runs from the time of the insured’s death, if on such date the demand 
could be made payable by presenting proper proofs of death.” To support this 
statement, the court cites Harrison v. Masonic Mutual Benefit Society, 59 Kan. 29, 
51 P. 893, and Kauz v. Great Council, I. O. R. M., 13 Mo.App. 341. The rule stated 
in the Burton Case appears to be fair, sound, and logical, and is abundantly sup- 
ported by authority. Applying it to the pleadings in this case, we are constrained 
to hold that the trial judge correctly held that the action was barred by the statute 
of limitations, and that he properly sustained the general demurrer to the petition. 

Judgment affirmed. 

Broyles, C. J., and Guerry, J., concur. 

EQUITABLE LIFE ASSUR. SOC. v. MINTER. No. 26221. 
Court of Appeals of Georgia, Division No. 2. Nov. 27, 1937. 
Judgment Adhered to on Rehearing. Dec. 17, 1937. 


184 Southeastern Reporter 229. 
GOOD HEALTH. . 

Evidence authorized recovery on life policy, as against defense that policy 
was void because insured was not in good health at time of payment of first 
premium and made false statements in application with respect to whether he 
had been treated for certain diseases and omitted names of physician who had 
treated him during the past five vears. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Syllabus by the Court. 

The evidence authorized the verdict for the plaintiff. 

Error from Superior Court, Fulton County; A. L. Etheridge, pro hae vice 
Judge. 

Suit by Effie Minter against the Equitable Life Assurance Society, ete. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Affirmed. 

Colquitt, MacDougald, Troutman & Arkwright, Robert S. Sams, and Dudley 
Cook, all of Atlanta, for plaintiff in error. 

R. Beverly Irwin, of Atlanta, for defendant in error. 

STEPHENS, Presiding Judge. 

Effie Minter brought suit against the Equitable Life Assurance Society, to 
recover as beneficiary under a life insurance policy issued by the defendant on 
the life of the plaintiff’s husband, Albert Minter. Among the defenses interposed 
by the defendant were that by the terms of the policy it was void in that the 
insured was not in good health at the time of the payment of the first premium; 
that he, in his application, which was a part of the policy, had made false repre- 
sentations as to facts which were material to the risk, and falsely stated that 
he had never had, nor been treated for, certain diseases, and made a false state- 
ment respecting the names of the physicians who had treated him during the 
past five years. After the introduction of evidence a verdict was rendered for 
the plaintiff. The defendant moved for a new trial on the general grounds only. 
To the judgment overruling the defendant’s motion for new trial the defendant 
excepts. 

It appears from ‘the evidence that the application for the policy was made 
on May 9, 1932, that the policy bore date of issuance of May 18, 1932, that the 
first premium was paid on May 20, 1932, and that the insured died July 7, 1932. 
There was evidence to the effect that the insured, during the month of April, 
which was prior to his making application for the policy, and until the insured 
became sick on the 7th day of June following, was a strong, healthy, robust man, 
and plowed in the fields. While there was evidence that during April, prior to 
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the time of the application for the policy, there was filled by a druggist five pre- 
scriptions brought to him by the insured which called for medicines usually 
prescribed in the treatment of certain of the diseases which the insured ha 

stated in his application he had not had, or had not been treated for, such as 
cardiac trouble, kidney trouble, digestive troubles, Bright’s disease, and coughs, 
and while these prescriptions purported to be issued in the name of the insured, 
there was no evidence that the insured himself took any of the medicines 
prescribed. It also appears from the evidence that during this same period the 
insured’s daughter had been taken for treatment to the same physician who had 
issued these prescriptions; that on several occasions, two of them being in April, 
the insured brought home medicines from this physician for his daughter; that 
the daughter died later in the year, after the insured had died, and died with 
influenza and kidney trouble, which, in the language of the plaintiff, “the same 
as [the insured] died with.” The certificate filed with the Department of Public 
Health, however, as to the cause of the daughter’s death, stated that it was 
pneumonia with miscarriage as a contributory cause. The physician who issued 
these prescriptions was dead at the time of the trial. There was no testimony 
either from him or from any one else to the effect that, prior to the making of 
the application for the policy, the insured was suffering from any disease referred 
to in his application for which any of the medicines contained in the prescrip- 
tions were appropriate remedies, or that the insured had suffered from any 
disease. Any statement made by the physician who issued the prescriptions, to 
the druggist who filled the prescriptions, contained in the testimony of the drug- 
gist, who was a witness for the defendant, that the deceased had any physical 
trouble or ailments is purely hearsay and has no probative value whatsoever. 
The druggist who filled the prescriptions stated that, from his observation of the 
insured at the time when the prescriptions were filled, the insured “did not look 
like he had all these troubles.” 

While the insured died on July 7, 1932, less than three months after the 
issuance of the policy, it appears from the evidence that he had been robust and 
in good health and was working in the fields until he became ill on June 7, just 
a month previously, and that as a result of this illness he died. It appears from 
the physician’s certificate that the cause of the insured’s death was acute nephri- 
tis and possibly angina pectoris. It appears from the evidence of the other 
physician, whom the insured consulted after the policy was issued and shortly 
before the insured’s death, that the symptoms appearing at the time could have 
arisen between May 9 and June 10—between the date of the application and the 
date of the issuance of the policy. 

It therefore does not appear from the evidence, conclusively and without 
dispute, that the insured, prior to his making application for the issuance of the 
policy, had suffered from any of the diseases which he stated in the application 
he had not suffered from, or that at the time of the issuance of the policy or the 
payment of the first premium he was not in good health. 7 

It does not appear conclusively and without dispute from the evidence, and 
as a matter of law, that the physician who issued the prescriptions, and whose 
name was omitted from the application as a physician who had treated the insured, 
had as a physician treated the insured or been consulted by the insured for his 
own ailments. It appears from the evidence that this physician and the druggist 
who filled the prescriptions were partners in the operation of the drug store in 
which the prescriptions were filled, and that the physician had his office at this 
drug store. It appears from the testimony of the druggist that every one of the 
hve prescriptions in question was telephoned to him by the physician, and the 
druggist reduced them to writing and placed the insured’s name thereon, filled the 
prescriptions, and gave the medicine to the insured, Three of these prescriptions 
were filled in one day, April 11, and the other two were filled two days later, 
April 13. The testimony of another physician was as follows: “At the head of 
a prescription, when it is given to a person, for instance Albert Minter [the 
insured], it could have been given to him for somebody else. He could have 
gotten a prescription for somebody else, and have had his name written on it, 
but that is not usually true, but it could have been done.” The druggist who 
filled the prescriptions testified that he saw the deceased “come in to consult” 
the physician who issued the prescriptions; that the deceased asked for his 
physician and waited a few minutes until the physician came in and then went 
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into the physician's office; that after that the physician talked with the witness 
about the insured. The druggist further testified that he did not see the 
physician examine the insured, nor did he see the insured take any of the medi- 
cine, and does not know of his own knowledge that the insured ever took any of 
the medicine; that the insured when he “came here” stated that he was not 
getting along so well and wanted to try this physician; that the insured had 
been a regular patient of this physician for a long time, for “three or four years”; 
that it had “been some time,” but that he did not know the exact time, since he 
had seen the insured before the insured came to the physician “this time”; that 
he did not know what the doctor had treated the insured for “then,” but that the 
doctor had always had an account against the insured. 

There is no further evidence tending to show that the insured, prior to his 
application for the policy, was treated by this physician or consulted him for 
himself. One witness, the insured’s brother, testified to the insured’s going to 
this physician for treatment, but his evidence was vague and uncertain as to the 
time and does not show that the treatment was prior to the date of the making of 
the application for the insurance. 

Any statement by the physician indicating that he had treated the insured was 
hearsay and of no probative value. Any statement made by the insured to the 
effect that he intended to consult the physician and did consult him was, if 
admissible as an admission, evidentiary only and not conclusive as to the fact 
stated. 

It does not appear from the evidence conclusively and as a matter of law that 
the physician who issued the prescriptions, and which the druggist filled after 
having received them by dictation over the ’phone, prescribed the medicines called 
for by the prescriptions for the use of the insured, notwithstanding the druggist 
placed the insured’s name on the prescriptions. It appears from the evidence that 
the insured’s daughter went to see this same physician about this’ same time, and 
that the insured, about this same time, went to this same physician and obtained 
medicine for the daughter. In the light of the testimony these prescriptions might 
have been for medicines to be used by the daughter. 

The testimony which most strongly points to the fact that the insured consulted 
the physician professionally and was treated by the physician was the testimony 
of the druggist to the effect that the insured was “a regular patient” of the physi- 
cian “for a long time, three or four years,” and that the physician always had an 
account against the insured. The witness stated that it had been some time since 
he had seen the insured before he came to the physician to obtain the prescriptions 
testified about, that the witness did not know the exact time, and the witness did 
not know what the doctor had treated the insured for “then.” This testimony, 
when taken in connection with the other testimony, and in connection with the 
witness’ statement that he did not know what the doctor was treating the insured 
for, does not establish as a matter of law and without dispute that on the occasion 
of the visits testified to the insured was consulting the physician for his own 
ailments or that the physician was treating the insured professionally and as a 
physician. The jury could have inferred that the druggist’s statement that the 
insured was a “patient” of the physician was a mere conclusion of the witness. 
And since there was evidence that the insured was in good health and was not 
sick prior to the filing of the application, and that several times he went to the 
physician to obtain medicine for his daughter who was sick, the evidence is not 
conclusive that on the occasions when he called on the physician as testified to by 
the druggist, he was consulting the physician for his own ailments or was treated 
by the physician. If the insured consulted the physician for himself, the evidence 
is not conclusive as to what the consultation was about or as to what the physician 
treated him for. 

It does not appear without dispute or contradiction from the evidence that the 
physician treated the insured for or was consulted about anything that was material 
to the risk. “The term ‘medical or surgical attention,’ in questions propounded 
to the applicant for a sick-benefit insurance policy as to whether he had received 
‘medical or surgical attention within the past five years,’ means medical or surgical 
attention for some illness or disease of substantial importance or of a serious 
nature, and not consultation, treatment, or attendance concerning some trivial or 
temporary indisposition or feeling which has passed away without affecting the 
general health. Crosby v. Security’ Mutual Life Ins. Co., 86 App.Div. 89, 83 
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N.Y.S. 140; Couch on Insurance, § 889.” Federal Life Ins. Co. v. Summergill, 
45 Ga.App. 829, 166 S.E. 54; New York Life Ins. Co. v. Watson, 48 Ga.App. 211, 
172 S.E. 602. 

It does not appear conclusively from the evidence as a matter of law that the 
insured, before making application for the policy, had consulted the physician for 
himself, or had been treated by this physician, or that if he had consulted the phy- 
sician and had been treated by him, consulted him for or was treated by him for any 
matter material to the risk. It therefore does not appear from the uncontradicted 
testimony conclusively and as a matter of law that the insured in omitting the name 
of this physician from the names of the physicians stated in the application as phy- 
sicians he had consulted or who had treated him made a misstatement that voided 
the policy. 

\ verdict for the defendant therefore was not as a matter of law demanded, 
but the verdict for the plaintiff was authorized. 


Judgment affirmed. 
Sutton and Felton, JJ., concur. 


JONES v. PACIFIC MUT. LIFE INS. CO. 
PACIFIC MUT. LIFE INS. CO. v. JONES. Nos. 26453, 26456. 
Court of Appeals of Georgia, Division No. 2. ‘Nov. 27, 1937. 
Rehearing Denied Dec. 15, 1937. 
194 Southeastern Reporter 249. 
i bees 

In suit for premiums paid on “non-cancellable income policy” for wrongful 
cancellation, evidence that, pursuant to custom, insured placed check for premium in 
envelope furnished by insurer and addressed to insurer’s agent, stamped envelope, 
and placed it in mails in time for check to be cashed during grace period, that 
insurer did not receive check and repudiated policy, that insured applied for 
reinstatement and sent insurer check for premium plus amount for medical examina- 
tion necessary on reinstatement, that insurer cashed check, and that insured accepted 
return of proceeds thereof, made case for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

- 

A petition alleging that, pursuant to custom, insured placed check for premium 
on “non-cancellable income policy” in envelope furnished by insurer and addressed 
to insurer’s agent, stamped envelope, and placed it in mails in time for check to be 
cashed during grace period, and that insurer repudiated policy on ground that 
premium was unpaid and invited insured to apply for reinstatement, stated cause 
of action for recovery of premiums for wrongful cancellation, paid on policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Syllabus by the Court. 

The petition set out a cause of action, and the evidence did not demand the 
verdict directed for the defendant. 

Error from Superior Court, Floyd County; J. H. Hawkins, Judge. 

Suit by Richard C. Jones against Pacific Mutual Life Insurance Company, ete. 
To review the judgment, plaintiff brings error, and defendant files cross-bill of 
exceptions. 

Reversed on the main bill of exceptions, and affirmed on the cross-bill. 

Richard C. Jones brought suit against Pacific Mutual Life Insurance Company 
to recover all premiums which the plaintiff had paid to the defendant on a “non- 
cancellable income policy,” being a term insurance policy issued to the plaintiff as 
the insured, extending until the insured should reach 60 years of age, containing 
accident and sick benefits, on the ground that the defendant had breached the 
contract of insurance by wrongfully canceling the contract by insisting that the 
policy had lapsed for nonpayment of premiums and by stating that the policy 
Was no longer in force. It was alleged in the petition that the defendant, on 
December 30, 1925, issued to the plaintiff the policy that provided for the payment 
Ot premiums at the home office of the defendant company or to any of its authorized 
agents, on or before the anniversary date of the policy, which was December 30, 
but that a grace period of 31 days was granted for the payment of the annual 
Premium, after the first premium, during which 31-day period the insurance was 
continued in force: that the plaintiff paid an annual premium on the policy in the 
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sum of $104 for the years 1926 to 1934, inclusive; that some time in December, 
1935, the plaintiff received from the defendant notice that the premium was due 
on the policy on December 30, 1935, and inclosed with said notice was a self- 
addressed envelope to be used by the plaintiff for mailing to the defendant the 
amount due in payment of the premium: that on January 23, 1936, which was 
during the grace period of 31 days for the payment of the premium, the plaintiff 
mailed to the defendant, by mailing to its authorized agent in Farmville, Va. a 
check dated January 28, 1936, on the National City Bank of Rome, Ga., payable 
to the defendant, and signed by the plaintiff, for the amount of $104, which was 
in payment of the premium which was then due on the policy; that the plaintiff at 
the time had sufficient money on deposit in the bank to pay the check, and the 
check would have been honored on presentation to the bank; that the check and 
the notice that the premium was due were deposited in the United States post office 
at Rome, Ga., on January 23, 1936, in the envelope provided by the defendant for 
such purpose, after the plaintiff had affixed his name and return address on the 
envelope, had sealed the envelope, and placed thereon a three-cent postage stamp; 
that during the due course of mail the check would have reached the defendant's 
agent in Farmville, Va., not later than January 25, which was within the grace 
period allowed by the policy for the payment of the premium then due; that after 
the expiration of the grace period, which was January 30, 1936, the plaintiff, on 
February 8, 1936, received from the defendant’s agent in Farmville, Va., a letter in 
which the defendant’s agent stated that the policy had lapsed for nonpayment of 
the premium which was due on December 30, 1935, in which letter the plaintiff was 
invited to apply for a reinstatement of the policy and to accompany such application 
with a “check for the premium” which had become due December 30, 1935, and to 
include in the check $5 in payment of the medical fee required when applications 
for reinstatement of policies are made; that the plaintiff was invited and authorized 
by the defendant company “to transmit his checks through the mail as premium 
payments, and that all premiums paid defendant by petitioner on said policy had 
been paid in this manner and accepted by defendant’; that the defendant wrong- 
fully breached and canceled the contract of insurance by insisting that the policy 
had lapsed for nonpayment of premiums and was no longer in force; and that the 
plaintiff was entitled to recover of the defendant the amounts paid as premiums 
with interest, and plaintiff prayed for payment accordingly. 

The defendant filed a plea and answer in which it generally denied the allegations 
of the plaintiff’s petition, and specifically denied that it had received the check 
which it was alleged in the petition the plaintiff had deposited in the United States 
mail directed to the defendant’s authorized agent in payment, during the grace 
period, of the premium which was due December 30, 1935, and denied that payment 
of the premium had been made in accordance with the terms of the policy. The 
defendant further alleged that the plaintiff had applied for reinstatement of the 
policy after the expiration of the grace period, but did not submit to the defendant 
satisfactory evidence as ‘to the plaintiff’s insurability. A general demurrer to the 
petition was overruled. The case proceeded to trial and resulted in the direction of 
a verdict for the defendant. The plaintiff, by direct bill of exceptions, excepts 
to the direction of the verdict, oan the defendant, by cross-bill of exceptions, 
excepts to the judgment overruling its demurrer to the petition. 


It appeared from the evidence that a policy containing the terms and provisions 
alleged had been issued by the defendant to the plaintiff and that the plaintiff had 
paid all the premiums except the one alleged to have been due December 30, 1935. 
The laintif testified as follows: that after the issuance of the policy, “The 
premiums were paid by check, drawn to the Pacific Mutual Insurance Company 
and mailed to their office in Farmville, Virginia, * * * and was mailed in a self- 
addressed envelope furnished by the company and in every instance I put my 
address in the upper left-hand corner. The envelope was furnished by the com- 
pany when they sent the notice of the premium due, enclosed with the notice. Each 
premium since 1925 was paid in that manner. After I came to Rome four years 
ago, the same procedure was followed in the payment of premiums, * * * During 
the month of December, 1935, I received a notice from the agent of the Pacific 
Mutual Insurance Company in Farmville. The self-addressed envelope was enclosed 
with the notice. * * * I held the premium notice until January 23, of 1936, and at 
that time I made out a check to the Pacific Mutual Insurance Company of Califor- 
nia, and which was dated January 28th, and I used for that purpose the return 
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envelope furnished by the insurance company, putting my address in the upper 
left-hand corner; I then placed it in the letter file on my desk. I sealed the 
envelope. I drew the check myself on the National City Bank for $104. I did 
have sufficient funds as of the date the check was drawn to take care of that check 
if it had been presented for payment.” It does not appear that the plaintiff himself 
posted the letter. 

He further testified: “I have stamps to use for my personal mail postage. My 
secretary took the letter out of my letter tray or basket. I saw her take it out. 
After she took the letter out of the mail file on my desk I don’t know of my own 
knowledge what became of the check.” The plaintiff testified as to the custom of 
handling mail in his office as follows: “My secretary takes the mail, and in some 
instances to keep the personal mail separate she puts it in a pigeon hole for that 
purpose. Miss McCormick is my secretary and was at the time this check was 
drawn. In case of personal mail, she steps into the mailing office and puts it in the 
mail bag herself, and after the mail has accumulated in the bag for the day it is 
fastened by straps and one of the chauffeurs at the plant takes it to the post office, 
it is not opened by the chauffeur, but is delivered to an employee of the post office. 
After it is put in the bag by Miss McCormick the mailing clerk takes charge of it 
then, and from him it is given to one of the chauffeurs, after he closes up the 
bag and fastens it.” 


Miss Lillian McCormick, the plaintiff’s secretary, testified as follows: That she 
was, in January, 1936, employed as secretary to the plaintiff; that in connection with 
his personal mail he places it in a basket on his desk, she takes it from the basket 
and delivers it to the mail clerk or puts it in the mail bag; that she stamps the 
plaintiff's personal mail, which is handled separately from the company mail; that 
there is a cancellation postage meter for the company mail, but she takes the mail 
to the mailing clerk or puts it in the mailing bag; that on January 23, 1936, she 
handled the plaintiff’s personal mail in this manner; that she remembers an envelope 
addressed to the Pacific Mutual Life Insurance Company of Farmville, Va., that 
she does not know what that envelope contained but that she handled it as she did 
all other mail; that she stamped it from stamps which the plaintiff keeps in his 
desk which were his personal stamps; that she held the envelope until the mail 
was ready to go out and she put it in the mailing pouch; that she remembers that 
particular letter; that it was around 5 o’clock in the afternoon when she put the 
letter in the mail bag; that it was some time before noon when she took the letter 
off the plaintiff's desk, the envelope was sealed when she first saw it. 

H. C. Sims testified that he was the mail clerk at the plaintiff’s place of bus- 
iness, and was so employed on January 23, 1936; that there is a mail bag that is 
kept on a little table sitting by his desk; that the company’s mail is put in a certain 
section of the bag and kept seperate from the personal mail; that he stamps the 
company’s mail but does not stamp the personal mail; that after the mail has been 
deposited in the bag the bag is strapped by him and he turns it over to the two 
named colored chauffeurs employed by the company, and to no one else; that he 
turned the bag over to them on January 23, 1936; that the mail bag is turned over 
to the chauffeurs generally as near 5 o’clock as witness can estimate; that if the 
letter was placed in the mail bag by Miss McCormick, the plaintiff’s secretary, on 
January 23, the witness did not know whether that letter was taken out of the bag; 
that he did not take it out; and that he does not know whether anybody else took 
It out. 

_One of the chauffeurs mentioned testified that he worked for the company where 
plaintiff was employed, namely, the Tubize-Chattillon Corporation, and had been 
working there since January 2, 1929; that he takes the mail to the post office; 
that the mail is given to him sealed in a pouch; that he was working for the Tubize 
Company in January, 1936; that he puts the bag in the post office where the letters 
should go and he gets the bag back the following morning; that Mr. Sims, the 
mail clerk at the Tubize place, gives the mail bag to witness; that witness carried 
the mail to post office on January 23, 1936, or the other chauffeur employed at 
the Tubize factory carried the mail on that date. 

The other chauffeur testified that he was working at the Tubize place during 
January, 1936; that he brings the mail from the mill to the post office in town; 
that he and the other chauffeur do this; that they are the only ones that handle the 
mail; that the mail is taken from the plant to the post office between 5 and 5:15 
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in the afternoon; that it is made up from the plant and put on the table, the mail 
clerk gets it all together and puts it in the bag, and that he and the other chauffeur 
take it to the post office; that he does not know whether he took the bag to the 
post office on January 23, 1936. 

The plaintiff testified that it would take a letter, stamped, addressed, and mailed, 
two days to reach Farmville, Va., from Rome where the plaintiff testified he mailed 
the letter in question, in the ordinary course of mail; that on February 86, 1936, 
after he had turned the envelope containing the check over to his secretary as he 
has described, he received a letter from the defendant company in Farmville, Va, 
dated February 6. This was the letter in wich the defendant’s agents at Farmville 
notified the plaintiff that the policy had lapsed for nonpayment of premium and 
invited the plaintiff to apply for reinstatement. The plaintiff testified that after 
he had received this letter he made application for reinstatement; that in com- 
pliance with that leter he mailed defendant’s agent a check for $109 which was 
received by the defendant’s agent and cashed, but this amount was afterwards 
remitted to the plaintiff and accepted by him; that the check for $104 which the 
plaintiff signed and put in an envelope on his desk in the mailing file, which was 
later taken by his secretary on January 23, 1936, has never been returned to him: 
that from January 23 to the present time the plaintiff has had sufficient money on 
deposit in the National City Bank, the bank upon which the check was drawn, to 
take care of that check if the check should be presented for payment. 

The defendant insurance insurance company introduced abundant evidence in 
support of its contention that the check, which the plaintiff claims he mailed on 
January 23, 1936, in payment of the premium, had never been received by the com- 
pany. It appeared from the evidence that the defendant company notified the 
plaintiff, after the expiration of the grace period for the payment of the premium, 
that the policy had lapsed, that the plaintiff made application for reinstatement, 
and the application was denied. 

Barry Wright and J. M. Graham, Jr., both of Rome, for plaintiff in error. 


Bryan, Middlebrooks & Carter, of Atlanta, John W. Maddox, of Rome, and 
John A. Dunaway, of Atlanta, for defendant in error. 

STEPHENS, Presiding Judge (after stating foregoing facts). 

[1] Although it may be assumed that the defendant insurance company, 
through its agent to whom the plaintiff had directed the envelope containing the 
check in payment of the premium, never received the check, and that the premium 
was not in fact paid within the grace period, it nevertheless appears from the 
evidence that the plaintiff drew a check in payment of the premium, payable to the 
defendant’s authorized agent to receive it; that the check was placed in an envelope 
directed to the defendant’s authorized agent, with the plaintiff's return address 
thereon, stamped with the requisite postage stamp, and placed in a mail bag in the 
plaintiff’s office, which was used for the purpose of conveying mail sent from the 
plaintiff's office to the post office; that it was the customary duty of one of two oi 
the employees working at the plaintiff’s office to carry the mail bag to the post 
office daily, and, so far as it appears from the evidence, this custom was not broken 
It is inferable that the letter containing the check was by one of the employees at 
the plaintiff’s office conveyed to and deposited in the post office in due course ot 
mail. Davis, Kolb & Fanning v. Allen, 25 Ga. 234, and Rawleigh Medical Co. v. 
Burney, 25 Ga.App. 20, 102 S.E. 358, are distinguishable. The evidence therefore 
authorizes the inference that the letter containing the check in payment of the 
premium was mailed by the plaintiff on January 23, 1936, was directed to the author- 
ized agent of the defendant; that the letter was mailed in time to reach its des- 
tination prior to the expiration of the grace period for the payment of the 
premium; that the plaintiff had no notice of the failure of the letter containing 
the check to reach the defendant’s agent at the point of the letter’s destination 
until after the expiration of the grace period; that after this, and after the 
defendant had declared the policy lapsed and void for nonpayment of premium, 
the plaintiff sent to the defendant another check to cover the amount of the prem- 
ium, which the defendant received and cashed. It also appears from the evidence 
that, by an unbroken custom, the premiums on the plaintiff’s policy had been paid 
by checks put in the mails directed to the authorized agent of the defendant to 
collect the checks, and that the check in payment of the last premium was put 1 
an envelope furnished by the defendant for this purpose. 
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Under the provisions of the policy it would become lapsed and of no force on 
default in the payment of any premium before the expiration of the grace period 
allowed. Any provision of a policy made for the company’s benefit may be waived 
by the company either expressly or impliedly by the company’s actions. The 
company may by its course of conduct be estopped from relying upon any provision 
of the poficy in its favor. Forfeitures are not favored by the law. Any circum- 
stances or conduct which would indicate a waiver by the insurance company of 
its right under the policy to insist upon a forfeiture on the nonpayment of a pre- 
mium, or any course of action on the part of the insurance company which might 
lead the insured to honestly believe that by pursuing a particular course of conduct 
a forfeiture of the policy would not be incurred, would estop the company, although 
the premium may not have been paid in accordance with the terms of the policy, 
from insisting upon a forfeiture. It appears from the allegations of the petition 
and the evidence that by an unbroken custom and course of conduct between the 
plaintiff and the defendant insurance company the plaintiff had paid the premiums 
by check deposited in the United States mail directed to the authorized agent of 
the company, that the same had always been accepted, and that, as respects the 
last premium, the actual nonpayment of which within the grace period the defendant 
company relies upon as working a forfeiture of the policy, the plaintiff mailed a 
check to the authorized agent of the company, in accordance with the usual custom, 
and in an envelope furnished and provided by the company for that purpose. It 
is inferable from the evidence as to the custom and course of conduct between the 
plaintiff and the defendant company and from the defendant’s sending the plain- 
tiff the envelope addresed to the defendant that the plaintiff was led to believe 
that, by placing his check for the payment of the premium within the mails properly 
stamped and directed to the authorized agent of the defendant in time to have 
reached the defendant, and even to have reached the drawee bank and been cleared, 
before the expiration of the grace period, his policy would not be forfeited for 
nonpayment of premium. The plaintiff did everything required of him, according 
to the custom and course of dealings, for the payment of his premium within the 
grace period. All that is lacking in the situation as here presented is the receipt 
of the check by defendant insurance company. The plaintiff made a tender of 
the premium in accordance with the custom and course of dealings and made it 
within the grace period for the payment of the premium, and in time for the 
check to have reached the defendant before the expiration of the grace period for 
the payment of the premium. The plaintiff had no notice of the defendant's failure 
to receive the check until after the expiration of the grace period for the payment 
of the premium. The plaintiff then mailed to the defendant another check in pay- 
ment of the premium which the defendant received and cashed, but afterwards 
returned the proceeds of this check to the plaintiff, which he accepted. The plaintiff 
was making every effort, in accordance with the custom and course of dealings, 
to pay his premium in the accepted manner and the manner invited by the defendant, 
before the expiration of the grace peroid. The failure of the postal authorities 
to deliver the letter containing the check in due course of mail to the authorized 
agent of the defendant before the expiration of the grace period, which was 
through no fault of the plaintiff, should not operate to the plaintiff’s disadvantage 
and work a forfeiture of his policy. In Travelers Ins. Co. v. Brown, 138 Ala. 526, 
35 So. 463, 464, the insured in a life insurance policy, in accordance with the custom 
and course of dealings between him and the company, deposited in the mail directed 
to the company’s authorized agent, in ample time to have reached the agent before 
the date of maturity, a check for the amount of the premium. The check did not 
reach the agent, and, after the date of maturity, the agent informed the insured 
that the check had not been received. The insured then made to the company a 
second remittance for the premium. This was not accepted but was returned to 
the insured. The court held that the policy was not voided for nonpayment of the 
premium. The court held that, the insured “having done, as he honestly believed, 
all that was required of him, and relying, as he had a right to do, upon their previous 
course of dealing in sending the checks, the respondent cannot now claim a for- 
feiture of the policy.” See Continental Insurance Co. v. Hargrove, 131 Ky. 837, 116 
a 256; Illinois Life Ins. Co. v. McKay, 6 Ga.App. 285, 64 S.E. 1131; 32 C.J. 
203, 1204. 


The application of the plaintiff for reinstatement after the defendant company 
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had notified him that the policy had lapsed and had invited the plaintiff to apply for 
reinstatement did not amount to a waiver by the plaintiff of his right to insist upon 
a breach of the contract by the defendant in declaring the policy lapsed and repudi- 
ating the contract. The plaintiff merely remitted to the defendant the amount due 
in payment of the premium which the plaintiff had sought to pay by the check 
which was lost in the mail, and requested a reinstatement of the policy. The mere 
fact that the plaintiff went further than he was required to do and played safe by 
applying for a reinstatement and accompanying his remittance for the payment of 
the premium with an additional amount in payment for medical examination 
required by the company for reinstatement of a policy does not amount to any 
waiver by the plaintiff of any right to insist upon the validity of the policy. Where 
the policy had not lapsed and was not void and unenforceable, the action of the 
insurance company in repudiating the policy by stating to the plaintiff that the 
policy had lapsed and was void and unenforceable and in refusing to reinstate the 
plaintiff amounted to a breach by the insurance company of the contract of insur- 
ance, and authorized the plaintiff to recover as for such breach all the premiums 
which he had paid. Alabama Gold Life Ins. Co. v. Garmany, 74 Ga. 51; Glover v. 
Bankers’ Health & Life Ins. Co., 30 Ga.App. 308, 117 S.E. 665. 

[2] The petition set out a cause of action, and the evidence adduced was 
sufficient to authorize a verdict for the plaintiff. The court did not err in over- 
ruling the defendant’s demurrer to the petition, but erred in directing a verdict for 
the defendant. The judgment is reversed on the main bill of exceptions and is 
affirmed on the cross-bill. 

Judgment reversed on the main bill of exceptions, and affirmed on the cross-bill. 

Sutton and Felton, JJ., concur. 


PACIFIC MUT. LIFE INS. CO. v. BARFIELD. No. 26211. 
Court of Appeals of Georgia, Division No. 1. Nov. 11, 1937. 
Rehearing Denied Dec. 16, 1937. 
194 Southeastern Reporter 258. 
4. MEDICAL, EXAIMINATION. 

Evidence authorized insured’s recovery of disability benefits, as against defense 
of false answers as to physical condition in application, although statements in 
insured’s application to Veterans’ Bureau for disability compensation contradicted 
prior statements in insurance application, where evidence showed that insured told 
insurer’s medical examiner, who wrote answers in application, all material facts 
pertaining to his physical condition. Code 1933, § 38-1806. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


5. EXCLUSION. 

A policy provision excluding coverage of disability resulting from bodily injury 
sustained or sickness contracted “while insured is engaged in military service in time 
of war: bodily injury or sickness caused by war or any act of war” contemplates 
war subsequent to issuance of policy, not a previous war. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

6. INCONTESTABILITY. 

Under policy provision that “this policy shall be incontestable after one year 
from its date as to the time of the happening of bodily injury or sickness causing 
disability commencing after such year,” where disability commences more than a 
year after issuance of policy, time of original sickness which ultimately caused 
disability cannot be made ground of contest by insurer. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
Syllabus by the Court. 


The court did not err in overruling the demurrer to the petition or the motion 
for a new trial. 

Error from Municipal Court of Atlanta; Ralph McClelland, Judge. 

Suit by Joseph Rex Barfield against the Pacific Mutual Life Insurance Com- 
pany, etc. Judgment for plaintiff, defendant’s motion for a new trial was Over- 
ruled, and defendant brings error. 

Affirmed. 

Bryan, Middlebrooks & Carter, of Atlanta, for plaintiff in error. , 

Harold Hirsch & Marion Smith, Welborn B. Cody, and Edw. L. Cody, all ot 
Atlanta, for defendant in error. 
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Broytes, Chief Judge. 

Dr. Joseph Rex Barfield filed suit in the municipal court of Atlanta, Fulton 
section, for $2,500, besides interest, against the Pacific Mutual Life Insurance 
Company, on a policy of insurance providing for monthly disability benefits. The 
defendant’s demurrer was overruled, and on this ruling, and the exceptions pendente 
lite thereto, the defendant assigns error. The jury rendered a‘verdict against the 
defendant for the full amount sued for, the defendant made a motion for a new 
trial which was overruled, and on this ruling the defendant assigns error. 

{1-3] The defendant demurred to the petition on the ground that: “The petition 
shows on its face that the municipal court of Atlanta, Fulton section, has no juris- 
diction, inasmuch as the total sum shown by the plaintiff’s petition to be due plain- 
tiff on the date of the filing of the petition exceeds $2500, exclusive of interest 
and costs.” The petition alleges: “That under the terms of said contract monthly 
disability payments in the sum of $250 have matured since March 4, 1935, up to 
the date of the filing of this suit. With respect to amounts which have become due 
and payable to the plaintiff up to and on the date of filing this suit, the plaintiff 
hereby waives and renounces any right to recover on account of said sums any 
amount in excess of $2500, and interest thereon, for which amount this suit is 
filed.” The right to recover payments due after the filing of-the suit was not waived. 
The plaintiff made this waiver in order to give the municipal court jurisdiction of 
the case. It is provided in Ga.L.1925, p. 372, § 10, that: “Said Municipal Court of 
Atlanta, Fulton Section, shall have concurrent jurisdiction with the Superior 
Courts of Fulton County and the City Court of Atlanta over the entire County 
of Fulton * * * where the amount sued for * * * is not more than twenty-five 
hundred dollars principal, exclusive of Attorney’s fees, interest and costs.” (Italics 
ours.) There is a vital distinction between an amount which may be owing and 
the amount sued for. It is the latter which determines the jurisdiction of the 
municipal court of Atlanta. The plaintiff in error cites several cases dealing with 
the jurisdiction of justices’ courts. The Code, § 24-1001, fixes the jurisdiction of 
justices’ courts, by “the principal sum claimed.” In the municipal court it is “the 
amount sued for,” which may be all that is claimed to be due or less than is claimed 
to be due. The amount sued for in the instant case is not liquidated because the 
plaintiff’s recovery would depend upon the number of months he was disabled, and, 
since there is no agreement that he was disabled for any particular month or 
months, his disability for each month sued for must be established hy proof satis- 
factory to the jury, and therefore the amount sued for is unliquidated. In Jennings 
vy. Stripling, 127 Ga. 778, 56 S. E. 1026, cited by the plaintiff in error, the plaintiff 
brought suit in a justice’s court. “Attached to the summons was a statement of 
the alleged cause of action, in which $100 was set forth as damages for the breach 
of a contract. Following this was an itemized statement showing damages in 
different amounts, resulting from various causes; the aggregate amount. being 
$132.50. Following this statement were these words: ‘To amount written off and 
unclaimed, to bring case within J.P. jurisdiction, $32.50... Held, that the suit 
was within the jurisprudence of the justice’s court.” And in the opinion in that 
case at page 783, of 127 Ga. 56, S.E. 1026, 1028, it is said: “When the amount is not 
fixed, either by agreement or by the law—that is, in a case where the damages are 
unliquidated—and the amount, in either event, is finally left to the determination of 
a jury, under all the circumstances of the case, the plaintiff is not bound to claim 
all of his damages, but may claim only such as he sees proper; and, if the amount 
claimed is within the jurisdiction of a given court, the defendant cannot defeat the 
suit by showing that his wrongful conduct was more injurious than the plaintiff saw 
fit to allege.” (Italics ours.) In the instant case the question of which months 
and how many months the plaintiff was disabled, and consequently how much 
money was due him was necessarily “finally left to the determination of a jury,’ 
See, in this connection, Reliance Life Ins. Co. v. Capital Nat. Bank, 38 Ga. App. 
349, 143 S.E. 924: Firemen’s Ins. Co. v. Oliver, 53 Ga.App. 638, 641, 186 S.E. 706; 
Edwards & Daniel v. Edwards, 163 Ga. 825 (1, 2), 137 S.E. 244. The court iid 
not err in overruling the demurrer. 

[4] In the trial the defendant company contended that the insurance contract 
was void hecause the plaintiff gave false answers as to his physical condition in 

his application for the insurance; and the principal evidence offered by the defend- 
ant in support of this contention was that the plaintiff had applied in 1927 to the 
United States Veterans’ Bureau for compensation on account of disability originat- 
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ing in the World War in September, 1918, which was before the application for 
insurance in the instant case, and that the plaintiff’s statements in his application for 
government compensation in 1927 conflicted with his statements in his appli- 
cation for this insurance in 1921. A careful examination of the evidence shows that 
the jury was authorized to find that the plaintiff concealed nothing from the 
defendant company .in applying for this insurance; but, on the contrary, told the 
medical examiner, representing the insurance company, all the material facts per- 
taining to his condition, and the medical examiner, with full knowledge of the 
facts, wrote the answers contained in the application for insurance. There is 
evidence to show that both the company’s doctor and the plaintiff, also a doctor, 
thought the plaintiff was a fit applicant for insurance, and that there was no inten- 
tion to deceive the company. The evidence disclosed that in 1918 the plaintiff, 
while in the United States Army, had an attack of influenza in this country and 
another attack in France; that he was discharged from the army, without any 
disability, in April, 1919; that he then resumed his practice of medicine, and in 
August, 1921, after being discharged from the army without disability and after 
practicing his profession for two years and four months, he applied for the insur- 
ance on which this case is based: that in 1927, six years after he took out this 
policy of insurance, he applied for compensation from the government; and that in 
November, 1934, more than thirteen years after he took out the policy of insurance 
in this case, he filed his claim for disability thereunder. That the present disability 
resulted from the attacks of flu which the plaintiff had while he was in the army 
may or may not be true; but there is evidence to show that neither the plaintiff 
nor the insurance company’s doctor thought the plaintiff was physically unfit at the 
time the application for this insurance was filed. The following evidence of the 
plaintiff shows that he informed the company’s medical examiner about his previous 
illness while he was in the army; and that he did so inform the company’s medical 
examiner is undisputed and uncontradicted by any testimony: “I stated to the 
company’s medical examiner that I was in good health at the time I signed the 
application, in so far as I knew. * * * At the time of the examination I was 
asked if I had any disease of any consequence recently, as I remember the question 
from Dr, Sage, who was the examiner; and J told him that I had had the flu and 
some bronchitis while I was in the service; and we discussed the condition, and 
he asked me if T had recovered from it. I told him that I had in so far as I 
knew, and he says, ‘Well,’ he says, ‘practically everybody was having the flu along 
then, and I don’t think it amounts to anything.’ I told him that I had recovered 
from any trouble that I may have had in the past, in so far as I knew. I don't 
recall whether that is all of the conversation between him and me, but we did 
discuss the flu and the bronchitis. * * * Jf there was any auestion periaining to 
any other ailment that I may have had, I certainly discussed it. * * * Of course 
T had the flu in Camp Greenleaf and also had it again in France, and then I had 
some bronchitis. This was discussed at the time of the medical examination. 
* * * Tf T was suffering from any disability at that time I wasn’t aware of it. 
As to whether I regarded the influenza that I had in 1918 as a temporary trivial 
trouble—I thought I had entirely recovered from it. * * * I left the Army, being 
discharged without disability, and took up the normal practice of medicine. * * * 
Dr. Sage filled in the application [for this insurance] and I signed it. * * * I 
told him about these flu attacks, and gave him the same information that I gave 
defendant’s counsel in answer to those questions. * * * At the time I took this 
policy of insurance I thought I had entirely recovered. * * * It was along in 1927 
that I first connected the difficulty that I developed at that time with the illness 
that I had in the Army. * * * In 1927 and along there I was advised by some 
of my friends in the medical profession that I should get my case before the Gov- 
ernment, they stating, ‘We know, perhaps, things relative to your physical condition 
that you haven’t thought of, haven’t had a chance to go into,’ so I made this 
application [for Government compensation]. * * * It is not a part of the practice 
of physicians to tell the patient he has got high blood pressure. * * * I worked 
on until the first part of November, 1934; but of course it was becoming more 
difficult all along.’ Dr. Shanks, who, according to the testimony, examined the 
plaintiff casually in 1919 and thoroughly in 1927, and who tried to help plaintiff 
procure compensation from the government, testified: “I think I took his blood 
pressure first soon after the war in 1919. I don’t remember when I first examined 
his heart, but I think it was about the same time. * * * Some of those things 
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that you refer to should not be considered as examinations because they were—tak- 
ing his blood pressure was a casual affair: he would drop by my office, and maybe I 
would take his, and perhaps he would take mine, just something that is done by all 
doctors, we do that frequently. * * * I think my first examination showed a 
blood pressure around 160 or something like that. * * * I never went into Dr. 
Barfield’s history until about 1927, when he applied for compensation from the 
Government, although I had done some of those things beforehand. I thought my 
examination of his blood pressure in 1919 was accurate enough to base a letter to 
the Government on, or to anybody else, ‘to whom it may concern.’ * * * When 
I took his blood pressure J would not tell him what I found. I rarely ever tell a 
patient about their blood pressure. A doctor would be the last person I would tell.” 
(Italics ours.) As to Dr. Shanks’ examination of plaintiff prior to plaintiff’s 
application for this insurance, and plaintiff’s answer to the question in this regard in 
the application, it is well settled that such a question relates to “some illness or dis- 
ease of substantial importance or of a serious nature” (Federal Life Ins. Co. v. 
Summergill, 45 Ga.App. 829 (1), 166 S.E. 54), and at that time the plaintiff was 
pursuing his regular occupation and was not considered seriously ill by any one. 
The casual examination by Dr. Shanks in 1919 was not for such an illness as the 
law contemplates, and the plaintiff so treated it in his answer in the application. 
From the foregoing evidence the jury was authorized to determine that though 
the plaintiff in 1927 may have traced his then illness to the sickness he had while 
in the army, he did not know this when he applied to the defendant company for 
this insurance in 1921. Neither did Dr. Sage, the company’s medical examiner, 
know it, though, according to the undisputed eidence, he had all the information 
that the plaintiff had relative to the plaintiff’s illness in the army and made a 
thorough physical examination of the plaintiff. The plaintiff paid the premiums on 
this policy of insurance for more than thirteen years before asking for any dis- 
ahility payments thereunder: and the company accepted the premiums during these 
thirteen years and never raised any question as to the truth of the plaintiff’s 
answers contained in his application, until the plaintiff asked for payment because of 
his disability. There was evidence which would have authorized a verdict for the 
defendant company had the jury seen fit to accept it; but where the evidence on 
questions of fact is conflicting, it is for the jury, and not for the court, to pass upon 
its credibility. So far as the record discloses, the defendant company made no 
motion for a directed verdict, which would at least indicate (though not con- 
clusively) that the defendant company recognized that the evidence adduced pre- 
sented an issue of fact to be passed upon by the jury. Assuming that the plaintiff’s 
testimony in this case conflicted with his statements to the Veterans’ Bureau, the 
jury was authorized to accept the explanation offered by the plaintiff as to the 
admissions made, or to accept the plaintiff’s testimony in this case in preference to 
these admissions. “The party against whom an alleged admission is shown may 
introduce evidence to explain the statement and thus diminish its weight as an 
admission.” 22 C.J. 419. And, “the ultimate determination as to the weight of 
an admission is for the jury.” 22 C.J. 426. See, in this connection, Western & 
\ R. Co. v. Tate, 129 Ga. 526 (4), 59 S.E. 266: Burk v. Hill, 119 Ga. 38, 45 
SE. 732: Graham v. Owens, 18 Ga.App. 284 (3), 89 S.E. 304: City of Atlanta v. 
Sciple, 19 Ga. App. 694 (2), 92 S.E. 28: Webb & Co. v. Watkins, 20 Ga.App. 436 (5), 
93 S.E. 108. Even regarding the contradictory statements as a matter of impeach- 
ment, it was still for the jury to say whether the plaintiff was successfully 
impeached. Code, § 38-1806. Where an applicant for life or disability insurance 
represents in good faith that he is in sound health, the policy will not be voided by 
reason of the fact that he had a serious physical defect which at that time was not 
manifested and which did not become known to the applicant until several years 
later. In National Life & Accident Ins. Co. v. Lee, 46 Ga.App. 4 (1), 166 S.E. 253, 
the court held that: “while the evidence tended to show that the insured had 
tuberculosis in an advanced stage about two months after she applied for the 
policy of insurance, she having stated in her application that she was in sound 
health, the jury were authorized to find, from the evidence, that she was in 
apparent good health and did not know that she had this malady at the time of the 
application for the insurance and acceptance of the policy, and that she made the 
application and accepted the policy in good faith.” (Italics ours.) Though the 
insured may have been sick several years before applying for the insurance, if he 
Was apparently in good health at the time he applied for the insurance, and made 
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his application in good faith, and told the company’s medical examiner about this 
previous illness, and passed a thorough physical examination given by the company’s 
medical examiner, the insurance policy will not be avoided because of such previous 
illness. There was ample evidence to show that the plaintiff in the instant case did 
not know that he had any physical derangement or impairment “at the time of his 
application” for this insurance. See National Life & Accident Co. v. Smith, 34 
Ga.App. 242, 129 S.E. 113; National Life & Accident Co. v. Martin, 35 Ga.App. 1 
(2), 132 S.E. 120; Guaranty Life Ins. Co. v. 'Martin, 44 Ga.App. 545 (2), 162 S.E. 
288. The plaintiff having told the defendant company’s medical examiner about the 
previous attacks of flu and bronchitis, and having given him the same information 
that he gave the defendant’s counsel in answer to the questions propounded, and 
having discussed with the company’s medical examiner any other ailments that 
plaintiff may have had where “there was any question pertaining to any other ail- 
ments,” there was no misrepresentation by the plaintiff, even though later develop- 
ments showed that the plaintiff had physical infirmities of which he did not know 
when he made the application for insurance. Moreover, this full discussion between 
the plaintiff and the company’s medical examiner as to plaintiff’s previous physical 
condition, as was testified to by the plaintitf and uncontradicted by any testimony, 
was notice to the defendant company as to the plaintiff’s previous physical condition. 
“Any knowledge affecting the rights of the insured which comes to an agent while 
he is performing the duties of his agency becomes the knowledge of the company. 
Therefore any statement relating to the condition of his health made by the 
insured at the time of his application for insurance to the physician intrusted by 
the company with the duty of making the =xamination in its behalf and ascertain- 
ing the state of the applicant’s health, would be a statement made to the company.” 
(Italics ours.) Fair v. Metropolitan a Ins. Co., 5 Ga.App. 708 (2), 63 S.E. 812, 
In Brown v. ‘Mutual Life Ins. Co. of N. Y., 29 Ga.App. 794 (2), 116 S.E. 559, 
it is held: “A physician designated = a life insurance company to examine 
applicants for life insurance acts as an agent of the company in receiving answers 
to medical questions propounded to an applicant, and any information given to the 
physician in answer to such questions is information to the company, although 
such information did not appear in the application signed by the applicant, and the 
application contained answers giving information to the contrary.” (Italics ours.) 
Under the foregoing authority the medical examiner of the defendant company 
was the agent of the company to ascertain the physical condition of the plaintiff; 
and under the undisputed testimony the medical examiner had knowledge of 
the plaintiff’s previous illness. “A policy cannot be avoided because of an untrue 
statement of the insured in his application of which the insurer had knowledge, 
and the actual knowledge of the agent who took the application will be imputed 
to the insurer. Johnson v. Aétna Ins. Co., 123 Ga. 404, 51 S.E. 339, 107 Am.St.Rep 
92. The general rule is that notice to an insurance agent, and knowledge obtained 
by him while acting within the scope of his authority, are notice to the insurance 
company respecting material facts affecting the risk [citations]. Such company is 
estopped from asserting the invalidity of the policy at the time it was issued, for 
the violation of any of the conditions of such policy, if, at the time it was so 
issued, the fact of such violation was known to its duly authorized agent.” 
National Casualty Co. v. Borochoff, 45 Ga.App. 745, 747, 748, 165 S.F. 905, 907. 
See, also, German American Life Ass’n vy. Farley, 102 Ga. 720, 737, 29 S.E. 615: 
Metropolitan Life Ins. Co. v. Hale, 177 Ga. 632, 170 S.E. 875. Under the fore- 
going authority and the facts of the instant case, the jury was authorized to con- 
clude that the defendant company accepted premiums from the insured for thirteen 
vears with knowledge of the plaintiff’s condition as disclosed by the plaintiff to 
the company’s agent, the examining physician, at the time of the application, and 
that the company now seeks to avoid the policy after accepting the premiums for 
this length of time. 


[5] The defendant company contends that the court erred in charging the jury 
that the provision in the policy, that “this insurance does not cover—disability result- 
ing wholly or partly, directly or indirectly from bodily injury sustained or sickness 
contracted while insured is engaged in military service in time of war: bodily 
injury or sickness caused by war or any act of war,” contemplates war subsequent 
‘to the issuance of the policy and subsequent to the application, and not some wat 
that happened before the issuance of the policy. It will be noted that the language 
used is “while the insured is engaged.” This language, as here used, refers to 
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the future and not the past, and is equivalent to “shall be.” See Hammond v. 
Buchanan, 68 Ga. 728, 731; State v. Boner, 57 W.Va. 81, 49 S.E. 944; Provi- 
dence & W. R. Co. v. Yonkers Fire Ins. Co., 10 R.I. 74. Had the defendant com- 
pany intended for this language to apply to the past, it could and should have used 
such language as “was engaged” or “may have been engaged.” A sound reason for 
this construction is that the insurance company has full opportunity to examine the 
applicant for insurance, ascertain any physical infirmity that might have been 
acquired in previous military service, and refuse to insure him if he is physically 
unfit; while their only method of guarding against disability arising out of future 
military service is to provide for it in the contract. If the construction contended 
for by the defendant company were applicable, every World War veteran, who 
has a policy containing such a provision, would be subject to having his policy 
avoided if illness could be traced remotely to his service in the World War. Even 
if the language of this provision were ambiguous, that construction “will be adopted 
most favorable to the insured” (Johnson v. Mutual Life Ins. Co., 154 Ga. 653, 655, 
115 S.E. 14, 15), and “it will be construed as prospective rather than retrospective.” 
13 C.J. 532, § 489. The court did not err in instructing the jury that this provision 
of the policy referred to war subsequent to the issuance of the policy. 

{6] The insurance contract provides that: “This policy shall be incontestable 
after one year from its date as to the time of the happening of bodily injury 
or sickness causing disability commencing after such year and while this policy is in 
force.” (Italics ours.) The only reasonable construction of this provision of the 
policy is that where the disability commenced more than a year after the issuance 
of the policy, the time of the original sickness which ultimately caused the disability 
cannot be made the ground of contest by the insurer. This gives the insurer a 
year in which to investigate the answers given by the insured in his application, to 
investigate his previous and present physical condition, and to contest any claim 
for disability; and it further protects the company for the reason that any physical 
ailment which was not disclosed by the applicant and might might result in 
disability, would probably cause the disability within a year’s time. Even if the 
language of this provision were ambiguous, it should be construed in favor of the 
assured. In the instant case, according to the contention of the defendant com- 
pany, 1918 was*the time of the original sickness which ultimately caused the alleged 
disability ; but the plaintiff filed no claim for disability due under this policy, until 
November, 1934, sixteen years after the alleged original cause. Of course if we 
held that this policy were incontestable a discussion of the other features of the 
case would be unnecessary. However, we confine our ruling to the construction of 
this provision as hereinbefore set out, and, in view of our rulings on the other 
features of the case, we deem it unnecessary to decide whether this “incontestable” 
clause prevents the defendant company from relying upon another provision of the 
contract and contesting the validity of the entire contract ab initio on account of 
alleged misrepresentations by the plaintiff in procuring the contract. 

Some of the authorities cited by the plaintiff in error are differentiated by 
their facts from the instant case, and some are of other jurisdictions which, though 
persuasive and argumentative, are not binding on this court. The jury decided 
the issues of fact in favor of the plaintiff, including the question of whether the 
plaintiff procured the insurance in good faith or with intent to deceive and defraud, 
and whether the defendant, through its agent, the medical examiner, had notice of 
the plaintiff’s previous physical condition. The evidence authorized their finding, 
and the court did not err in overruling the motion for a new trial. 

Tudgment affirmed. 

MacIntyre and Guerry, JJ., concur. 


CHAMBLIN v. NEW YORK LIFE INS. CO. Ag. No. 9. 


Appellate Court of Illinois. Fourth District. Nov. 8, 1937. 
Rehearing Denied Dec. 10, 1937. 
11 Northeastern Reporter (2d) 836. 
6. ACCIDENT. 

Under evidence that insured, on December 23, 1935, fell injuring back, that he 
worked remainder of day but on arrival at home went to bed for two days, that on 
January 9, 1936, he bowled several games, that he arrived home about 11:30 o’clock, 
was taken ill about 1 o’clock in morning and died within few hours, that autopsy 
disclosed cause of death was occlusion of right coronary artery on account of 
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blood clot, whether insured’s death was caused by accidental means within double 
indemnity provision of life policy was for trier of facts, and evidence sustained 
finding against insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from City Court of East St. Lovis; Ralph Cook, Judge. 

Action by Addie Chamblin against the New York Life Insurance Company. 
From an adverse judgment, defendant appeals. 

Affirmed. 

Kramer, Campbell, Costello & Wiechert and N. J. Gundlach, all of East St. 
Louis, for appellant. 

Beasley & Zulley, of East St. Louis, for appellee. 

Epwarps, Justice. 

This action is brought upon the double indemnity provisions of a life insurance 
policy issued by defendant to Frank L. Chamblin, now deceased, in which plain- 
tiff was named as beneficiary. The policy was in the amount of $2,000, with a 
provision for double indemnity if death of insured should result directly and inde- 
pendently of all other causes from bodily injury effected solely through external, 
violent, and accidental means, and not from any physical or mental infirmity, or 
directly or indirectly from illness or disease of any kind. The face of the policy 
was paid, but the double indemnity was contested. 

Defendant moved to dismiss the action, alleging that the complaint did not set 
forth facts showing how, when, or in what manner deceased suffered accidental and 
violent injury causing his death, and that only conclusions as to such matters were 
pleaded. This motion was overruled. Defendant thereupon answered, denying the 
averments relative to double indemnity, and also denying proofs of loss were 
furnished. 

Trial by jury was waived and the cause submitted to the court, who, after a 
hearing, rendered judgment for plaintiff in the sum of $2,083.33 and costs of suit, 
which defendant seeks to reverse by this appeal. 

Numerous alleged errors are argued both as to matters of law and fact. 
Defendant contends that error was committed in overruling its motion to dismiss 
the action. Motions to dismiss are based upon section 48 of the Civil Practice Act 
(Smith-Hurd Ill. Stats. c. 110, § 172), which enumerates nine grounds therefor, 
none of which are set forth in defendant’s motion. 

The motion averred three reasons: First, that no facts are set up showing how, 
when, or in what manner deceased suffered an accidental injury causing his death; 
second, that the complaint does not aver sufficient facts showing how, when, and in 
what manner such accidental injury was occasioned; and third, that all the allega- 
tions that would fix defendant’s liability are not averments of facts, but mere con- 
clusions. 

It is thus seen that the gist of the motion. went not to the right of plaintiff to 
maintain the suit, but merely to the sufficiency of the allegations in the complaint 
as a statement of a cause of action. If defendant conceived that it was deficient for 
such reason, it properly might have moved for a bill of particulars under section 37 
of the Act (Smith-Hurd Tll.Stats. c. 110, § 161) which provides for the grant of 
such where the pleading is wanting in details, or could have moved the court to 
order a fuller or more particular statement under section 42 (Smith-Hurd III.Stats. 
c. 110, § 166). This it did not do. Moreover, paragraph 2 of section 42 (Smith- 
Hurd Iil.Stats. c. 110, § 166 (2) provides that: “No pleading shall be deemed bad 
in substance which shall contain such information as shall reasonably inform the 
opposite party of the nature of the claim or defense which he is called upon to 
meet.” 

[1] The complaint charged: “That Frank L. Chamblin died on, to-wit: Jan- 
uary 14, 1936, and that the death of the said insured, Frank L. Chamblin, resulted 
directly and independently of all other causes from bodily injury effected solely 
through external, violent and accidental means, and that such death of the said 
Frank L. Chamblin occurred within sixty days after sustaining such injuries.” This 
we think was sufficient to reasonably inform defendant of the nature of plaintiff's 
claim. If defendant desired more detailed information, or a fuller statement, it 
should have moved for same under either said section 37 or section 42 (Smith- 
Hurd II1.Stats. c. 110, §§ 161, 166). 

[2] Plaintiff, to establish the fact that proofs of death were made, called as a 
witness, under section 60 of the Civil Practice Act (Smith-Hurd II1.Stats. c. 110, § 
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184), one of the attorneys for defendant, who testified that such proofs had been 
made. It is insisted that such attorney was not the adverse party, nor an officer, 
director, or managing agent of defendant corporation, and that the trial court 
erred in admitting such testimony. 

[3] We do not find that any objection was made as to the competency of the 
witness for the purpose for which he was called. Not to have questioned it in the 
trial court, the defendant is precluded from raising the proposition on review. 
People \. Hager, 249 Ill. 603, 94 N.E. 979; Forster v. Sheridan Trust & Savings 
Bank, 257 Ill.App. 463. In any event it appears that at the close of all the evidence 
counsel for defendant stated of record, in open court: “It is agreed that the interest 
on $2,000 from the time proofs of loss were furnished in this case to the estate at 
the rate of 5 per cent per annum, is $83.33." This is an admission that proofs of 
death were made, and a sufficient warrant for the trial court to so hold. = 

[4] Defendant further urges that certain physicians were permitted to testify 
on behalf of plaintiff, in response to hypothetical questions, which, in instances, 
either included elements not appearing in evidence, or lacked important and essential 
items of proof. 

Dr. De Haan and Dr. Meyer were both asked a lengthy hypothetical question 
as to whether there was any causal connection between the claimed injury and 
Chamblin’s death. No objection was made to either that the question included 
unproven elements, or that it lacked facts shown by the testimony, and as to these 
the contention is therefore unavailing. 

|5] The same question was propounded to Dr. Eisele, to which defendant 
objected upon the ground that it incorporated some facts and conditions not 
shown by the evidence. The objection, however, did not specifically point out 
what unproven facts were contained in the interrogatory, and, failing so to do, 
the objection was properly overruled. Peter v. Cohen, 176 Ill.App. 58; City of 
Aledo v. Honeyman, 108 Ill-App. 536. 

While Dr. Gradwhol was on the stand, he was asked the same question, where- 
upon defendant objected as follows: “I would like to make the same objection I 
made before, plus the fact that the question is not in the proper form, in that it 
invades the province of the Court in determining this matter and incorporates some 
conditions which have not been proven.” Again the objector failed to specify 
what elements it contained that did not appear of record, hence was obnoxious to 
the decisions previously cited. Relative to the objection, to its form, as being a 
usurpation of the court’s duty to determine the facts, the question appears to be 
framed in conformity with the established rule in this state. Squire-Dingee Co. v. 
Industrial Board, 281 Ill. 359, 117 N.E. 1031: Fuhry v. Chicago City Ry. Co., 239 
Ill. 548, 88 IN.E. 221; Chicago City Ry. Co. v. Foster, 128 Ill.App. 571. 

[6] The principal ground urged for a reversal of the judgment is that the 
court’s finding is not sustained by the evidence. 

Deceased was employed as a clerk by the Illinois Power & Light Company at 


Belleville, Ill. Among others, it was his duty to periodically inventory the contents 


of the storeroom. On December 23, 1935, he was using a traveling ladder 8 or 
10 feet high in order to check the contents of some bins were were as high as the 
ladder; there being also some other bins which were about 3% feet in height. 
While so doing, in some manner he fell, striking with his back one of the bins on 
the floor with such force as to break one of the 1-inch boards forming the top of one 
of the bins. He was immediately thereafter seen in a standing posture, holding 
hoth hands just above the hips. Prior to the accident deceased had been a rugged, 
healthy man who worked regularly at his employment, and after hours did car- 
penter and other work around his home. He returned to his desk and worked the 
remainder of the day, and upon arrival at his home that evening, went to bed 
without supper, and remained there for two days; thereafter, he went back to 
work and so continued until January 10, 1936, when he died. Dr. Ryan treated 
him intermittently between the dates of injury and death. On January 9, 1936, 
after work, he went to the Knights of Columbus hall where he bowled several 
games. He arrived home about 11:30 o’clock, went to bed, was taken ill at about 
1 o’clock in the morning, and died within a few hours. 

There was proof that prior to the injury deceased had been very active and did 
a great deal of work about the house, but that after such event he walked slower, 
did not appear to be as mentally alert as previously, and appeared to be lacking in 
his former spirit; his appetite failed to some extent, and he had difficulty in sleep- 
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ing, though before the fall he had been a sound sleeper, and that when he walked, 
after the injury, he generally had his hand upon his side. Following his death an 
autopsy was had, which disclosed that the cause of death was an occlusion of the 
right coronary artery on account of a blood clot. 

Defendant earnestly contends that the proof fails to establish that this coronary 
occlusion was attributable to the injury which deceased sustained as a result of his 
fall. The proof bearing upon this proposition was necessarily that of physicians, 
Four experts called by plaintiff testified that in their opinion the injury sustained on 
December 23, 1935, or 16 days prior to his death, was sufficient to cause the occlusion. 
Five physicians on behalf of defendant gave it as their opinion that the coronary 
occlusion could not have resulted from the fall. 

Dr. Ryan, one of defendant’s expert witnesses, when cross-examined, stated 
that there would be a possibility that the injury which deceased received on 
December 23, 1935, might have caused the clot or occlusion of the artery, and that 
where coronary occlusion is caused by trauma the person might live for months. 
Another of defendant’s witnesses, Dr. Thompson, testified that there are at least 
two types of coronary occlusion; one slow and progressive, and the other sudden and 
complete. Dr. Cannady, also for defendant, stated that it is possible for any case 
of coronary occlusion to live for two or three weeks, or even. longer, and then die 
from such trouble. 

(7] The expert proof bearing upon the vital question, being in conflict, it was 
for the trial judge, sitting without a jury, to find the fact, which he must do largely 
from the credibility of the witnesses and the weight to be attached to their testi- 
mony. People v. Ristau, 363 Ill. 583, 589, 2 N.E.(2d) 833. 

{8] It is further the rule that, where the testimony merely conflicts, the 
reviewing court may not substitute its judgment for that of the trial court. People 
v. Overby, 362 Ill. 488, 200 N.E. 325; People v. Martishuis, 361 Ill. 178, 197 N.E. 
531. In order to’ warrant interference with the finding, it must appear that the 
judgment is contrary to the manifest weight of the evidence. Kuehne v. Malach, 
286 Ill. 120, 121..N.E. 391; Tarjan v. Regelin, 202 Ill.App. 320: Union Foundry 
Works vy. Columbia Iron & Steel Co., 112 Ill.App. 183. 

From a careful consideration of the record of testimony in this case, we cannot 
say that the trial judge’s finding of fact is manifestly or palpably against the 
weight of the evidence. 

Tudgment affirmed. 

Stone, P. J., and Murphy, J., concur. 


DELYDA v. METROPOLITAN LIFE INS. CO. Gen. No. 39531. 
Appellate Court of Tllinois. First Division. First District. Dec. 6, 1937 
11 Northeastern Reporter (2d) 620, 
WAIVER OF PREMIUM 

Evidence held insufficient to warrant recovery on limited payment life policy 
which had lapsed for nonpayment of premiums on ground that insurer waived all 
requirements as to payment of premium on due date by lending insured a sun 
sufficient to continue policy in force until after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from Municipal Court of Chicago; Frank M. Padden, Judge. 

Action on a limited payment life policy payable to the estate of Anton Delyda, 
hy ‘Margaret Delyda, as administratrix of the estate of Anton Delyda, against 
the Metropolitan life Insurance Company. From a judgment for the plaintiff, 
the defendant appeals. 

Reversed and remanded for another trial. 

Hovne, O’Connor & Rubinkam and Wm. S. Allen, all of Chicago, for appellant 

Earl J. Walker, of Chicago, for appellee. 

Martcuert, Justice. (Publish abstract only.) 


LIFE INS. CO. OF VIRGINIA v. SLUSS. No. 15806. 
Appellate Court of Indiana, in Banc. Dec. 15, 1937. 
11 Northeastern Reporter (2d) 500. 
1. EXTENDED INSURANCE. 


Insured under life policy, who upon lapse thereof did not elect to avail her 
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of any one of options under statute, automatically became entitled to extended 
insurance which was one of options given in policy (Acts 1925, c. 195). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 
2. DEDUCTION. 


The provisions of life policy authorizing insurer to make deduction of not to 
exceed 24% per cent. from full reserve on policy in order to ascertain cash surrender 
value in computing amount available with which to purchase extended insurance 
upon lapse by default were valid (Acts 1925, c. 195). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. DEDUCTION. 

The provisions of life policy allowing a deduction for an unpaid debt secured by 
policy at lapse date from cash reserve and also from face of policy were valid 
(Acts 1925, c. 195). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Superior Court, Marion County; Clarence E. Weir, Judge. 

Action by Fred J. Pfisterer against the Life Insurance Company of Virginia, 
wherein, upon plaintiff’s death, Ellis E. Sluss, administrator of the estate of Fred 
J. Pfisterer, deceased, was substituted as party plaintiff. From a judgment for 
plaintiff, defendant appeals. 

Reversed, with directions. 

Rochford & Rochford, Baker & Daniels, Gavin & Gavin, Julius C. Travis, 
Miller, ‘Miller & Bredell, Thompson & Rabb, Samuel Dowden, G. L. Denny, and 
Robert A. Adams, all of Indianapolis, for appellant. 

Ellis E. Sluss, of Indianapolis, for appellee. 

Kime, Judge. 

The appellant issued a policy of life insurance, at semiannual premium of 
$15.46, to Louise Irma Pfisterer, who was born December 26, 1890, and who was, at 
the time of the issuance of this policy, on November 24, 1925, thirty-five years of 
age. The premiums were paid for five years, and on November 24, 1930, the policy 
lapsed on account of nonpayment of the premium then due. The insured died on 
March 1, 1934, and her brother, who was the beneficiary named in the policy, 
instituted this suit, and upon his death the administrator of his estate was sub- 
stituted as party plaintiff and is the appellee here. 

The complaint was in two paragraphs which were answered in general denial. 
The cause was tried by the court on an agreed statement of facts, and the finding 
was for the appellee and a judgment was rendered in his favor in the sum of 
$1,090. The appellant’s motion for a new trial assigning as grounds therefor that 
the decision was not sustained by sufficient evidence and that it was contrary to law 
was overruled and that is the error assigned, 

[1] The policy, among other things, contained the following: “If this policy 
shall lapse for the non payment of any premium after premiums have been paid 
for at least three full years of insurance and there is no indebtedness to the com- 
pany on account of this policy, the company will grant one of the following options. 
***” The three statutory options were here set out. Since the policyholder 
did not elect, upon the lapse, to avail herself of any one of the options under the 
statute, the insured automatically became entitled to extended insurance which was 
one of the options given in the policy. Equitable Life Ins. Co. of Iowa v. Horner, 
et al. (1932) 97 Ind.App. 347, 182 N.E. 463. 

The policy further provided as to the automatic extended insurance that “The 
Company, without any action on the part of the insured, will carry the face amount 
of this policy as non-participating extended insurance, from the date to which 
premiums have been paid for the term shown in the extended insurance column in 
the table of surrender values opposite the number of full years for which premiums 
have been paid: * * * 

“In case there is any indebtedness on account of this policy, the insurance pay- 
able under the Extended Insurance Option shall be the face amount of this Policy, 
less the amount of such indebtedness and the term for which such insurance shall 
be extended shall be for such time as the cash surrender value of this Policy herein 
Specified, after deducting such indebtedness, will carry the modified amount accord- 
ing to the Table of Net Single Premiums for Term Insurance, computed by the 
American Experience Table of Mortality with three and one-half per cent. interest; 
the insurance payable under the Paid-up Life Policy shall he reduced in the same 
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proportion as such indebtedness bears to the Cash Surrender Value. If a cash 
surrender value is chosen, the said indebtedness shall be deducted from the cash 
value that might otherwise be claimable, and the balance, if any, paid in cash.” 
(Our italics.) 

Immediately after the above provisions of the policy, on the same page, is the 
table referred to, which is as follows, to-wit: 


Cash or loan value Paid up policy Extended Insurance 
At end of per $1,000 insurance per $1,000 insurance years months 


3rd. yr. $49 ~~ 8 
4th yr. 70 200 2 
Sth. yr. 95 250 10 10 

This table contained the values under the headings shown down to the twentieth 
year as by statute required, following which was this further clause: “This 
policy is valued upon the American Experience Table of Mortality with three and 
one-half per cent. interest. The values in the above Table are equal to the full 
reserve according to the foregoing standard less a decreasing surrender charge 
which in no case exceeds 21%4% of the amount of insurance. Values for years not 
covered by the above table will be equal to the full reserve.” 

The insured had secured a loan of $70 on this policy and this was unpaid at the 
time the policy lapsed. Chapter 195 of the Acts of 1925 provides as follows: 

“From and after July 1, 1909, no policy of life insurance shall be issued or 
delivered in this state or be issued by a life insurance company organized under 
the laws of this state, unless the same shall provide the following: * * * 

“(7) A table showing in figures the loan values and the cash, paid-up and 
extended insurance options upon surrender, or available under the policy each year, 
upon default in premium payment, during at least the first twenty years of the 
policy, * * * which values shall be equal to the full reserve on the policy, less not to 
exceed two and one-half per centum of the sum insured; following this table there 
shall be a clause specifying the mortality table and rate of interest adopted for 
computing the reserve and specifying the basis for the values and options after the 
period covered by the table. This provision shall not apply to term policies nor 
to any form of paid-up insurance issued or granted in exchange for lapsed or 
surrendered policies. * * * 

“(10) That in the event of default of premium payment after premiums have 
been paid for not less than three years, the insured shall be entitled to the extended 
insurance shown in the table of values and options for the end of the last year for 
which full annual premiums shall have been paid: Provided, That if there be any 
unpaid note given for a premium or any indebtedness to the company on account of 
or secured by the policy, the amount of extended insurance shall he reduced in the 
ratio of such indebtedness to the net value of such extended insurance; or, the 
amount of such indebtedness shall be deducted from the net value of the extended 
insurance otherwise available and the balance shall be applied as a set single premium 
to purchase extended insurance for an amount equal either to the face of the policy 
or to the face of the policy less the amount of such indebtedness; and, Provided, 
That the policy may he surrendered to the company at its home office within one 
month from the due date of the unpaid premium for a specified cash value at least 
equal to the sum which would otherwise be available for the purchase of extended 
insurance as aforesaid: and, Provided, further, That the company may defer pay- 
ment for not more than six months after the application therefor is made. This 
— shall not be required in term insurance of twenty vears or less.” (Our 
italics. 

Shortly after the death of the insured the beneficiary demanded payment of the 
face of the policy and the appellant denied liability and refused payment, following 
which this action was commenced. ; 

Appellant and appellee agree, and we concur, that there are only two questions 
presented here and these are: (1) Are the provisions of the policy valid which 
authorize the insurer to make a deduction of not to exceed 2% per cent. from the 
full reserve on the policy in order to ascertain the cash surrender value in com- 
puting the amount available with which to purchase the extended insurance upon 
the lapse by default? and (2) Are the provisions of the policy valid which allow a 
deduction of an unpaid debt, secured by the policy, at the lapse date from the cash 
reserve and also from the face of the policy? 

[2] The statute provides that in all policies there must be a table which shows 
in figures the loan value, the cash value, the paid-up insurance value, and extended 
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insurance value that are available to the insured in the event the policyholder 
desires to either surrender the policy and voluntarily take one of the above- 
mentioned options or that is available to the policyholder in the event of a default 
in the payment of the premium at the end of certain policy years to and including 
the twentieth “which values shall be equal to the full reserve on the policy, less not 
to exceed two and one-half per centum of the sum insured,” following which there 
shall be a clause specifying the mortality table and rate of interest adopted for 
computing the reserve and specifying the basis for the values and options after the 
period covered by the table. This means that the insurer must set forth in this 
table figures which are equal to the full reserve of the policy from which the insurer 
has the right to deduct a maximum of 2% per centum. In the instant case the 
full reserve for the policy at the lapse date was $105.51, and in the table set forth 
the insurer deducted, not the 2% per centum that could have been deducted, but 
$10.51, and stated in the table that for that particular year the policy had a cash 
value of $95. Since the insured had borrowed $70, this amount must be deducted 
from the $95, which leaves available the sum of $25 with which to purchase 
extended insurance. The appellee contends that the insurer did not have the right 
to deduct the sum of $10.51, but the statute is unambiguous, and this right is 
specifically given appellant thereunder. . 

The appellee contends that the last sentence of section 1, subdivision (7) of the 
Acts of 1925, supra, prohibits the application of the foregoing part of said clause 
to this policy. In other words, it is asserted that this is either a term policy or a 
form of paid-up insurance issued in exchange for lapsed policy. Our interpreta- 
tion of this last sentence is that it has no application to the policy in question. This 
was not a term policy nor any other form of paid-up insurance issued for a lapsed 
or surrendered policy as contemplated by the statute. The policy here in question 
provides that within a certain period after the lapse insured had the option of 
securing one of three kinds of insurance, but she did not avail herself of this 
provision and now no benefit can be had in the absence of such election. 

{]3] The statute, as shown above, also provides that when a default occurs 
after the three years that there shall be available to the insured a certain definite 
sum; that in the event there is an unpaid indebtedness secured by the policy that 
the amount of extended insurance shall be reduced in a certain manner; that the 
insurer may deduct the amount of such indebtedness from the net value of the 
existing insurance; that the balance of such amount shall be applied as the net single 
premium for extended insurance in an amount equal either to the face of the 
policy or to the face of the policy less the amount of such indebtedness. Here the 
insurer elected to deduct the amount of the indebtedness from the net value of the 
extended insurance and applied it as a net single premium for the face of the policy 
less the amount of such indebtedness, which they had the right to do both under the 
statute and under their policy, as the policy provided that the insurance payable 
in the event of an unpaid indebtedness shall be the face of the policy less the amount 
of such indebtedness and the term shall be for such time as that value would buy 
after deducting such indebtedness according to the table of net single premiums 
for term insurance contemplated by the American Experience Table of Mortality 
with 3% per cent. interest. Upon the default the insurer credited the insured with 
two years and eleven months of extended insurance to which she was entitled under 
the terms of the contract which were not in conflict with the statute. 

The decision herein is contrary to law, and for that reason the judgment is 
reversed. Since this is purely a question of law upon an agreed statement of facts, 
the trial court is directed to enter a judgment in favor of the appellant and that the 
appellee take nothing by the complaint herein. 

Curtis, J., concurs in result. 


NEW YORK LIFE INS. CO. v, KUHLENSCHMIDT. No. 26964. 
Supreme Court of Indiana. December 17, 1937. 
11 Northeastern Reporter (2d) 673. 


1. CONSULTATION 

Under evidence that insured stated in application for life policy that he had 
never consulted physician concerning, or suffered from, ailment of the kidneys or 
bladder, and had not consulted physicians within five years other than those named, 
whereas within one year he had consulted other physicians and submitted to painful 
kidney and bladder examinations revealing serious ailment, insurer was not required 
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to show that statements were material to the risk, to avoid the policy, since state- 
ments were fraudulently made, and hence were “warranties,” under statute, and 
not merely “representations” (Burns’ Ann.St.1933, § 39-801, subd. (5). 

(For other cases, see Insurance, Dec. Dig. § 265.) 
2. MATERIALITY. 

Under statue distinguishing between warranties and representations in insurance 
policies, where representations are material to the contract and not substantially 
correct, policy is unenforceable, regardless of whether statements are made fraud- 
ulently (Burns’ Ann.St.1933, § 39-801, subd. (5). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

3. MATERIALITY. 

As respects insurance policies, a warranty must be true, but a representation 
need only be substantially true, or true so far as it is material to the risk (Burns’ 
Ann.St.1933, § 39-801, subd. (5). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

4. REPRESENTATION. 

As respects insurance policies, “representations” are verbal or written 
statements made by assured to underwriter before subscription of policy, as to 
existence of some fact or state of facts tending to induce underwriter more readily 
to assume the risk by diminishing estimate he would otherwise form of it (Burns’ 
Ann.St.1933, § 39-801, subd. (5). 

(For other cases, see Insurance, Dec. Dig. § 253.) 

WARRANTY. 

As respects insurance policies, “representation” is a part of preliminary pro- 
ceedings which propose the contract, whereas a “warranty” is a part of the contract 
as it has been completed (Burns’ Ann.St.1933, § 39-801, subd. (5). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

6. MATERIALITY. 

The test of materiality of insured’s false representations in application for 
life policy as to particular ailment would not be whether information withheld 
related to illness that affected risk, but whether it might reasonably have influenced 
insurer in accepting risk or fixing its terms (Burns’ Ann.St.1933, § 39-801, subd. (5). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

Appeal from Vanderburgh Circuit Court; John W. Spencer, Judge. 

Action by Anna W. Kuhlenschmidt against the New York Life Insurance Com- 
pany, wherein defendant filed a cross-complaint. From a judgement for plaintiff, 
defendant appeals. 

Transferred from the Appellate Court under Burns’ Ann.St.1933, § 4-215. 

Reversed, with instructions. 

Superseding 8 N.E.2d 403. 

Louis H. Cooke, of New York City, Daniel H. Ortmeyer, of Evansville, and 
Gavin & Gavin, of Indianapolis, for appellant. 

John W. Spencer, Wm. F. Little, and W. C. Clippinger, all of Evansville, for 
appellee. 

FANSLER, Judge. 

This is an action by appellee, the sole beneficiary of a life insurance policy 
issued hy appellant upon the life of appellee’s husband. Appellant sought to avoid 
liability on the ground that the insured had made false and fraudulent statements 
as to his health, and as to consultations with doctors concerning ailments and 
diseases, in his application for the insurance; and, by cross-complaint, prayed the 
cancellation of the policy on the ground of fraud, based upon the false statements 
in his application. The cause was tried by the court without a jury. There were 
special findings of fact and conclusions of law, and judgment for appellee. 

Error is assigned upon the overruling of a motion for a new trial, and upon 
the conclusions of law. 

The application for the insurance was made on April 24, 1930. The applica- 
tion contained the following questions and answers: “Question: Have you ever 
consulted a physician or practitioner for or suffered from any ailment or disease 
of the stomach or intestines, liver, kidneys or bladder? Answer: No. Question: 
Have you ever consulted a physician or practitioner for any ailment or disease not 
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included in your above answers? Answer: Yes, flu. Question: What physicians or 
practitioners, if any, not named above have you consulted or been examined or 
treated by within the last five years? Answer: None other.” The insured had 
consulted a physician on the 17th and 19th days of July, 1929, and on the 26th day 
of July, 1929, relative to a pain in the region of his kidneys. The physician, believ- 
ing that the insured suffered from a kidney stone, referred him to a specialist. On 
July 19, 1929, he consulted a specialist, giving a history of his illness; that it had 
begun a month before with pain in the region of the left kidney, which grew in 
frequency; that he had lost ten pounds in weight in six weeks. The specialist made 
an examination, including a cystoscopic examination of the urinary tract, dilation 
of the ureters, and the insertion of medicine into the kidneys and bladder. The 
specialist diagnosed the trouble as probably a stone in the ureter. He was again 
consulted on July 24th and August 2d, and the insured reported that he had passed 
a stone. The specialist testified that these stones are believed to be due to focal 
infection somewhere in the body, usually above the neck, plus lack of drainage 
in the urinary tract, plus lack of fluids; that the same condition may or may not 
produce other stones; and that he could not tell whether there is a tendency 
toward recurrence. 

The policy was delivered to the insured on April 28, 1930. He died on June 18, 
1931. His death was due to mitral stenosis, with endocarditis as a secondary cause. 
Officers and agents of appellant, whose duty it was to pass upon the application, 
testified that they relied upon the statements of the insured in approving the 
application, and that they would not have approved the application if the facts 
concerning the consultations with the doctors and the treatment for the ailment 
of the kidneys had been disclosed; that, if the kidney ailment had been known, the 
application would have been disapproved and a further investigation made for the 
purpose of determining whether the company “could offer sub-standard insurance.” 

Appellant contends that the false statements made in the application concerning 
the ailment or disease of the kidneys, and the consultations with physicians, were 
sufficient to constitute a cause for rescission of the contract of insurance; and thatg 
“In order that the fact misrepresented should be material it is not necessary that it 
should affect the physical risk. It is sufficient if it would have affected and influ- 
enced the judgment of the insurer in determining whether it would accept the 
application and issue the policy.” 

Appellee contends that, under subdivision (5) of section 39-801, Burns’ Ann. 
St.1933, section 9723, Baldwin’s Ind.St.1934, which provides: “That all statements 
made by the insured in the application shall, in the absence of fraud, be deemed 
representations and not warranties,” representations need only be substantially true, 
and that, “whether an applicant’s answer to a question as to whether he had con- 
sulted a physician for disease of the kidneys was false, or substantially true, will 
depend upon whether the ailment of the kidney for which he consulted a physician 
seriously affected the general soundness and healthfulness of his system.” 

[1, 2] It would seem to be obvious that questions in an application for life 
insurance, which deal with the past health of the applicant, are intended to 
elicit information from which the company may determine whether or not to 
assume the risk and issue the policy, and that a deliberate false answer that the 
applicant had never consulted a physician concerning, or suffered from, any 
ailment or disease of the kidneys or bladder, and the false answer that he had 
never consulted any physician within five years, other than those named in the 
application, when, in fact, within a year he had consulted two physicians, one a 
specialist, and submitted to severe exploratory examinations, resulting in a 
diagnosis, afterwards confirmed, of a severe and painful ailment, are sufficient 
in themselves to establish fraud, which would make the statements warranties, 
and not representations, under the statute. It is inconceivable that the false 
answers could be accounted for by mistake or inadvertence, or misunderstanding 
of the plain, simple questions, or forgetfulness of such a recent and painful 
experience. But, if it be assumed that there is no fraud shown, the effect of 
the statute is to make the statements representations, and, if these representa- 
tions are material to the contract, and are not subsantially correct, it is a 
sufficient defense to the policy, regardless of whether they were made fraudu- 
lently or otherwise. There is no question as to whether the representations made 
were substantially true. They were admittedly false. There is no claim or 
contention, and no finding of facts or evidence, that the company was not 





724 The Insurance Law Journal, Vol. 90 [April, 1938 


deceived, or that it knew that the answers were false and waived the question. 
Were the answers material? The appellee says no, unless the ailment of the 
kidneys, for which he consulted a physician, seriously affected the general 
soundness and healthfulness of his system. In other words, it is appellee’s con- 
tention that, even though the facts misrepresented are such as would have 
affected the judgment of the insurer in determining whether or not it would 
issue the policy, the representations concerning them, though false, are not 
material. 

[3] In Mutual Benefit Life Insurance Co. v. Miller, Adm’x (1872) 39 Ind. 
475, 483, 486, this court said: “A representation differs from a warranty; for 
while the latter must be true, the former need only be substantially true—true 
so far as the representation was material to the risk. A fact is to be deemed 
material, if a knowledge of it would have induced the insurer to have refused 
the risk or to have charged a higher rate of premium for taking it.” Because 
it was not in accordance with the law as thus stated, the following instruction 
was held to have been erroneously refused: “The contract between the insur- 
ance company and the insured is like a contract between two individuals. If 
one makes false statements with reference to facts material to the settlement of 
the terms upon which the contract shall be made, which are exclusively within 
his own knowledge, and thereby induces the other to agree to terms which he 
might not otherwise have assented to, the party deceived cannot be held liable 
upon the contract.” 

[4, 5] In Commonwealth’s Insurance Co. v. Monninger (1862) 18 Ind. 352, 
300, 361, the court defines representations, as they affect insurance contracts, 
as: “A verbal or written statement, made by the assured to the underwriter, 
before the subscription of the policy, as to the existence of some fact, or state 
of facts, tending to induce the underwriter more readily to assume the risk, by 
diminishing the estimate he would otherwise form of it. * * * It is a part of the 
preliminary proceedings which propose the contract; and a warranty is a part of 
the contract, as it has been completed. * * * A want of truth in the representation, 
is fatal or not to the insurance, as it happens to be material or immaterial to the 
risk undertaken.” The representations in question in that case related to the position 
of certain buildings surrounding the one which was insured against loss by fire 
In answer to an interrogatory, the jury answered that the applicant had made no 
untrue answers by which the defendant was deceived. The answers were untrue, 
but the company was not deceived. 

In Metropolitan Life Insurance Co. v. Head (1927) 86 Ind.App. 326, 328, 157 
N.E. 448, 449, it is said: “It is well established that, if representations in an 
application for insurance are false and material—that is, are such as would have 
influenced the action of the company upon the application in regard to whether or 
not it would grant the insurance—the policy will be vitiated, unless the company 
has in some way waived the benefit of it by its conduct and with knowledge of the 
facts.” 

Appellee has cited Prudential Insurance Co. v. Sellers (1913) 54 Ind.App. 326, 
102 N.E. 894, and the cases there cited, in support of its contention, but there 
is nothing in any of those cases which in any way conflicts with the authorities 
above cited. It is true that, in citing and quoting from older cases, there seems 
to have been confusion or failure to distinguish between language used in con- 
struing contracts and applications, with a view to determning the information 
sought to be elicited by questions, and statements dealing with the question of 
materiality where the questions were not limited in their scope. It is pointed out 
in the recent case of Geer v. Union Mutual Life Insurance Co. (1937) 273 N.Y. 
261, 7 N.E.2d 125, 127, 128, 129, that, in some cases: 

“The decision that failure to disclose a visit for medical advice creates no 
fatal infirmity in the policy of insurance thereafter issued rests upon construction 
of the application and determination that failure to disclose such a visit consti- 
tutes no suppression of the truth and, thus, no false representation that there 
had not been such a visit rather than upon determination that, though a false 
representation was made, it was not material. True, the test of whether the 
ailments, for which medical advice or treatment was sought, were trivial, may be 
decisive in either view of the question, and there may in most cases be no occasion 
to draw such distinctions. * * * An applicant may hardly be expected to remem- 
ber each occasion upon which he sought medical advice for a trivial ailment 
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which passed away leaving no permanent effect; and a question in an application 
blank may not reasonably be construed as calling for information, which the 
person to whom the question is posed could not be expected to remember. That 
proposition is self-evident. Equally clear is the proposition that a failure by the 
applicant to disclose a visit which the applicant could not reasonably be expected 
to remember could not mislead the insurance company and, therefore, would 
not be a material misrepresentation. Thus in a case where fhe courts have held 
that the medical visit was for advice in regard to an ailment so trivial that an 
applicant was not called upon to remember or to give information concerning 
it, the courts have not always kept distinct, in word or thought, the grounds 
upon which failure to disclose information concerning medical visits might be 
regarded as inconsequential. * * * 

“The salient features of the problem presented in this case are these: The 
insurance company did not agree that a jury might decide what risks the com- 
pany should accept. It reserved that choice to itself, and in order to determine 
whether in a given case it should exercise that choice, it required certain infor- 
mation of each applicant. Here the applicant gave erroneous information, and 
the insurance company acted upon the information it received. If the truth had 
been disclosed, it might perhaps have rejected the application or it might have 
accepted it. No person can say with any degree of certainty what action it 
would have taken, but it cannot be doubted that the erroneous statement deprived 
the company of its freedom of choice and that it acted upon a statement of 
facts which did not exist and if the truth had been disclosed, it might, reason- 
ably, have acted differently. It follows then that the representation was material 
as matter of law.” 

[6] The test of materiality, then, is not found by answering whether the 
information withheld was concerning an illness that affected the risk, but in 
answering whether it was of such a character that it might reasonably have 
influenced the insurer in accepting the risk or fixing its terms. 

That the case was tried below upon appellee’s theory that the materiality of 
the false answers was to be determined from the standpoint of whether the ail- 
ments seriously affected the general health of the applicant, seems clear. The 
court expressly found “that the kidney ailment hereinabove referred to was in 
no way connected with the death of the insured and had no part in causing said 
death.” But, if the subject matter was material, the company might have 
brought an action to cancel the policy before the death of the insured. There 
was evidence that, had the true facts been disclosed, the company would not 
have written the policy. The controlling question of whether the truth might 
reasonably have affected the company’s judgment in writing the policy seems 
not to have been considered. 

Judgment reversed, with instructions to sustain appellant’s motion for a 
new trial. 


HOCKERT v. NEW YORK LIFE INS. CO. No. 44054. 
Supreme Court of Iowa. Dec. 14, 1937. 


276 Northwestern Reporter 422. 
9. CONSTRUCTION. 

Insurance policies are construed against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
10. EXTENSION. 

An insurer’s notice to insured that mailing of blue note and remittance on or 
before date on which policy was to lapse would extend time for payment of balance 
of premium to a designated date, coupled with fact that, upon receipt of check, 
insurer immediately issued receipt for cash and extended the policy without wait- 
ing to see whether check would clear authorized finding that check was accepted as 
payment, so that insurer could not escape liability for death of insured which 
occurred prior to extended date but subsequent to previous lapsing date, because 
check was returned for insufficient funds. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Dickinson County; F. C. Davidson, Judge. . 
This was a suit on an insurance policy, claiming double indemnity for acci- 
dental death. Defense was a denial of liability on the part of the insurance com- 
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pany by reason of the lapse of the policy for failure to pay premiums. Jury was 
waived and the case tried to the court, which returned a verdict in favor of the 
beneficiary for the full amount sued upon. The Insurance Company appeals. Opinion 
states the facts. 

Affirmed. 

Milchrist, Schmidt & Marshall, of Sioux City, for appellant. 

H. E. Narey, of Spirit Lake, and Wilson Cornwall, of Spencer, for appellee. 

MircHeELL, Justice. 

On August 24, 1927, the New York Life Insurance Company issued its policy to 
George B. Hockert in the original amount of $5,000, at which time he was 28 years 
of age. The semiannual premiums were in the amount of $71.60 and were due on 
August 18th and February 18th. The original beneficiary was Olive Hockert, the 
mother of insured, but on January 20, 1928, the beneficiary was changed to Con- 
stance Hockert, his wife. On February 18, 1928, the face amount of the policy was 
reduced to $3,000 and the semiannual premium to $42.96. The policy provided for 
double indemnity in the event of death from accidental causes. 

On August 13, 1934, the insured borrowed on said policy the sum of $212, 
which indebtedness drew interest at the rate ot 6 per cent. payable semiannually, and 
the total amount of the indebtedness against the policy on February 18, 1935, includ- 
ing the interest, was $218.36. On the date of default, February 18, 1935, the policy 
had been in force seven and a half years, and its cash surrender value was $220.50. 
Deducting the indebtedness due on that date of $218.36, there was left a cash 
surrender value of $2.14. 

On May 15, 1935, the insured, in compliance with instructions from the com- 
pany, made an application for reinstatement, which was accompanied by what is 
known as a blue note, dated February 18, 1935, due May 18, 1935, in the sum of 
$32.46. Insured also sent his check in the amount of $10.50. On the 16th day of 
May, 1935, the company’s manager at Sioux City acknowledged receipt of the appli- 
cation, the note and the check for $10.50, and then, by letter, advised the insured 
that the policy would again lapse on the 18th day of May, 1935, and in order to 
prevent that they were enclosing in the same letter what is known in the record as 
the second blue note. We quote in full the letter: 

“New York Life Insurance Company 
“Sioux City Branch Office 
“Frances Bldg., 5th & Pierce Sts., 
“Sioux City, Iowa 
“Telephone, 55048 
“J. Y. Hamilton, 

“Agency Director 
“Tos. Ness, 

“Cashier In Reply Refer to 

File——— 
“May 16, 1935. 
“Mr. George B. Hockert, 
“Arnolds Park, Iowa. 
“Dear Mr. Hockert: 
“In Re Pol. 9966 634 

“We are in receipt of your application for reinstatement together with your 
blue note properly signed by you and your check for $10.50. Under this arrange- 
ment, your premiums would only be extended to May 18, and if this blue note were 
not paid on or before that date then your policy would lapse again and it would 
be necessary that you apply for reinstatement and make arrangements to take 
care of balance premium or a further extension. 

“We are enclosing another blue note which with the deposit of $4.56 will extend 
the balance of your premium payment to June 18, 1935, provided that this blue note 
and your remittance is mailed on or before Saturday, (May 18. 

“Therefore, kindly give this your immediate attention and let us have the 
enclosed requirements by return mail. 

“Yours very truly, 
“Tos. Ness, 
“JIN/M Cashier.” 

On the 17th day of May, 1935, the insured, in compliance with the written 

instructions fram the insurance company, signed the second blue note, executed his 
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check in the amount of $4.56, payable to the company, then enclosed and mailed 
these instruments to Sioux City. This note and the check were received at Sioux 
City on the morning of May 20, 1935, and on that date the company returned to 
insured, by mail, the first note, informing him that the policy had been extended, 
and enclosed a receipt, which acknowledged receiving the $4.50 in cash, and the 
second blue note. The reason the receipt did not show $4.56 was that the 6 cents 
was interest. The check was deposited by the insurance company in its account 
at a Sioux City bank and cleared through the Federal Reserve Bank at Chicago. 
On the day it was received at the Spirit Lake bank, the insured did not have suff- 
cient in his account to cover this check, and it was returned marked “insufficient 
funds.” The agent of the New York Life Insurance Company at Milford testified 
that on the morning of the 25th of May he received notice from the company that the 
check had not cleared through the bank on which it was drawn. He immediately 
notified the company that Hockert had been killed in an accident. At exactly what 
time this information reached the company does not appear in the record. How- 
ever, it is interesting to note that on the 27th of May, which was the day the letter 
from the agent at Milford reached the office at Sioux City, informing them that 
Hockert had been killed, the New York Life Insurance Company notified Hockert 
(although he was at that time dead) that his policy had lapsed. The local agent 
then asked for proofs of loss and was informed by the Sioux City office of the 
company that they would have to take the matter up with the New York office. A 
month or six weeks later they informed the beneficiary that the company was not 
liable on the policy. Constance Hockert brought this action to collect the amount 
due her. The jury having been waived, the case was tried to the court, which 
rendered a verdict against the insurance company for the full amount. The com- 
pany heing dissatisfied, has appealed. 

[1] There is no dispute between the parties as to the law of this case. It is 
conceded, both by appellant and appellee, that the general rule regarding checks is 
that the acceptance of a check by a creditor is not payment of a debt in the absence 
of some agreement to accept the check as payment. The question in this case is 
the application of the law to the facts. Appellee contends that the check in the 
amount of $4.56 was accepted as payment by the New York Life Insurance Com- 
pany and that there was an agreement as shown by the facts in the case. 

* + * * 

The policy had lapsed on the 18th day of February, 1935. Pursuant to instruc- 
tions from the company some time early in May of 1935 Hockert signed an 
application for reinstatement, executed the first blue note, and sent his check for 
$10.50, the amount required by the company. This reached the office of the ¢com- 
pany at Sioux City on the 16th day of May, 1935. The check for $10.50 was 
immediately cashed and payment received on it. This cash payment and the first 
blue note would have extended the policy only until the 18th of May and the agent 
of the company thereupon wrote Hockert (who lived at Spirit Lake) a letter, 
known as Exhibit D in the record (which letter is set out in full in the first part of 
this opinion), which informed Hockert of the receipt of the application for rein- 
statement together with the first blue note and his check for $10.50, advising Hock- 
ert that under this arrangement his premium would only be extended to May 18th, 
and, if the first blue note was not paid on that date, the policy would lapse again, 
and it would be necessary to apply for reinstatement. It then gave him explicit 
instructions as to what to do. We quote from the company’s letter: 

“We are enclosing another blue note which with the deposit of $4.56 will 
extend the balance of your premium payment to June 18, 1935, provided that this 
blue note and your remittance is mailed on or before Saturday, May 18th.” 

Hockert complied with this demand. He signed the second blue note and 
forwarded this with his check for the amount required. Now, when the insurance 
company sent this letter to Hockert, it knew that the policy would lapse before 
the second blue note and remittance for $4.56 could reach its office at Sioux City 
because the 18th of May was on Saturday, the 19th Sunday (on which day the office 
Was not open), and the 20th was the earliest possible time the company could receive 
the remittance. And yet the company said: “You sign the second blue note and 
send it with your remittance for $4.56 on the 18th day of May, the day on which 
the policy will lapse, and the policy will not lapse.” Clearly, this shows that the 
company was willing to accept the check which Hockert placed in the mail on the 
\7th of May, the day before the policy would lapse, and which the company knew 
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could not reach its office until after the policy had lapsed, as payment of the 
amount due on that premium. In addition to that we have this outstanding fact 
that, when the check reached the office at Sioux City, the New York Life Insur- 
ance Company accepted it, treated it as cash, and sent to Hockert its receipt. We 
quote from the receipt: “This note is accepted by said Company at the request 
of the maker, together with Fifteen & no/100 Dollars, in cash. * * * ” 

And further in the receipt we find the following: “Received from $4.50 
in cash, and a note, as per above copy. * * * ” 

The $15 referred to in the receipt is arrived at by adding thé $4.50 to the 
$10.50, which was the first check Hockert had sent and which had been cashed by 
the company and the money received, making a total of $15. The 6 cents in the 
$4.56 check was for interest. In addition to issuing receipt showing the check 
was received as cash, the company extended the insurance policy immediately upon 
receipt of the check. It did not wait to see whether the check would clear, but 
at the moment it received the check the policy was extended. In fact, in the letter 
the company had written Hockert it had agreed to extend the policy if check was 
mailed on the 18th, which was the day the policy would have lapsed. Under that 
agreement it did, upon receiving the check, extend the insurance policy and returned 
to Hockert the first blue note marked “paid by renewal.” Not only did the com- 
pany thus show that it treated the check as payment, but, aftér it had been returned 
marked “insufficient funds,” the insurance company did not first write to Hockert 
but instead it wrote to its agent at Milford, informing him that the check had been 
returned because of insufficient funds, and it was some two days later, after Hock- 
ert had been killed and there was apparent liability upon the part of the company 
upon the policy, that it notified Hockert, who was then dead, that the policy had 
lapsed. Why, even when the proofs of loss were asked for, the general manager 
at Sioux City was doubtful in his mind as to whether the company was liable, 
and informed the agent at Milford by letter that they would not issue proofs of 
loss until the matter had been submitted to the home office, as to whether or not 
the company was liable. Insurance companies will not be permitted to play fast 
and loose with their policyholders and take one position when an insured is alive 
and there is no liability, and another when he is dead and there is a loss payable, 
which will enable the company to avoid payment to a beneficiary. Insurance policies 
are uniformly, and rightly, construed against the insurer. They should not he 
interpreted thru the magnifying eye of a technical lawyer. Clearly, in this case 
the facts show that the New York Life Insurance Company accepted this $4.56 
check in payment of the premium due. 

Certainly there were sufficient facts upon which to base the verdict of the 
lower court, which sat as a jury in this case. The court could have arrived at no 
other conclusion. 

Necessarily it follows that this case must be, and it is hereby, affirmed. 

The Chief Justice, and Anderson, Kintzinger, Donegan, Richards, Stiger, and 
Sager, JJ., concur. 


CLAUSEN v. NEW YORK LIFE INS. CO. No. 43907. 
Supreme Court of Iowa Dec. 14, 1937. 


276 Northwestern Reporter 427. 
2. DISCRIMINATION. 

The purpose of statute providing that life, casualty, health, or accident insurers 
shall not discriminate between persons insured of the same class was to repress 
practice prevalent prior to enactment of original statute on subject whereby agent 
would insure an individual and promise considerations not provided for in policy, 
and would discriminate as between different persons or different classes of insur- 
ance by offering inducements (Code 1935, §§ 8666, 8667). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

3. DOUBLE INDEMNITY. 

Under life policy providing that double indemnity should not apply to tempor- 
ary or paid-up insurance or to any dividend additions, beneficiary could not recover 
double indemnity for insured’s accidental death, where policy had lapsed for non- 
payment of premium note, and loan value of policy had been exhausted except for 
a small sum which could be applied to purchase of insurance or continuation of 
policy under options provided therein. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
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4, EXTHNSION. 

Where life policy lapsed for nonpayment of premium note 335 days prior to 
insured’s death, and loan value was exhausted except for sum sufficient to purchase 
insurance for 270 days from date of default under options, period for which insur- 
ance could be purchased or policy continued began at date of lapse and not at end 
of three months after default during which insured could make an election of 
options, and enon beneficiary could not recover on policy, since to compute period 
from end of three months would discriminate in favor. of insured who waited until 


end of that time to pay or elect (Code 1935, §§ 8666, 8667). 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

Appeal from District Court, Harrison County; George W. Brown, Judge. 

An action to recover on insurance policy having a “double indemnity” clause. 
Trial to court without jury. The court denied double indemnity, but instructed 
verdict for the plaintiff. 

Revesed and remanded. 

Milchrist, Schmidt & ‘Marshall, of Sioux City, Iowa, for appellant. 

Wm. P.:Welch, of Logan, Raymond N. Klass, of Cedar Rapids, Fred E. Egan, 
of Missouri Valley, and C. C, Virtue, of Denison, for appellee. 

Parsons, Justice. 

This case is a suit in which the beneficiary of a policy of insurance, written. 
upon the life of Andy L. Clausen, July 28, 1930, seeks to recover against the issuer 
of the policy, the New York Life Insurance Company. 

The face of the policy was for $1,000, but there was a provision in the policy to 
the effect that if the insured died as the result of external, violent, and accidental 
means, that then and in that event the liability of the defendant company would be 
for $2,000 in lieu of the $1,000. : 

The insured died on the 21st of March, 1936, by external, violent, and acci- 
dental means, and due proof of said fact was made in the manner provided in the 
policy. But there was a provision in the policy holding that double * indemnity 
should not apply to temporary insurance or to paid-up insurance under “Surrender 
Values,” or to any dividend additions provided under “participation in Surplus— 
Dividends.” 

Also, there was a provision in the policy reading as follows: “Temporary 
Insurance.—Insurance for the face of the policy plus any outstanding dividend 
additions and any outstanding dividends, including dividend deposits, and less the 
amount of any indebtedness hereon, shall, upon expiry of the period of grace, be con- 
tinued automatically as Temporary Insurance as from the date of default for such 
term as the Cash Surrender Value less any indebtedness hereon will purchase as a 
net single premium, at the attained age of the Insured at the date of default, accord- 
ing to the American experience table of mortality and interest at three per cent. 
This Temporary Insurance will be without participation in surplus.” 

There was a further provision in the-pelicy, under head of “Surrender Values, 
as follows: “Participating Paid-up Insurance.—Within three months after such 
default, but not later, the Insured may surrender this Policy and elect in place of 
such Temporary Insurance to have this Policy indorsed for the amount of Partici- 
pating Paid-up Insurance which the Cash Surrender Value at date of default less 
any indebtedness hereon, will purchase as a net single premium, at the attained age 
of the Insured at the date of default, according to the American experience table 
of mortality and interest at three per cent. The Insured may obtain a loan on such 
Paid-up Insurance or surrender it within one month after any anniversary for its 
cash surrender value.” 

\nd then there was a further provision under head of “Cash Surrender Value,” 
to the effect that if the policy shall not have been indorsed for participating paid-up 
insurance, the insured, within three months after such default, may surrender the 
policy and all claims thereunder and receive its cash surrender value as of date of 
default, less any indebtedness thereon. That the cash surrender value shall be the 
reserve on the face amount of the policy at date of default, and the reserve on any 
outstanding dividend additions, and any outstanding dividends, including dividend 
deposits, and less a surrender charge for the third to the ninth years, inclusive, of 
not more than one and one-half per cent. of the face of the policy. The reserve 
shall be computed on the basis of the American Experience Table of Mortality and 
interest at 3 per cent. 

The insured paid the premiums of $14.57 each six months, payable April 14th 
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and October 14th of each year, until the October, 1934, payment. On October 24, 
1934, the insured gave what is known as a premium lien note, not a loan on the 

licy, for $43, to cover the premium for April 14, 1934, and an existing note of 
29.43, and interest thereon of $1.77. The note recites on its face that it was 
accepted by the company in lieu of cash for the said premium and was a lien against 
said policy and indebtedness thereon. 

The note also contained the provision that if there was any defult in the pay- 
ment of the premium on the policy, in that event the sum so due and payable, with 
interest, shall, without demand or notice of any kind, be deducted in the manner 
provided in said policy, and thereupon said indebtedness shall be deemed fully paid 
and satisfied. 

The note further provided that whenever the total indebtedness to the company 
on said policy, however, evidenced, shall equal its cash surrender value, then, in 
the event of failure to pay interest thereon, said company shall mail to the last 
known-address of the insured, and of the assignee of record at the home office of 
the company, if any, a notice that the total indebtedness to the company on said 
policy equals its cash surrender value, and thereupon said policy shall, one month 
after the mailing of said notice by the company, and without any other or further 
notice or action, be void and of no effect, unless said defaulted interest shall be 
paid within one month after the mailing of said notice, and whenever said policy 
so becomes void and of no effect, all said indebtedness to the company shall be 
deemed fully paid and satisfied. 

The insured having failed to pay the premium lien note, or any of the interest 
thereon at the time same was due, the company wrote a letter to the insured under 
date of August 8, 1935, as follows: 

“Mr. Andy L. Clausen August 8, 1935 
“Logan, Iowa. ‘ 
Amount of Pre- 
mium Lien Note 
Policy Due Date of with Interest 
Number Unpaid Premium thereon 
11 190 561 April 14, 1935 $44.29 

“Dear Sir: This Policy having lapsed for non-payment of Premium due, as 
specified above, the indebtedness against said Policy at date of lapse, as shown 
above, has been satisfied by deduction from the Cash Value of the Policy pursuant 
to the terms of the Policy and Premium Lien Note. The excess of the Cash Value 
over the indebtedness has been used to purchase and has purchased Temporary 
Insurance for $960.00 expiring January 9th, 1936. 

“Tf vou wish any further evidence of the Temporary Insurance than this letter, 
the Company, upon receipt of the Policy at its Home Office, will indorse such 
Temporary Insurance upon the Policy and return it to you. 


“Yours truly, 
“Wm. F. Rohlffs, Secretary. CH” 

As the note provided, the defendant took action. This letter was received by 
the insured, because the evidence shows without dispute that he had possession of it. 

It is contended that these various provisions, both in the premium lien note 
and in the policy, constituted discrimination under section 8666 of the Code, and 
hence are void. It is evident that if they do not constitute discrimination within 
the meaning of the statute, the plaintiff is not entitled to recover, and the defend- 
ant may have judgment. 

These questions were all before the court in motions for directed verdict. 
The defendant made a motion for directed verdict, setting forth all these propo- 
sitions. The court sustained the motion in part by refusing the double indemnity 
under the terms of the policy, and in that the court was correct, and it seems 
to be practically conceded here. But the court overruled the motion of the 
defendant as to recovery on the policy for the face value, and on the motion 
of plaintiff for directed verdict she claimed to be due on the policy the sum of 
$978.28. Judgment was entered therefor, and the defendant has appealed to 
this court. 

This brings us to a consideration of the statutes involved in the action, and 
to their proper construction, and as to the rights of the parties. 

It is claimed by the defendant-appellant that, the deceased having met his 
death on the 21st of March, 1936, he was then without insurance,’ if, under the 
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terms of the policy and under the provisions of the premium lien note, the 
defendant was within its rights in canceling the policy. 

The default in the failure to pay interest on the premium lien note, and 
failure to pay the April, 1935, premium, resulted in the voiding and canceling of 
the policy. 

Section 8666 of the Code reads as follows: “No life or casualty, health or 
accident insurance company or association shall make or permit any distinction 
or discrimination between persons insured of the same class and equal expectancy 
oi life in the amount or payment of premiums or rates charged for policies of 
life or endowment insurance, or in the dividends or other benefits payable 
thereon, or in any other of the terms or conditions of the contract it makes; nor 
shall any such company or association or agent thereof make any contract of 
insurance agreement, other than as plainly expressed in the policy issued; nor 
shall any such company or association or agent pay or allow, directly or indi- 
rectly, as an inducement to insurance, any rebate of premium payable on the 
policy, or any special favor or advantage in the dividends or other benefits to 
accrue thereon, or any valuable consideration or inducement whatever, not 
specified in the policy or contract of insurance.” 

Section 8667 of the Code is as follows: “Every corporation, officer, or agent 
thereof who shall knowingly violate any of the provisions of section 8666 shall 
forfeit and pay a sum not exceeding five hundred dollars, to be recovered by an 
action in the name of the state for the benefit of the school fund, and the license 
may be revoked for three years, in the discretion of the court.” 

Section 8668 of the Code provides: “It shall be unlawful for any insurance 
company transacting business within this state, under the provisions of this 
chapter, to write or use any form of policy or contract of insurance, on the life 
of any individual in this state, until a copy of such form of policy or contract 
has been filed with and approved by the commissioner of insurance.” 

Section 8669 provides for the suspension of authority to transact business 
within the state, of any company that fails to file such form of policy or contract 
and have the same approved. 

Section 8670 provides the penalty for violation of these provisions. 

[1] So in this case we have a policy of insurance, written under the form 
provided by the commissioner of insurance. There is no showing whatever to 
the contrary, so it is presumed the statute was obeyed, because we have a 
commissioner whose duty it is to enforce this law. So, then, the rights of the 
plaintiff in this case must rest upon section 8666. 

In section 8666 the statute forbids discrimination, and in section 8667 there 
is provided punishment for an insurance company that violates the provisions of 
this section, and that punishment shall be not less than $500, and further pro- 
vides that the license may be revoked for three years, within the discretion of 
the court. 

So we have here the question as to whether or not the state, having for- 
bidden an act, and having prescribed punishment for violating same, is there 
any other remedy than that prescribed in the statute? 

|2] We have also to consider in this case the fact that every insurance com- 
pany of this character, lawfully doing business in the state of Iowa, must file 
with the commissioner of insurance, and have the same approved, the form of its 
policy. If it does not do so it is subject to certain definite punishment. What 
then is the aim of these statutes? What would be the effect of holding that 
the party could go outside the terms of the contract between himself and the 
company and recover on a contract that he did not make and that the company 
c not make, on the claim of discrimination, and against the terms of the policy? 
os 7” not, in doing this, going beyond our authority? Insurance is nothing 
but a matter of contract. True, it is regulated by statute, but the statute pre- 
scribes the penalty if the regulations are not followed. Are they made for the 
benefit of private litigants who may come in and vary the terms of the contract? 
It seems to us that the purpose of this statute, section 8666, was meant only to 
repress a practice that was prevalent prior to the enactment of the original 
statute on this subject, where agents would insure an individual and promise 
him certain considerations not provided for in the policy, and would discriminate 
as between different persons, or as between different classes of insurance, by 
offering inducements. There is a question as to whether the discrimination com-’ 
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plained of here is a discrimination within the meaning of section 8666, when it 
comes to a suit between an individual policyholder or beneficiary and the com- 
pany. In other words, is that not a question between the state and the offending 
corporation? 

Graf v. Employers’ L. A. Corp. 190 Iowa 445, 180 N.W. 297, 298, is an opinion 
written by Judge Ladd, and lays down the rule that a life insurance policy is 
valid and enforcible, even though issued without filing a form as required by 
statute. In that case the form of policy had never been filed in the office of 
the auditor of state, who then had charge of the insurance department. The 
court discusses somewhat section 1783-a and 1783-b of the Code Supp.1913, and 
Supplemental Supp.1915. The provisions of these acts now appear in our Code, 
Those were the sections dealing with the form of the policy. hey required the 
insurance company to file the form with the auditor and an approval before it 
was used. In the opinion, the judge said: “What we hold is that, notwithstanding 
the failure of the defendant to obey the statute, it is not relieved thereby from 
complying with its contract, being estopped from pleading its noncompliance 
therewith, and that the insured may recover if at all only on the terms of the 
instrument as written.” 

If that be the rule, and it has never been disputed, then the plaintiff in this 
case can recover on the policy only upon the form in which: the policy is written. 

Diehl v. American Life Ins. Co., 204 Iowa 706, 213 N.W. 753, 755, 53 A.L.R. 
1528, in an opinion by Judge Morling, coricerned the questions which arise in 
this case. One of the attorneys for the plaintiff in this case appeared as attorney 
in that case; in both cases he appeared for the appellant. In the Diehl Case, 
as in this, the insured had executed to the company a note for the full 
amount of the loan value of the policy. The note recited the amount as being “the 
fall amount of the annual premium payable April 30, 1923,” and declared that 
neither the note nor the extension thereof was given or accepted as a payment of 
said premium, and the giver of the note agreed that the nonpayment of the note or 
any extension thereof at maturity should ipso facto lapse said policy, and there 
would be due the proportionate part of the face of the note, with interest, that 
the time from the date of the note or any extension thereof bore to the whole time 
covered by said premium. He also agreed that upon the nonpayment of the note, 
or any extension thereof, if said policy had any cash value, “the company might 
charge the proportionate part of the note, or any extension of same, that might 
be due, against such cash value, and any extended value it might have to be accord- 
ingly reduced.” 

The note was not paid and the insured died. Notice was given to the com- 
pany on the date of his death, and the company answered the notice November 
5, 1923, claiming lapse “for failure to pay the premium extension note,” and 
stated further that the insured borrowed the entire value of the policy, and that 
no value remained to carry beyond the date when the note was due. A dividend 
of $1.10 was applied on the note, as it might be, for the earned portion of the 
premium not paid. The note had not been surrendered, nor any claim filed on 
account of it. The case was tried before the court without a jury, and judgment 
was rendered for the defendant. 

The plaintiff in that case claimed that the execution and acceptance of the 
note paid the premium. The defendant held the note stated that it was not given 
nor accepted as payment; that by the policy it was plainly stated that, except as in 
the policy provided, the policy shall be ipso facto null and void if any premium is 
not paid when due. 

The court said: “The distinction or discrimination, the contract not expressed 
in the policy, the form not filed with the commissioner or approved by him, 
claimed by plaintiff consists in the extension of time, which is the very thing that 
the plaintiff relies upon to avoid the forfeiture. If plaintiff's position is correct, 
then the extension of time or the waiver of payment at the time stipulated is void 
within the principle of the cases construing the statute prohibiting discrimination 
by carriers in interstate commerce.” 

The court then calls attention to the fact that the statute does not in terms 
apply to or prohibit the making of supplementary or later modifying contracts 
between the company and the insured, not contemplated when the policy was issued. 
There was a supplementary contract in this case, as in that case; said supplementary 
contract being found in the note given for the unpaid premium. By the terms of 
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the note, on non-payment the policy lapsed and there would be due the company 
only the premium earned during the extension period. There was no agreement 
and no demand for payment of premium accruing after default. The court said: 
“We are of the opinion that the extension and the conditions on which it was 
granted were valid.” 

Now in regard to the “grace” clause, the court says in its second division of 
the opinion: “Plaintiff argues that the insured was entitled to the 31 days’ grace 
from the maturity of the note. The language of the policy is that ‘a grace of 31 
days (without interest charge) will be allowed for the payment of renewal pre- 
mium.’ The insured did not get the,31 days’ grace prior to the maturity of the note, 
October 30, 1923, for the note is dated on the day when the premium by the policy 
became due, April 30, 1923, and bears interest from date. By the terms of the note 
the proportionate part of its amount earned during the extended period but not 
the unearned amount became a liability of the insured and a charge against the 
cash or extended insurance value. Extensions of time of payment (except as 
affected by the 31 days’ grace after the stipulated maturity date of the premium) 
were not contemplated by the policy. The parties by the grace provision of the 
policy had in mind only grace after the then stipulated maturity dates. The extension 
of time originated in and the terms on which it was contracted for are expressed 
solely by the note. Those terms are plain. By them nonpayment of the note or 
extension at maturity by that fact lapsed the policy. There would be due the com- 
pany the earned premium, not for the period of the note and 31 days’ grace, but 
for the period of the note only. The right to pay the premium after the expira- 
tion of the grace provided in the contract existed only by virtue of the note. The 
ipso facto lapsing of the policy by the nonpayment of the note at maturity cannot 
be distorted into a lapsing by the ipso facto failure to pay the note 31 days after 
its maturity. Grace allowance is not referred to either directly or indirectly in 
the extension arrangement. The agreement for extension was in writing. The 
writing is complete upon its face. It expresses the terms upon which the note was 
given and accepted.” 

The opinion further says: “Our attention has been directed to no principle 
which would deny to the company and the insured the right to make a binding 
obligation to exchange the grace for other, or what the insured may consider 
equivalent, benefits, in the absence of oppression or fraud. We are of the opinion 
that the right to grace was waived or exchanged for the extension, the terms of 
which cannot be modified by importing into them a further provision for grace.” 

The opinion finally states: “The insured had consumed the cash value of the 
policy, and consequently there is no paid-up insurance to which plaintiff is entitled.” 

13, 4] Applying that case to the case under consideration here, we find that 
the note given by Clausen was not paid on April 14, 1935; consequently, the pre- 
miums were not paid, and on that date the policy lapsed. The note covered pay- 
ment of premium for April 14, 1934, and it included an existing note the company 
held for $29.43, with interest, which made the total amount of the note $43. So 
default existed, without question, for nonpayment’ of premium, on the 14th day 
of April, 1935. The date of the death of the insured was March 21, 1936, hence 
at that time the default had unquestionably existed for eleven months and seven 
days prior to the death of the insured, or a total period of 335 days had lapsed. 
This exhausted the loan value of the policy and left only $6.37 which could be 
applied to the purchase of insurance, or continuation of the policy under any of 
the options provided in the policy. This would purchase $960 of insurance for 
only 270 days from the date of the default, under the very terms of the policy 
itself. So not only had the period elapsed from the date of death of insured, in 
which he had any right whatever, but 65 days more had elapsed up to the time of 
his death. 

The plaintiff claims in the argument that the insured was not only entitled to 
335 days, but also to three months’ “grace” period by reason of the terms of the 
policy itself. That is determined by the cash surrender value of the policy and 
participating paid-up insurance, under the provisions of the policy, which were: 
“The Cash Surrender Value shall be the reserve on the face amount of the Policy 
at date of default, omitting fractions of a dollar per thousand of insurance, and 
the reserve on any outstanding dividend additions, and any outstanding dividends, 
including dividend deposits, and less a surrender charge for the third to the ninth 
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years, inclusive, of not more than one and one-half per cent of the face of the 
Policy.” 

So the effect of this provision of the policy, giving three months’ time after 
default to surrender his policy and receive his cash surrender value, was that he 
was given merely three months in which to make the election, but the policy which 
would be issued would be representative of the cash surrender value of the policy 
at the date of default, less any indebtedness thereon. 

It seems to be logical to say that if a policyholder in this position came in the 
day after default and elected to take the cash surrender value, that he could have 
his paid-up policy run from the time of his election, which would be practically 
the day of default; and the insured who came in three months after default and 
made his election would be entitled to the same consideration, and the starting 
period of his policy could be taken out that much later. This would be a dis- 
crimination without question; a discrimination in favor of the party who failed 
to pay promptly and who waited until the last moment to pay or elect. This would 
be illogical and absurd. It would be penalizing the one who paid promptly and 
giving a premium to the one who did not. 

So on the whole case we find that the court was right in not allowing the 
double liability, and we also find that the life policy of $960, was good for the 
period of 270 days following the lapsing period, April 14, 1935, and the time should 
he computed from the date of the lapse, and should not be computed from the end 
of the period claimed as grace period, i. e., the time insured had to make election, 

We, therefore, are compelled to reverse the case and direct the lower court 
to enter judgment for the defendant. 

Reversed. 

Hamilton, C. J., and Anderson, Mitchell, Donegan, and Sager, JJ., concur 


JOHNSON v. FEDERAL LIFE INS. CO. No. 44058. 
Supreme Court of Iowa. Dec. 14, 1937. 
276 Northwestern Reporter 595. 
1. SUTCIDE. 

Where section in life policy headed “incontestability” included provision pre- 
cluding recovery in event of suicide within two years, and three years later policy 
lapsed but insured thereafter obtained reinstatement and committed suicide a few 
months after reinstatement, provision in reinstatement agreement that such policy 
should be “incontestable” after two vears from date of reinstatement did not 
preclude recovery on policy, since reinstatement revived original policy except 
with respect to incontestability, and suicide provision was not a part of incon- 
testability provision. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

2. SUICIDE. 

\n “incontestability clause” is one which by its terms puts limitation on 
contestability, taking away insurer’s rights, whereas a “suicide clause” affords 
additional contestability, adding to insurer’s rights, and is separate and distinct 
from incontestability clause. 

(For other cases, see Insurance, Dec. Dig. § 445[3].) 

3. INCONTESTABILITY. 

The reinstatement of life policy after lapse did not create new insurance: 
contract as of date of reinstatement but revived original policy subject to provisions 
for contestability contained in application for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. CONSTRUCTION. 

\n insurance policy is to be construed liberally in favor of insured and strictly 
against insurer, so as to permit recovery by insured where policy is fairly susceptible 
of such construction. 


’ 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, Marshall County; B. O. Tankersley, Judge. 

This is a suit to recover on a life insurance policy. The defense was that the 
company was not obliged to pay the face of the policy because the insured com- 
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mitted suicide. Trial to the court, which returned a verdict for plaintiff. Defendant 
appeals. Opinion states the facts. 
Affirmed. 

O. H. Allbee, of Marshalltown, for appellant. 

Boardman & Cartwright and Harry Druker, all of Marshalltown, for appellee. 

MITCHELL, Justice. 

The Federal Life Insurance Company, as its name indicates, is a life insurance 
corporation, having its principal place of business in Chicago. It issued a policy of 
insurance to Herman Gaylord Johnson on June 19, 1931, providing for a monthly 
premium of $1.59. He failed to pay the premium in December of 1934 and on that 
account his policy lapsed. On February 1, 1935, he executed an application for rein- 
statement and the policy was reinstated within a few days thereafter and cco 
in full force and effect until the date of his death, which occurred on September 5, 
1935. It was stipulated that Johnson committed suicide. The insurance company 
refused to make payment to the beneficiary, who commenced this suit to recover. 
The case was tried to the court, which entered a judgment in favor of the bene- 
ficiary. The insurance company has appealed. 

It is the contention of the appellant that the insured having committed suicide 
within two years after reinstatement of the policy it is liable only for the premiums 
actually paid and not for the prihcipal amount. The facts are stipulated. The 
policy lapsed, due to failure to pay the premium. The insured executed an applica- 
tion, prepared by the company, for reinstatement, which contained this clause: 
“T further agree that said policy, if reinstated, shall be deemed and held to be 
incontestable after it shall have been in force during my lifetime for two years 
from the date of such reinstatement, (except for the non-payment of any prem- 
1um).” 

[1] Nowhere in the application for reinstatement of his policy of insurance, 
nor anywhere in the record, does there appear any agreement, express or otherwise 
that, the suicide clause was extended for a period of two years from February 5, 
1935. The insured’s death occurred more than four vears after the date the policy 
was written and took effect. The appellant argues that because the original. policy 
contains a section headed “Incontestability,” the policy thereby defines “incontest- 
ability” as including everything found in such section. However, it is clear from 
a reading of said section that only the first paragraph thereof has anything to do 
with “incontestability” and that the rest of the section involves limitations of 
liability. 

[2] An “incontestability” clause is one which by its terms puts a limitation 
on contestability, whereas a suicide clause, because it limits liability, affords 
additional contestability. Thus the first takes away the company’s rights and the 
latter adds to the company’s rights. In the case at bar, therefore, the “incontest- 
ability” clause meant that the policy could not be contested after two years. The 
suicide clause added one ground of contest, and is therefore a contestability clause. 
In other words, an incontestability clause and a suicide clause are directly opposite 
in character; one limits defense, the other increases it. Therefore, logic compels 
the conclusion that the two clauses are separate, distinct and different from each 
other, and neither is included in the other. It should be kept in mind that in the 
policy the incontestability clause and the suicide clause are separate and distinct 
paragraphs, 

In the case of Mack vy. Connecticut General Life (C.C.A.) 12 F.(2d) 416, at 
page 418 we read: 

“The contract provision expressly excluding the assumption of the risk of 
suicide for two years is entirely distinct from the incontestable clause, is con- 
sistent with it, and the one in no way contradicts the other. There is a distinction 
hetween facts which would warrant a rescission of the contract and a risk not 
covered by the contract. The incontestable clause relates to the former. The 
suicide clause relates to the latter. Hearin v. Standard Life Insurance Co. (D.C.) 
8 F.(2d) 202. 

“A contest made within two years is not to be confused with a defense of 
death by suicide committed within two years. In the incontestable clause the 
two-year period is a period of limitation. The contest by suit or answer must 
be instituted —. two years from the issuance of the policy. Missouri State 
Life Insurance Co. v. Cranford, 161 Ark. 602, 257 S.W. 66, 31 A.L.R. 93. But in 
the suicide clause the two-year period is a period of exclusion of risk on account 
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of suicide. That clause does not undertake to limit the time within which the 
defense of suicide may be made, nor does the statute of Illinois, above quoted, 
undertake to do so.” : 

[3] If the incontestability includes a defense of suicide, then why state such 
defense at all? If the insurance company is to have a defense based on the 
suicide of the insured, that defense must be expressly stated and provided for 
if it is to exist at all. In the application for reinstatement there was a provision 
as to incontestability but it said nothing whatsoever concerning the event of 
suicide. The reinstatement of the policy did not have the effect of creating a 
new contract of insurance as of the date of reinstatement. 

In the case of Stephan v. Great Western Accident Ins, Co., 209 Iowa 576, at 
pages 578, 579, 221 N.W. 57, 58, the late Justice Morling, speaking for this court, 
said: 

“The contract of reinstatement of the policy does not, however, of itself 
change or enlarge the terms and conditions of the insurance. The policy when 
reinstated, unless changed by new agreement, express or implied, evidences the 
continued terms and conditions of the contract of insurance, The mere fact of 
reinstatement after forfeiture does not of itself work a change in the terms and 
conditions of the insurance as originally written. As we have said: 

“*Moreover, the reinstatement was not the making of a new contract, for 
no new or different terms were agreed upon. It was simply the cancellation of 
a forfeiture, whereupon the contract was restored, and recognized as binding by 
the company. Goodwin v. Provident Sav. Life Assur. Ass’n, 97 Iowa 226, 238, 
66 N.W. 157, 160, 32 L.R.A. 473, 59 Am.St.Rep. 411. 

“See, also] Lindsey v. Western Mut. Aid Soc., 84 Iowa 734, 741, 50 N.W. 
29; Business Men’s Assur. Co. v. Scott (C.C.A.) 17 F.2d 4; Cason v. Mutual L. 
Ins. Co., 67 Colo. 199, 184 P. 296, 6 A.L.R. 1395; Eicks v. Fidelity & Cas. Co., 300 
Mo. 279, 253 S.W. 1029; 32 C.J. 1144.” 

We quote from the case of Business Men’s Assurance Co. v. Scott (C.C.A.) 
17 F.2d 4, 6; Id., 275 U.S. 531, 48 S.Ct. 28, 72 L.Ed. 410; 98 A.L.R. 345, as follows: 
“The defendant contends that the reinstatement was not a restoration of the 
old policy in full force and effect, but was a new contract, and that, that contract not 
having been in force for a full year, the insurer was not precluded from setting 
up the defense of suicide. We cannot agree with this contention. The payment 
of the premium after the due date did not create a new contract of insurance, 
and had the effect simply of restoring the old contract. The only condition was 
that the company would not be liable for any accident occurring between the 
due date of the premium and the time it was paid. The insurer was in no better 
position to defend than it would have been had the suicide occurred prior to 
the failure to pay the premium and after the lapse of the first policy year.” 

In Mutual Life Ins. Co. v. Lovejoy, 203 Ala. 452, 83 So. 591, 592; 98 A.L.R. 
345, we find the court said: “The reinstatement of the policy or contract of 
insurance did not have the effect of creating a new contract of insurance, dating 
from the time of the renewal. It had the effect only of continuing in force the 
original contract of insurance, which would, under its terms, have terminated 
and become void if it had not been reinstated in the manner and within the time 
provided in the original contract. This right to renew, or to reinstate the 
original contract, after a breach of some of the conditions by the insured—that 
is, a failure to pay premiums at times named—was a part of the original contract, 
and, after it was so renewed or reinstated in accordance with the original contract 
of insurance, the original contract was binding and of force as to each party 
just as if there had never been a breach, a renewal, or reinstatement. The 
original policy then stood as if there had never been a failure to pay any of 
the premiums when due, or any cause for forfeiture of the original.” 

[4] And so in the case at bar the application revived the original policy, the 
only exception being noted that in the application the policy was contestable 
until two years thereafter. Not one word was said in that application about the 
suicide clause. The suicide clause starts running from the date of the policy, 
to wit, June 19, 1931. In terms as clear as it is possible to phrase the English 
language, the defense of suicide was limited by the insurance company to a 
period of two years, and more than two years having elapsed the company cannot 
raise that defense. It is a cardinal principle of insurance law, so often stated 
that citations are not necessary, that a policy of insurance is to be construed 
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liberally in favor of the insured and strictly against the company, and that the 
policy will be so considered as to permit a recovery by the insured where it is 
fairly susceptible of such a construction. 

It necessarily follows that the lower court was right, and judgment and 
decree is hereby affirmed. 

Hamilton, C. J., and Anderson, Kintzinger, Donegan, Richards, Stiger, and 
Sager, JJ., concur. 


PRUDENTIAL INS. CO. OF AMERICA v. SMITH. 
Court of Appeals of Kentucky. Dec. 7, 1937. 
111 Southwestern Reporter (2d) 405. 
POLICY LOAN. 


Under life policy which provided that, upon lapse thereof, the amount of any 
indebtedness should be deducted from cash surrender value in determining the sum 
available for the automatic purchase of extended term insurance, insured had no 
right after lapse of policy for nonpayment of premiums to repay indebtedness in 
order to restore full reserve for purchasing term insurance without having policy 
reinstated in accordance with its terms, since upon lapse of policy loan was repaid 
and only way to reinstate the loan was to reinstate the policy. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Circuit Court, Jefferson County; Common Pleas Branch, Fourth 
Division. 

\ction by Lillian M. Smith against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

Samuel S. Blitz and Bruce & Bullitt, all of Louisville, for appellant. 

Max Greenstein and W. A. Hubbard, both of Louisville, for appellee. 

Rees, Justice. 

The Prudential Insurance Company of America has appealed from a judgment 
for $2,000 in favor of Lillian Smith, the beneficiary of a policy of insurance on 
the life of her husband, Edward B. Smith. The appellant denied liability on the 
ground that the policy had lapsed for nonpayment of premiums. The policy, which 
was issued November 28, 1923, required payment in advance of a quarterly premium 
of $20.40 on the 20th day of February, May, August, and November of each year. 
The last quarterly premium paid by the insured was the one due February 28, 
1928, which continued the policy in force to the next premium date, May 28, 1928. 
Neither the premium due May 28, 1928, nor any subsequent premium was ever paid. 
The insured died March 20, 1932. 

_ On May 22, 1928, six days before the default in premium payment, he borrowed 
from appellant on the security of the policy the sum of $150. The cash surrender 
value of the policy at that time was approximately $201. The policy lapsed for the 
nonpayment of the May 28, 1928, premium at the end of the 31-day grace period, 
and the insured, by its terms, had the option, upon surrender of the policy, of 
receiving the full cash surrender value less any indebtedness to the company or a 
paid-up endowment policy, dated on the due date to which premiums had been paid, 
to mature at the same time as the surrendered policy. If the insured failed to 
exercise his option within 3 months after the due date to which premiums had been 
paid, the provision for nonparticipating paid-up term insurance became operative 
without any action on his part. This provision of the policy, entitled “Automatic 
Extended Insurance,” reads: “If this Policy, having lapsed or become forfeited as 
specified in the clause, “Paid-up Endowment Policy,” above, be not surrendered for 
its Cash Value or for a Paid-up Endowment Policy, the Company will put in force 
in lieu of this Policy, without any action on the part of the Insured a nonpartici- 
pating Paid-up Term Policy for the full amount insured by this Policy, exclusive 
of Disability and Accidental Death Benefits, the date of such Paid-up Term Policy 
to be the due date as specified on the first page hereof to which premiums on this 
Policy have been paid, and to continue in force for the term indicated by the 
following table, and to provide that if the Insured be living at the end of the term 
stated, the Pure Endowment specified in said table shall be paid to the Insured in 
cash; provided, however, that the Insured shall not have the right to borrow on such 
Policy, and that if there be any indebtedness to the Company on account of this 
Policy the amount of such Paid-up Term Policy shall be the Face Amount of 
Insurance under this Policy less’ the amount of such indebtedness, and the term 
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for which such Paid-up Term Policy shall run shall be changed to that term for 
which the Cash Surrender Value of this Policy herein specified, after deducting 
such indebtedness, will carry the modified amount at Single Premium Term rates, 
such term not to exceed, however, the unexpired portion of the Endowment period; 
and the amount of the Pure Endowment, if any, shall be changed to that amount 
which the remainder of the cash value of the Policy after deducting the indebted- 
ness and the single premium for such Term Insurance will purchase at Single 
Premium Pure Endowment rates. The Paid-up Term Policy will be delivered on 
the legal surrender of this Policy.” 

The reserve, after deducting the insured’s indebtedness of $150 to the com- 
pany, was sufficient to purchase nonparticipating extended insurance for a term of 
3 years and 25 days beyond ‘May 28, 1928, or until June 22, 1931. It will thus be 
seen that the extended insurance expired 9 months before the insured’s death on 
March 20, 1932. 

The appellee claims that the insured had a right, after the policy had lapsed 
for the nonpayment of premiums, to pay the loan in cash and thereby restore the 
full reserve which, if it had been available, would have extended the term insurance 
beyond the date of his death. Mrs, Smith, the beneficiary, testified that an January, 
28, 1929, she tendered to appellant the sum of $156.33, which.was the amount of the 
loan with the interest due to that date. She also testified that she tendered $44.88 at 
the same time in payment of the past-due premiums with interest thereon. It 
may be said in passing that this tender, if made, was not sufficient, since three 
quarterly premiums, amougting in all to more than $60, were then past due. The 
appellant denied that any such tenders were ever made, but in view of our con- 
clusion that the insured did not have a right to repay the loan in order to make the 
full reserve available for the purchase of a longer term of extended insurance 
without having the policy reinstated in accordance with its terms, it is unnecessary 
to consider the evidence concerning the alleged tenders. 

In the loan agreement signed by Edward B. Smith and Lillian Smith, who was 
named beneficiary in the policy, this provision appears: “That if said Policy 
shall lapse or hecome forfeited in any manner, the amount of said loan, including 
any unpaid Loan Insurance premiums, with interest accumulated and accrued 
thereon shall be deducted from any cash surrender value of the said Policy, or 
the said loan, including any unpaid Loan Insurance premiums, with interest 
accumulated and accrued thereon shall operate in accordance with the rules of 
the Company to reduce the amount ‘of any paid-up life or endowment policy, or 
the amount of any paid-up pure endowment policy, or to reduce the term of 
extended insurance or to reduce the amount and the term of extended insurance, 
as may be provided by the terms of said Policy.” 

The reinstatement provision of the policy reads: “If this Policy be lapsed for 
non-payment of premium it will be reinstated any time after the date of lapse, 
provided the Endowment period has not expired, upon written application and 
payment of arrears of premiums with interest at the rate of five per cent. per 
annum, together with the reinstatement of all indebtedness, provided such 
indebtedness be not greater than the loan value of this Policy at the time of 
application for such reinstatement, and provided evidence of the insurability of 
the Insured satisfactory to the Company be furnished.” 


It will be noted that before a lapsed policy can be reinstated, a written appli- 
cation must be filed with the company, all arrears of premiums with interest 
at the rate of 5 per cent. per annum must be paid, all indebtedness reinstated, and 
evidence of the insurability of the insured satisfactory to the company must be 
furnished. It is conceded that no written application for reinstatement was 
made, and that no evidence of the insurability of the insured was furnished. 
When the policy lapsed for nonpayment of premiums and the insured failed, 
within 3 months after May 28, 1928, to request the company to pay to him its 
cash surrender value less any indebtedness or to issue to him a paid-up endow- 
ment policy, a new policy for extended insurance was automatically put in force 
in lieu of the nena policy. The insured could abrogate that contract and put 
in force the lapsed policy only by complying with the reinstatement provision 
of the policy. 

In support of her claim that the insured had a right to pay the loan and 
restore the full reserve of the original policy and thus extend the term insurance, 
the appellee relies upon Drury’s Adm’x vy. New York Life Insurance Company, 
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115 Ky. 681, 74 S.W. 663, 61 L.R.A. 714, 103 Am.St.Rep. 351, and Yutz v. Com- 
monwealth Life Insurance Company, 264 Ky. 142, 94 S.W.2nd 326. Neither of 
these cases supports her claim. In the Drury Case, three annual premiums were 
paid, and at the end of the third year the policy had a loan value of $40, which 
entitled the insured, in the event the policy lapsed for the nonpayment of the 
fourth premium, to a paid-up policy of $150 if applied for within six months after 
lapse, or extended insurance for the full amount for the term of 4 years and 10 
months. Drury executed his promissory note, due 12 months after date, to the 
insurer for the fourth premium, The note was not paid, and Drury died about 
one month after it fell due. Neither the note nor the policy contained a pro- 
vision for reducing the term of extended insurance by deducting the debt from 
the reserve. As pointed out in Inter-Southern Life Insurance Company v. Mor- 
row, 227 Ky. 293, 12 S.W.2nd 692, it was plain in the Drury Case that the term 
“indebtedness” used in the nonforfeiture provisions of the policy was not intended 
to cover premium notes. In the Yutz Case, it was held that the execution and 
delivery of premium notes by the insured to the insurer constituted payment 
of the premiums, and that dividends earned and in the hands of the insurance 
company at the time the premium notes fell due should have been applied to the 
purchase of extended insurance. That is not this case. The loan here was not 
a premium loan, and, by specific provisions of the policy and the loan agreement, 
the appellant had the right to repay itself out of the reserve after the insured 
had voluntarily permitted his policy to lapse. In fact, it was the only method 
provided by the contract for the collection of the indebtedness by appellant. 
There was no purpose to create any personal obligation. In Board of Assessors 
v. New York Life Insurance Company, 216 U.S. 517, 30 S.Ct. 385, 386, 54 L.Ed. 
597, in denying that advances made upon policies did not constitute taxable 
“credits” of the insurance company, the court said, concerning such advances: 
“This is called a loan. It is represented by what is called a note, which contains 
a promise to pay the money. But as the plaintiff never advances more than it 
already is absolutely bound for under the policy, it has no interest in creating 
a personal liability, and therefore the contract on the face of the note goes on to 
provide that if the note is not paid when due, it shall be extinguished auto- 
matically by the counter credit for what we have called the reserve value of the 
policy. In short, the claim of the policy holder on the one side and of the com- 
pany on the other are brought into an account current by the very fact that 
creates the latter. The so-called liability of the policy holder never exists as a 
personal liability, it never is a debt, but is merely a deduction in account from 
the sum that the plaintiffs ultimately must pay. In settling that account, interest 
will be computed on the item for the reason that we have mentioned; but the 
item never could be sued for, any more than any other single item of a mutual 
account that always shows a balance against the would-be plaintiff. In form it 
subsists as an item until the settlement, because interest must be charged on it. 
In substance it is extinct from the beginning, because, as was said by the judge 
below, it is a payment, not a loan.” 

See, also, Williams v. Union Central Life Insurance Company, 291 U.S. 170, 
54 S.Ct. 348, 78 L.Ed. 711, 92 A.L.R. 693. 

When the policy lapsed, the provision for a nonparticipating paid-up term 
policy became automatically operative. Both that provision and the loan agree- 
ment expressly stated that the indebtedness to the company on account of the 
policy should be deducted from the cash surrender value and that the term of 
extended insurance should be reduced correspondingly. The new policy super- 
seded the lapsed policy, which terminated through default of the May 28, 1928, 
premium. The loan had been satisfied, and the only way in which it could be 
reinstated was to reinstate the policy on the security of which the loan was made, 
and this could only be done by complying with the provisions of the reinstate- 
ment clause. The insured secured the full benefit of the cash surrender value 
of his policy, and it terminated in accordance with the plain terms of the con- 
tract. The precise question presented here was decided adversely to the appel- 
lee’s contention in Kimball v. New York Life Insurance Company, 98 Vt. 192, 126 A. 
553, 557, where the court said; “The policy provides that the insured could borrow 
on the ‘sole security’ of the insurance contract, and the loan agreement shows on 
its face that it was made ‘pursuant to the provisions of the policy,’ and that the 
loan was made and obtained ‘in consideration’ of the pledge of the policy ‘as sole 
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security’ for the payment of the loan, with the right, in case the policy terminated 
for nonpayment of premiums, to liquidate the loan ‘in the manner provided in 
the policy,’ namely in the manner already indicated. The only provision for 
repayment of the loan, after the policy had lapsed for nonpayment of premiums, 
appears in that part of the reinstatement clause of the policy above quoted, which 
gave the insured the right, upon reinstatement, to pay or continue the loan at 
his opinion. Hence he could not exercise the right of repayment of the loan 
after such default except in connection with reinstatement of the policy. The 
right he then had was not of repayment without reinstatement, but of reinstate- 
ment with the right to pay if reinstatement was effected. And having failed to 
get reinstated through his own fault, his right of repayment was gone. This 
result does not penalize the insured, or subject him to any hardship; he got 
what he contracted and paid for, in the precise manner in which he agreed to 
accept it.” 

To the same effect is Rick v. John Hancock Mutual Life Insurance Com- 
pany, 230 Mo.App. 1084, 93 S.W.2d 1126. 

We conclude that the trial court erred in overruling appellant’s motion for 
a peremptory instruction, and the judgment is accordingly reversed, with direc- 
tions to grant appellant a new trial and for further proceedings consistent 
herewith. 


SPURLOCK v. SPURLOCK. 
Court of Appeals of Kentucky. Dec. 10, 1937. 
111 Southwestern Reporter (2d) 443. 
2. CHANGE OF BENEFICIARY. 

Evidence that insured made statements that he had given his insurance to wife, 
and was going to change it into wife’s name as soon as insured returned home, did 
not constitute a change of beneficiary of insured’s policies so as to entitle wife to 
proceeds thereof as against beneficiary named in policy, but expressed a mere 
unexecuted intention so to do. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. CHANGE OF BENEFICIARY. 

A beneficiary of policy can be changed by substantial compliance with pro- 
visions of policy as to such change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. CHANGE OF BENEFICIARY. 

A mere unexecuted intention to change beneficiaries of a life policy, not fol- 
lowed by a substantial carrying out of the intent, does not suffice to work a change 
in beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, Morgan County. 

Action by Esther Spurlock against Mariah Spurlock. Judgment for defendant, 
and plaintiff appeals. 

Affirmed. 

Nickell & Nickell and W. (M. Gardner, all of West Liberty, for appellant. y 

Floyd Arnett and Henry C. Rose, both of West Liberty, and H. H. Ramey, ot 
Salyersville, for appellee. 

Stites, Justice. 

At the time of his death, on January 1, 1935, Gardner J. Spurlock was carrying 
two policies of insurance on his life. One of these policies named appellee, Mariah 
Spurlock, mother of the insured, as the sole beneficiary, and the other named both the 
insured’s father and mother. Both policies reserved the right in the insured to 
change the beneficiary, but it is not contended that any steps were taken to effectuate 
a formal change of beneficiary in accordance with the policy provisions. 

After the policies were issued, the insured, on October 28, 1932, married appel- 
lant, Esther Spurlock, who was then 19 years of age. Insured was then 29 years 
of age. On the Saturday before Christmas day, in 1934, appellant and her husband, 
the insured, went to the home of appellant’s mother at Hazel Green, Ky., to spend 
the Christmas holidays. On Christmas day insured sprained his ankle and that night 
was suffering with it and complained that his leg and his arm were getting numb, 
and he expressed a feeling he was going to have a stroke. On the following day he 
was feeling better and drove to Campton with a man named John Stout. On the 
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second day after Christmas, insured continued to complain of feeling bad, and appel- 
lant then drove him back to their home in ‘West Liberty. He continued to grow 
worse, and died on the first of January, 1935. The two policies of insurance referred 
to above were paid by the insurance companies to the mother and father of 
insured as the beneficiaries designated in the contracts of insurance. Thereafter, 
this action was filed by appellant against the mother and father of the insured, 
claiming: “That a short time prior to his death and while she was his wife, the 
said Gardner J. Spurlock gave to this plaintiff and assigned to her said two policies 
of insurance above mentioned and made her the beneficiary of each of said policies 
at the time of his death.” 

The action against the father was dismissed without prejudice before the trial. 

At the trial of the case, appellant’s mother testified that at the time when 
insured first suspected that he was suffering from a stroke he said to appellant in 
her presence: “Esther, I am afraid that I have got a stroke. My insurance, you 
know, I have give it to you and it’s yours. I want to have it changed just the very 
minute I get back home.” 

Appellant’s younger brother also testified that he was present and heard the 
conversation, and he quotes the insured as saying: “Honey, you know that I have 
given you the insurance and it’s yours and as soon as we get back to West Libetty 
I'll have it changed to your name.” 

Another witness testified that insured told him on Christmas day, 1934, in sub- 
stance, that he had given his insurance to his wife and was going to have it changed 
when he got home. A fourth witness, who was not present, but whose testimony 
was admitted through the medium of an affidavit for a continuance, was the John 
Stout mentioned above as the person who accompanied the insured on the trip to 
Campton and back the day after Christmas. In the affidavit for a continuance, 
which was permitted to be read to the jury as the testimony of the absent witness, 
it was stated that the insured told John Stout: “That he had given his life insur- 
ance to his wife, Esther Spurlock, and that he was holding this life insurance for 
her and that she was protected if anything happened to him.” 

The foregoing is substantially all of the testimony presented on the material 
issue. The trial court gave the jury a peremptory instruction to find for the 
defendant at the close of the plaintiff’s testimony. This appeal followed. 

[1] Although the policy may prescribe a certain mode for changing a benefi- 
ciary thereof, it has been held in many cases where the formalities for making a 
change have not been completed that equity would treat that as done which ought 
to be done, and, as between adverse claimants, will regard a change of beneficiary 
as effected if the insured has done all in his power to eftect the change in conformity 
with the requirements of the contract. Inter-Southern Life Insurance Company 
v. Cochran, 259 Ky. 677, 83 S.W.2d 11; Farley v. First National Bank, 250 Ky. 150, 
61 S.W.2d 1059; Hoskins v. Hoskins, 231 Ky. 5, 20 S.W.2d 1029; Twyman v. 
Twyman, 201 Ky. 102, 255 S.W. 1031: Vaughan’s Adm’r v. Modern Brotherhood 
of America, 149 Ky. 587, 149 S.W. 937; Couch, Cyclopedia of Insurance Law, Vol. 
2, § 324; Cooley’s Briefs on Insurance (2d Ed.) volume 7, p. 6448. 


{2, 3] The most that can be said of the testimony introduced for the appellant 
is that it shows an unexecuted intention on the part of the insured to make a 
change in the beneficiary of his policies. With the exception of the one witness, 
whose testimony was admitted through the affidavit for a continuance, each of the 
witnesses for appellant affirms that the insured stated that he intended to have the 
change made when he got home. Obviously, the insured knew that he was required 
to do more than merely express an intention. Even though a substantial compli- 
ance with the provisions of the policy is all that is required under the Kentucky 
rule, the insured in this case took no steps whatever to comply with the terms of 
the policy in making a change. 

[4] It is argued that the statements of the insured show an intent on his part 
to make himself trustee for his wife, and thereby to obviate delivery of the policies 
to her, or rather to constitute a constructive delivery of the policies. Thompson’s 
Ex’x v. Thompson, 190 Ky. 3, 226 S.W. 350. In the first place, something more 
than a mere physical delivery of the policies. was here necessary, and, in the second 
place, the proof fails to show an intention on the part of the insured to constitute 
himself as trustee, conceding arguendo that the unmatured policies might be deemed 
a proper subject of a trust. 
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[5] The mere unexecuted intention, not followed by a substantial carrying out 
of the intent, is not sufficient. That is all that we have here. 
Judgment affirmed. 


MOUTON v. FIRST NAT. LIFE INS. CO. No. 1771. 
Court of Appeal of Louisiana. First Circuit. Dec. 9, 1937. 
177 Southern Reporter 431. 
2. SERVICE OF PROCESS. 

That both plaintiff and insured were domiciled in city of Lafayette, so that 
venue of action against domestic insurance corporation on life policy was in city 
court of such city, did not authorize service of citation on local manager or agent 
of such corporation (Code Prac. art. 165, par. 10, as amended by Act No. 156 of 
1934). 

(For other cases, see Insurance, Dec. Dig. § 626.) 

3. SERVICE OF PROCESS. 

The service of process on a domestic insurance corporation should be made 
on the officer designated in its acts of incorporation to receive service (Act No. 
105 of 1898, § 1, par. 3, and section 2 as amended by Act No. 266 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 626.) 

4. SERVICE OF PROCESS. 

Under statute which provided that service of citation on domestic insurance 
corporation should be made on officer designated in its charter, service of citation, 
in action on a life policy, on a local manager who was not one of those designated 
in such charter as a proper officer for service, was invalid, and judgment rendered 
in such action was void (Act No. 105 of 1898, § 1, par. 3, and section 2 as amended 
by Act No. 266 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 626.) 

Appeal from First City Court of Lafayette; A. Wilmot Dalferes, Judge. 

Action by Mrs. Marie Ida Mouton against the First National Life Insurance 
Company. Default judgment for plaintiff, and defendant appeals. 

Annulled and reversed, and remanded. 

Normann & Bethea and H. M. Rouchell, all of New Orleans, and Dan Debaillon, 
of Lafayette, for appellant. 

Welton P. Mouton, of Lafayette, for appellee. 

Dore, Judge. 

Plaintiff sued the defendant insurance company for $292, interest and cost, on 
a policy on the life of her deceased son. The citation was addressed to the defend- 
ant insutance company, through its local manager, C. E. Gahn, at Lafayette, La., 
and the citation was served on this manager on April 13, 1937. A judgment was 
rendered in favor of plaintiff and against the insurance company by default for 
the amount claimed on April 24, 1937, following. 


On April 27th, the defendant filed a motion asking that the judgment be set 
aside and annulled for the reason that the judgment was rendered without proper 
citation and without a proper delay for answer; and, in the alternative, defendant 
asked for a new trial on specified grounds. Counsel for defendant abandoned 
the motion in so far as it sought to annul the judgment for want of proper citation, 
and in support of the motion for a new trial, offered in evidence a copy of the 
charter of the defendant insurance company, showing its domicile to be in the 
city of New Orleans and designating the officer for service of process as the 
president, and in his absence or inability to act, upon one of the vice presidents, or 
the secretary in the order named. The motion for a new trial was overruled, and 
defendant has taken a suspensive and devolutive appeal from the judgment ren- 
dered against it by default. 


[1] Counsel for plaintiff contends that inasmuch as the defendant waived that 
part of its motion seeking the nullity of the judgment, the only matter now up for 
consideration is the refusal to grant a new trial. But this position is not correct 
for the reason that defendant has appealed from the judgment rendered against it 
by default, and not from the order refusing a new trial. The defendant has the 
right to bring up on appeal the validity of the judgment against it by default, and 
in case it is shown that the judgment was rendered on a defective or void citation, 
the appellate court can annul the judgment and remand the case. See Item Co. v. 
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St. Tammany Hotel et al. (La.App.) 175 So. 421; Kelly v. Kelleher, 186 La. 51, 
171 So. 569. 

[2] Under article 165 of the Code of Practice (paragraph 10), as amended by 
Act No. 156 of 1934, page 521, the plaintiff had a right to bring the suit in the city 
court of Lafayette, as both she and the deceased insured were domiciled in that 
city. While the venue of the suit was in said city court, yet that fact would not 
authorize the service of citation on the local manager or agent. There is quite a 
difference in fixing the venue of the suit at the domicile of the deceased insured or 
his beneficiary, and in changing the requirement for service of citation on the 
proper officers of the insurance corporation. The question therefore arises as to 
who is the proper person on whom to serve process so as to bind the defendant? 

The defendant is a domestic insurance corporation. It is not, therefore, con- 
trolled by Act No. 250 of 1928, as that act applies to corporations formed under it 
or that might have been formed under it. Section 1, par. 1. But under section 2 
of the act, an insurance company cannot be formed under the act. It therefore 
follows that section 37 of that act, which provides for service of process on 
domestic corporations coming under the act, can have no effect on the service of 
process on a domestic insurance corporation. 

Then when we go to Act No. 179 of 1918, the service of process act, we find 
that paragraph 5 of section 1 of that act provides the method of service on a 
domesti¢ corporation. But this paragraph of section 1 of that act was specifically 
repealed by section 74 of the corporation act, No. 250 of 1928. It is true that the 
Supreme Court in the case of Buckley v. S. Abraham Co. Inc., 172 La. 845, 135 So. 
606, annulled a judgment by default against defendant corporation because the 
citation had not been served in accordance with section 1, subdivision 5, of said 
Act No. 179 of 1918. That case was decided in May 1931, at which time this 
paragraph had been repealed by section 74 of Act No. 250 of 1928, yet however 
the suit was filed and the citation and service was made long before the repealing 
law went into effect. 

|3] Under these circumstances, service of process on a domestic insurance 
corporation should be made on the officer designated in its acts of incorporation 
to receive service as provided for in Act No. 105 of 1898, § 1, par. 3, and section 2 
as amended by Act No. 266 of 1916. 

The charter of the defendant company designates such officer, and it is shown 
that the president of the corporation is T. B. Martin. The citation shows that it 
was served on the local manager at Lafayette, La., who is not the designated and 
proper officer for service. 

[4] It follows, therefore, that the citation issued and served in this case is 
illegal and invalid, and that the judgment therein obtained is null and void and 
must be set aside and the case remanded. 

It is, for these reasons, ordered that the judgment appealed from be annulled 
and reversed, and that this case be remanded to the court below and be. proceeded 
with in accordance with law, the defendant being allowed fifteen days from the 
time this decree becomes final to make such pleas or appearances as it may deem 
best: the plaintiff to pay the costs of this appeal, all other costs to await the final 
disposition of the case. 


a 
SHARPER v. SECURITY MUT. BEN. ASS’N. No. 5529. 


Court of Appeal of Louisiana. Second Circuit. Dec. 3, 1937. 
177 Southern Reporter 461. 


1. MEDICAL EXAMINATION. 


Where no medical examination was required as a condition precedent to 
issuance of insurance certificate, and insurer’s agent who knew insured personally 
made inquiry concerning insured’s health and satisfied himself that the physical 
tisk was a safe one before granting application, insurer could not avoid liability 
on ground that insured had falsely represented that she was in sound health, as 
agent’s knowledge with respect to insured’s physical condition was imputed to 
aaeer (Act No. 97 of 1908, as amended by Act No. 195 of 1932; Act No. 144 of 

36). 


(For other cases, see Insurance, Dec. Dig. § 389[9].) 
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2. AGE. 

Evidence held to authorize recovery on life policy on ground that insured 
had not misstated her age in application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. BURDEN OF PROOF. 

Insurer which sought to avoid liability on life policy on ground that insured 
had misstated her age in application had burden of so proving. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. KNOWLEDGE OF AGENT. 

Where insurer’s agent knew insured personally and saw her sign application 
for insurance and wrote her answers to questions therein, a strong inference 
arose that agent accepted as correct the age given by her at the time, as respects 
avoidance of liability on life policy for alleged misstatement of age in application. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; D. I. Gar- 
rett, Judge. 

Action by James Sharper against the Security Mutual Benefit Association. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

W. T. Holloway, of Jonesboro, for appellant. 

Jos. S. Guerriero, of Monroe, for appellee. 

TALIAFERRO, Judge. . 

Plaintiff brings this suit as sole beneficiary under the provisions of a certi- 
ficate of insurance issued to his greataunt, Clara Holmes, on September 25, 1935, 
for $1,000 by the defendant, Security Mutual Benefit Association, a Colorado cor- 
poration. 

The suit is resisted on the ground that the certificate of insurance is null and 
void and without effect because: (1) The insured, in her written application for 
the insurance willfully and falsely misstated her age in that she declared same to be 
48 years, whereas she was in fact then 70 or 75 years old; and (2) that she stated 
in said application that she was then in sound health, which answer, it is alleged, 
was untrue because at the time she was suffering from chronic myocarditis. 

It is further averred by defendant that, had these misstatements of fact not 
been made, the application would not have been acted on favorably and the cer- 
tificate sued on issued. 

Plaintiff prevailed in the lower court, and defendant has appealed. 

[1] No attempt was made to support with proof the charge that the insured 
was afflicted with any form of myocarditis when she applied for the insurance in 
question. The coroner’s certificate discloses that he diagnosed the cause of her 
death (which was on June 26, 1936), as being chronic myocarditis, but this does 
not necessarily imply that this disease was present when the insurance was applied 
for. There is another legal barrier to this defense. No medical examination of the 
insured was had or required as a condition precedent to the issuance of the cer- 
tificate of insurance. Defendant's agent personally knew the insured and personally 
handled her application. He made inquiry among her friends and neighbors con- 
cerning the condition of her health and satisfied himself that the physical risk was 
a safe one. His knowledge in this respect is imputed to his principal, the insurer 
This knowledge, it is presumed, he comniunicated to his principal. He had ample 
opportunity to have discovered the existence of any organic disease afflicting her. 
The law pertinent to such a state of facts is clear. It says: “and it shall also be 
presumed that the corporation has waived its rights to claim a forfeiture of the 
policy based on the ground that the assured did not make true and full answers in 
the application as to the health, habits or occupations whenever it shall appear that 
the agent of the corporation knew, or might have ascertained with reasonable 
diligence, the true condition of the applicant’s health, or the real facts as to his 
habits or occupation, knowledge of the agent of the corporation in writing the 
application or of the collector of the corporation in collecting the premiums from 
the assured, shall be imputed as notice to the corporation, as to the health, habits 
or occupation of the assured.” Act No. 97 of 1908,'as amended by Act No. 195 of 
1932. See, also, Act No. 144 of 1936, on the same subject matter. 

2, 3] The insured declared in her application that she was born on September 
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15, 1887. If this date be correct, she was then 48 years and 10 days old. Under the 
unambiguous provisions of the policy, if the age of the insured ‘is misstated as 
greatly as is contended by defendant, surely the validity of the contract of insur- 
ance may be successfully assailed for this cause. The*question is purely one of 
fact. As is almost invariably true with colored people, there is no written record 
of Clara Holmes’ birth. It is generally understood among her near relatives that 
she was born in May or June, 1887, and we think the preponderance of the testi- 
mony sustains this family tradition. All the witnesses who gave testimony touching 
this issue are of the colored race. Some say she was over 60 years old when she 
died, while others are quite certain that she was not then over 49 years of age. 
This latter number were in as good a position to know the deceased’s age, perhaps 
better, than were those who gave testimony to the contrary. No good purpose would 
be promoted in analyzing the testimony of these several witnesses. The lower court 
was in a much better position to correctly weigh and apply it than are we. Surely 
no manifest error appears in the trial judge’s resolution of these facts. Defendant 
carried the burden of proving this special defense and failed to discharge it. 

[4] In view of the fact that defendant’s solicitor knew the insured personally 
and saw her sign the application for the insurance and wrote her answers to ques- 
tions therein, a strong inference arises that he accepted as correct the age given 
hy her at the time and incorporated in the application by him. Certainly to him her 
physical appearance did not indicate that she had passed three score and ten years, 
The difference in physical appearance hetween a negro woman 48 years old and one 
70 or 75 would be apparent to any one possessed of even fair vision; and, if the 
insured then had the appearance of being much older than 48, surely the solicitor 
would not have recommended to his company that the physical risk was acceptable. 

The judgment appealed from is affirmed with costs. 


MATTHEWS v. GRAND GROVE OF LOUISIANA, U. A. O. D. No. 16683. 
Court of Appeal of Louisiana. Orleans. Dec. 13, 1937. 
177 Southern Reporter 597. 
1. BENEFICIARY. 

Whether an illegitimate child of member of fraternal order was a relative by 
blood within meaning of statute designating individuals eligible to receive fraternal 
henefit insurance depended upon statutes defining status of adulterous bastards (Act 
No. 115 of 1906, § 6, as amended by Act No. 256 of 1912, § 6: Act No. 256 of 1912: 
Civ.Code, art. 238). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

2, RESTRICTION. 

The statute designating persons eligible to receive fraternal benefit insurance 
should be regarded as a restrictive one, — otherwise insured might designate as 
heneficiary any one he saw fit (Act No. 115 of 1906, § 6, as amended by Act No. 
256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

3. RELATION. 

The phrase “relative by blood to the fourth degree” as used in statute designat- 
ing persons eligible to receive fraternal benefit insurance limits designation of bene- 
ficiaries to persons related to member by blood and not by marriage (Act No. 115 
of 1906, § 6, as amended by Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

4. ILLEGITIMACY. 

\s respects right of illegitimate child to fraternal benefit insurance as a “‘rela- 
tive by blood to the fourth degree,” statute reserving to a bastard right to demand 
support from parent did not afford him right to claim membership in family (Act 
No. 115 of 1906, § 6, as amended by Act No. 256 of 1912, § 6; Civ.Code, arts. 
241, 920). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

5. RELATION 

An illegitimate negro minor child named as beneficiary in mortuary certificate 
issued to her Caucasian father who belonged to fraternal order was not entitled to 
proceeds of certificate on ground that she was a “relative by blood to the fourth 
degree” within statute authorizing payment to such a relative (Act No. 115 of 1906, 
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§ 6, as amended by Act No. 256 of 1912, § 6; Civ.Code, art. 238; Act No. 256 of 
1912). 

(For other cases, see Insurance, Dec. Dig. § 770.) 
6. RELATION. 

‘Under statute authorizing payment of mortuary benefit fund to a wife, relatives 
by blood to the fourth degree, certain enumerated relatives by affinity, or to a 
person or persons dependent upon member of fraternal order, member had right 
to name as beneficiary any person dependent upon him, regardless of whether he 
was related to member by blood or marriage (Act No. 115 of 1906, § 6, as amended 
by Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

7. DEPENDENT. 

Where illegitimate negro minor child of Caucasian member of fraternal order 
was dependent upon him, fact that member designated her as his “daughter” in 
mortuary benefit certificate did not preclude her from recovering proceeds of cer- 
tificate as a “dependent” under statute (Act No. 115 of 1906, § 6, as amended by 
Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 773.) 

8. DESCRIPTION. 

Where life policy is made payable to beneficiary designated by name, additional 
descriptive words such as “wife” or “daughter” may be disregarded as surplusage 
and proceeds paid to named beneficiary, regardless of whether she is insured’s 
wife or daughter. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

9. PUBLIC POLICY. 

The recovery of proceeds of mortuary benefit fund certificate by illegitimate 
negro minor child named as beneficiary by her Caucasian father to whom certificate 
was issued was not precluded by public policy of state. 

(For other cases, see Insurance, Dec. Dig. § 769.) 

10. DEPENDENT. 

Evidence that illegitimate negro minor child, named by her Caucasian father 
as beneficiary in mortuary certificate issued to him, was living with, and was being 
supported by, father at time of his death, justified recovery by her of proceeds ot 
certificate as a “dependent” under statute (Act No. 115 of 1906, § 6, as amended 
by Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr., 
Judge. 

Proceedings by Mrs. Adele Matthews, curatrix of Mrs. Mary Haydel, against 
the Grand Grove of Louisiana, United Ancient Order of Druids. From an adverse 
judgment, plaintiff appeals. 

Affirmed. ; 

A. J. Woodville, and J. L. Warren Woodville, both of New Orleans, for 
appellant Mrs. Adele Matthews. 

Paul B. Habans, of New Orleans (Warren O. Coleman, of New Orleans, of 
counsel), for Rozine Haydel. 


Quintero & Ritter, of New Orleans, for intervener and appellant Ernest A. 
Haydel. 


Arthur J. Peters, of New Orleans, amicus curiz. 


ROUSSEAU v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Worcester. Dec. 28, 1937. 
11 Northeastern Reporter (2d) 921. 
ACCIDENTAL MEANS. 


Where insured and others stole automobile, automobile left road in course of 
escape and pursuit because of its high speed, and insured was killed, his death 
was not sustained by “accidental means” so as to authorize recovery of additional 
death benefits under life policies, notwithstanding that insured succumbed to liquor 
between time of theft and his death (G.L.[Ter.Ed.] c. 266, § 28; c. 274, § 1). 


(For other cases, see Insurance, Dec. Dig. § 515.) 
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Appeal from Appellate Division of First District Court of Northern Worcester, 
Western District; Livinstone, Judge. 

Action of contract by Joseph Rousseau against the Metropolitian Life Insurance’ 
Company, to recover the additional death benefits provided in two policies insuring 
the life of Raymond Rousseau, where death resulted “solely through external, 
violent and accidental means.” From an order for judgement for defendant, follow- 
ing findings for plaintiff aggregating the sum of $567.50, plaintiff appeals. 

Affirmed. 

Eugene O. Turcotte, of Gardener, for appellant. 

L. E. Stockwell, of Worcester, for appellee. 

Qua, Justice. 

This is an action to recover the additional death benefits provided in two 
life insurance policies when death results “solely through external, violent and 
accidental means.” 

Findings of the trial judge establish that the insured and two other young men, 
after an evening of drinking together, stole an automobile; that the insured drove 
it to his own home, where he stopped to get some money; that thereafter another 
of the young men drove the party westerly from Gardener as fast as the automobile 
would go. The insured fell into a drunken stupor. About five miles east of 
Greenfield police officers attempted to stop the automobile and then pursued it. 
About a mile and a half west of Greenfield the automobile left the road because of 
its high speed, and the insured was killed. 

In our opinion a construction of the policy which would extend the benefits 
for accidental death to include a case where the death results from the felonious 
stealing of.an automobile, G.L.(Ter.Ed.) c. 266, § 28; c. 274, § 1, and occurs while 
the crime in which the insured joined is still being committed (Commonwealth v. 
Rand, 7 Mete. 475, 476, 41 Am.Dec. 455) and in the course of escape and pursuit 
from the scene of the original taking, even though the insured himself has suc- 
cumbed to liquor since that taking, would be contrary to public policy and incon- 
sistent with the principle illustrated with full discussion of authority in the recent 
case of DeMello v. John Hancock Mutual Life Ins. Co., 281 Mass. 190, 183 N.E. 
255. This case does not require further definition of that principle. See, also, 
Metropolitan Life Ins. Co. v. Goodwin, 166 Va. 119, 184 S.E. 208. 


There is nothing to the contrary in Der Minasian v. Ztna Life Ins. Co. ( Mass.) 
3 N.E.2d 17. 


It is unnecessary to discuss the requests for rulings in detail. 
Order for judgment for the defendant affirmed. 


ABBOTT v. METROPOLITAN LIFE INS. CO. No. 103. 
Supreme Court of Michigan. Dec. 14, 1937. 
276 Northwestern Reporter 506. 


2. SUICIDE. 

In action on life policies for accidental death which insurer defended on 
ground of suicide, where disinterested eyew itnesses testified on direct examination 
that insured deliberately placed himself in front of an approaching train, the 
testimony of such witnesses on cross-examination that they would not swear that 
insured did not stumble was insufficient to warrant an inference that insured 
stumbled or might have stumbled. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

3. SUTCIDE. 

Uncontroverted testimony of eyewitnesses that insured deliberately placed his 
body upon railroad track in front of approaching train while intoxicated, held to 
require denial of accidental death cool ts under life policy on ground that death 


was suicidal, notwithstanding testimony that insured was happy and contented and 
an adherent of religious faith which condemned suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Appeal from Circuit Court, Wayne County; James E. Chenot, Judge. 

Suit by Arthur J. Abbott, as administrator of the estate of Andrew Colaszewski, 
deceased, against the Metropolitan Life Insurance Company. From a judgment 


notwithstanding the verdict, in the amount admitted to be due by defendant, plain- 
tiff appeals. 
Affirmed. 
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Argued before the Entire Bench. 

Louis Starfield Cohane, and Regene Freund Cohane, both of Detroit, for 
appellant. 

Bulkley, Ledyard, Dickinson & Wright, of Detroit (R. William Rogers, of 
Detroit, of counsel), for appellee. 


NorTH, Justice. a ; 
This is a suit by an administrator to reccver money claimed to be due on three 


insurance policies carried by plaintiff’s decedent. On trial by jury plaintiff had a 
verdict for $2,428.59. Defendant admits liability in the amount of $1,450.50, 
Following verdict on defendant’s motion for judgment non obstante veredicto, the 
trial court entered a judgment in the amount admitted by defendant. Plaintiff 
has appealed. a 

So far as the question involved on this appeal is concerned, these three policies 
contain the same provision, and we will hereinafter consider them as one policy, 
The death of the insured occurred March 17, 1935. Under the terms of his insur- 
ance a larger sum was payable if he met with an accidental death. This is the 
phase of the insurance which is substantially uniform in each of the three policies 
and which gives rise to plaintiff’s claim of a larger amount than that admitted by 
defendant. It is plaintiff’s claim that the insured met with.an accidental death; 
but defendant asserts that his death was suicidal, in which event the insurer is nou 
liable for the additional amount claimed. The policy contains a provision that “no 
accidental death benefit will be paid if the death of the insured is the result of 
self-destruction, whether sane or insane.” The issue submitted to the jury was 
whether the insured’s death was accidental or suicidal. Appellant contends that 
under the testimony taken at the trial a question of fact was presented on this 
issue and that the trial judge committed error in setting aside the verdict rendered 
in plaintiff's favor and in ordering judgment for the lesser amount admitted by 
defendant. The following pertinent facts appear in the record: 

Setween 3 and 4 o'clock on Sunday afternoon, March 17, 1935, the insured, 
then 52 years of age, was struck by the locomotive of a (Michigan Central freight 
train near the Bonzano street crossing in Ecorse. His badly mangled body was 
found under the rear end of the train composed of 22 cars. The undisputed 
testimony discloses that on the afternoon in question the insured was more or less 
intoxicated. At Bonzano street there are six or seven parallel lines of railroad 
tracks extending in a northerly and southerly direction and crossing the street 
substantially at right angles. Plaintiff's decedent was seen while walking in a 
southerly direction for some considerable distance along the east side of the most 
easterly track, which is a passing track of the Michigan Central Railroad. Th« 
next track to the west is its main line. The ballast of the passing track was com- 
posed of cinders, that of the main track crushed stone. When plaintiff’s decedent 
reached a point four or five hundred feet south of Bonzano street, he turned to 
the west and went across the passing track, over the intervening space of 10 or 15 
feet, where he stepped in hetween the rails of the main line. Just at this time the 
freight train was approaching from the south at about 30 miles per hour. The 
engineer, who was called as a witness by defendant, saw plaintiff’s decedent when 
on the easterly edge of the right of way and at that time the train was five or six 
hundred feet from decedent. The engineer testified that the deceased remained at 
or near the easterly line of the right of way while the train was approaching, but 
that thereupon he walked over to the main track immediately in front of the 
approaching train, that he put his hands to the ground and lay down between the 
rails with his head toward the locomotive, and, after deceased lay down, he pulled 
his coat collar up around his head and placed his head on his arm as though i 
were a pillow; that at the time plaintiff stepped upon the main line the train was 
approximately 150 feet from him, the whislte of the locomotive was then blowing 
for the Bonzano crossing, and the witness did not see deceased trip or stumble. 
On cross-examination the engineer testified : 

“Q. You said you could not tell whether he made any motions with his hands or 
feet in an attempt to get up, because you could not see him that well? A. I could 
not see any motion. 

“Q. You could not have seen it at that distance, it happened too fast? A. | 
would not say it happened too fast, but I did not see any. 

“Q. You would not say that he did not? A. I would not say that he did not 
or did, 
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“Q. Because you did not notice? A. Because I did not notice, no. * * * 

“(. I say, when this man went down in between those rails there, you could not 
tell whether he stubbed his toe against that rail and fell down, could you? A. 
I could not see his feet, I did not see what he was doing with his feet. * * * 

“Q. All you saw was that he bent over and his hand touched the ground and 


then his body lay down in between the rails? A. That is all I seen. 
“Q. Whether he tripped and fell there or not, you could not say and you 


don't know? A. I could not swear to that. * * * 

“Q. On the side track here there were ties across the track itself? A. Oh, 
yes, they have ties under all of them. 
“ “Q. Nothing else in between the tracks as you walk along? A. Yes, pretty 


rough. . - bs he 
“Q. It is easy for a man under those conditions to stumble, is it not? A. 


Well, of course, a fellow can stumble if you don’t lift your feet up, anybody is 


liable to stumble. 
“Q. You say the minute after he lay down or fell down, whichever it was, 
then it was over in a flash, the train struck him, and that was all there was to it? 


A. Yes.” : 
The only other eyewitness, who was also produced as a witness by the defend- 


ant, was a Mr. Thomas Roberts, whose observation was made from a window in 
his house about 400 feet from the point of accident. His testimony on direct 
examination does not differ materially from that of the engineer. On cross- 
examination he testified: 

“Q. Were you watching this man or were you watching his feet? A. Well, 
I was looking at the man. * * * 

“Q. As he walked in between the rails there, as he walked along there, his feet 
naturally were below the level of the rails, weren't they? A. Well, I suppose 
they was. 

“Q. Now you don’t know whether or not he stumbled and hit one of those 
rails as he walked along there, do you? A. Well, I could not say that he did not 
or that he did. * * * All I can say is what I seen.” 

In his redirect examination the following appears: “Q. When the deceased went 
down between the rails, did he go down rapidly or slowly? A. Well, I think I 
have made that very definite. He laid down. He did not fall at all. He laid 
down.” 

Appellant, claiming that it tended to disprove suicide, offered rebuttal testimony 
that deceased was a happy, contented man; that he had some money, but not how 
much; that he loved his children and at times bought them clothing; that he never 
threatened suicide; that he was of the Catholic faith, which holds that committing 
suicide is a mortal sin and prevents burial in consecrated ground. In this connec- 
tion it may be noted that there is also testimony that plaintiff was divorced from 
his wife approximately ten years prior to his death; that none of his five children 
lived with him, but instead he lived alone. In an attempt to lessen the probative 
force of the testimony of the witness Roberts, appellant also offered rebuttal 
testimony that, prior to his testifying in court as to decedent having lain down 
in front of the approaching train, the witness had said decedent jumped in front 
of the train, and further that the witness was reluctant to state what he knew about 
the case to those who were investigating in behalf of the plaintiff. 

\s bearing upon appellant’s theory of his right to have the verdict of a jury 
on the record presented, we quote the following from his brief: 

‘We concede it to be the law that if the testimony of the sole eyewitnesses to 
the accident produced by the defendant in this case to prove suicide was certain, 
positive, credible, uncontradicted and unmitigated, either by interest in the case, 
evasiveness, partiality, the surrounding circumstances, or their cross-examination, 
then it would have been the court’s duty to grant defendant’s judgment non 
obstante veredicto. 

“Is there any testimony in this case, therefore, which casts doubt upon the 
testimony of the witnesses, Markey and Roberts, as given in their direct-examination 
so as to make the question of weight to be given their evidence a matter for the 
determination of the jury?” 

[1] It should be borne in mind that, notwithstanding the holding of courts that 
there is a presumption against death having been the result of suicide, still as soon 
as testimony, especially of eyewitnesses to the death, is presented from which the 
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fair inference may be drawn that the death was in fact suicidal, the presumption to 
the contrary vanishes and is no longer for consideration in the case. Thereafter 
- controverted issues must be determined from the testimony presented. Shiovitz 

New York Life Ins. Co., 281 Mich. 382, 275 N.W. 181. It is not always easy 
: determine whether testimony of various facts and circumstances only indirectly 
and more or less remotely connected with the real issue, even in the aggregate, 
will justify a court holding that there is an issue for the jury to pass upon, notwith- 
standing the direct and positive testimony of eyewitnesses establishing a fact 
directly contrary to the inference sought to be drawn from the opposing circum- 
stantial evidence. It is probably quite impossible to formulate a hard and fast uni- 
form rule; but instead to some extent decision in each case must turn on the 
facts and circumstances of that case. 

[2, 3] In the instant case there is the testimony of two disinterested witnesses 
who had a detailed view of the actual happening of the death of the insured. The 
only conclusion which can be drawn from the testimony of these eyewitnesses is 
that the insured deliberately placed his body upon the railroad track in front of a 
closely approaching train. There was no direct, substantive testimony produced in 
this case from which the fair inference can be drawn that the insured stumbled and 
accidentally fell in front of the train. Neither of the eyewitnesses testified to hav- 
ing seen anything in the conduct of the insured which would tend to establish 
plaintiff’s claim that the insured stumbled. It cannot be said that the statement 
of each of the eyewitnesses that he would not swear that the insured did not 
stumble is an admission that he did stumble or he might have stumbled and fallen 
before the approaching train. Instead, the only fair inference to be drawn from 
this testimony is that the insured did not stumble because neither of these two 
eyewitnesses who were observing him saw any action on his part which would 
justify such a conclusion. Nor do we think that plaintiff’s rebuttal testimony as 
to the insured being a happy and contented man, one having some regard for his 
children, and a member of a particular religious faith, tends to weaken or impeach 
the testimony of the eyewitnesses. Instead, if it is of any probative force, it 
tends only to ressurrect the presumption against suicide; but that presumption 
ceased to exist in this case when direct testimony to the contrary was produced, 
and thereafter it was of no force and effect nor was the testimony of facts and 
circumstances from which such a presumption naturally arises sufficient to over- 
come the direct, unimpeached, and credible testimony of eyewitnesses. Metro- 
politan Life Ins. Co. v. Smith (C.C.A.) 65 F.(2d) 967. We quote briefly from 
adjudicated cases which are so similar in facts as to be quite persuasive : 


“The deceased was struck by the engine of a train going west through Gulfport, 
about 9 o’clock in the morning, at a place, not on a street or public highway, but 
between two streets, which the railraad track crossed. Uncontradicted testimony 
of eyewitnesses was to the following effect: The deceased was in the vicinity of the 
place where she was killed some time before the train came. Before the train was in 
sight she was sitting on the side of the roadbed. When the train was approaching, 
and when it was about half a mile from where the deceased was struck, the railroad 
track between those points being straight, the engineeer, who was on the right side 
of the engine, saw the deceased walking, in the direction the train was going, in a 
pathway on the right-hand side of the track, where she was in no danger from a 
passing train. She continued to walk in that pathway until the train got pretty close 
to her. Then she turned around, looked at the train, waiting there in the pathway 
until the train came closer, then went on the track, stood between the rails facing 
the train, and then knelt or squatted down on the track in front of the rapidly 
approaching train. * * * It is not fairly open to dispute that the uncontroverted 
evidence that deceased’s death was voluntary was of such conclusive character as to 
warrant the setting aside of a verdict in favor of the plaintiffs.” Connally v. 


Louisville & N..R. Co. (C.C.A.) 4 F.(2d) 539, 


“In cases where the question is presented of whether death resulted from 
accident or suicide, courts as well as juries are reluctant to reach the conclusion of 
suicide. Sometimes they shut their eyes to the facts and resort to presumptions 
to avoid such an untoward result. In this case, however, not only are all the facts 
in evidence, but those facts are of such character as to afford a sufficient evidentiary 
basis for a finding as to the insured’s intention’ with respect to the acts which 
culminated in his injury and death. For that reason the aid and comfort so fre- 
quently sought from the presumption against suicide must be foregone. Notwith- 
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standing that the presumption may not be invoked, in passing upon the evidence it 
should be kept in mind that the instinct of self-preservation is deeply implanted in 
all living things and that such instinct is an ever active principle of life; nor, on the 
other hand, should it be forgotten that men do frequently voluntarily destroy them- 
selves. With all these things in mind, and assuming further that there was no 
apparent motive for suicide, we have searched the record in vain for a single fact 
or circumstance from which the inference may be legitimately drawn that the 
insured’s fall from the car was involuntary—unintentional. On the contrary, many 
of them point all but irresistibly to the conclusion that the fall was his voluntary 
act. It has been suggested that many things might have happened, unknown to 
the witness or unobserved by him, which would have put an entirely different aspect 
upon the occurrences which he did see. Or that the insured may have been thrown 
from the car by hidden forces whose operations were not discernible to the witness. 
All of which may be true. But an affirmative finding that the insured came to his 
death by accidental means must find support, if at all, in the evidence in the case, 
and not in speculation or conjecture.” Landau v. Pacific Mut. Life Insurance Co., 
305 Mo. 542, 267 S.W. 370, 375. 

In the instant case the uncontradicted, direct, positive, credible, and unimpeached 
testimony of the eyewitnesses fully justified the trial judge in entering judgment 
non obstante veredicto for defendant in the amount named. The judgment is 
affirmed, with costs to appellee. 

Fead, C. J., and Wiest, Butzel, Bushnell, Sharpe, Potter, and Chandler, JJ., 
concur. 


RICKERT v. TRAVELERS INS. CO. OF HARTFORD, CONN. 
No. 59, June Term, 1937. 
Supreme Court of Michigan. Dec. 15, 1937. 
276 Northwestern Reporter 546. 
CONSULTATION. 

In action on life policy, whether insured’s failure to reveal in application for 
insurance that he had consulted a physician for indigestion constituted a material 
misrepresentation which would void the policy was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Kent County; William B. Brown, Judge. 

Action by James A. Rickert against the Travelers Insurance Company of 
Hartford, Conn. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded for new trial. 

Argued before the Entire Bench. 

McCobb & Heaney, of Grand Rapids, for appellant. 

Knappen, Uhl, Bryant & Snow, of Grand Rapids, for appellee. 

BusHNELL, Justice. 

This is an appeal from a directed verdict in favor of defendant company. The 
trial court determined, as a question of law, that the failure of the insured to inform 
the insurer that he visited a physician on July 11, 1934, when he was treated for 
indigestion, was a fraud upon the company. 

La Doyte Clemans applied for $3,000 of life insurance on February 11, 1936, in 
favor of his partner, and was physically examined hy Dr. Stiefel of Battle Creek 
on the same day. His application contained, among others, the following questions 
and answers: 

“Have you within the past ten years received medical advice or attention? Yes. 
Surgical advice or attention? Yes, anal fissure cauterized. * * * 

“What physician did you consult? Dr. Winslow. 

“When? Three years ago, 1932. ; 

“For what? Anal fissure. 

“Duration of illness? 2-3 days. 

“Present health? Good. 

“Name and residence of usual medical attendant, or family physician? Dr. 
Winslow. * * * 

“Have you ever modified or restricted your diet? No.” 

Clemans, then about 38 years old, dropped dead on the street July 22, 1936, and 
the death certificate, filed by the coroner, gave the principal cause of his death as 
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“coronary thrombosis (acute dilation), died suddenly on the street.” No laboratory 
tests were made and no autopsy was performed. 

Dr. Stiefel’s examination of Clemans did not disclose any heart trouble; his 
weight was normal and his blood pressure was 120—85. The doctor considered 
“applicant an excellent risk.” Dr. Winslow was called as a witness by defendant 
and testified that Clemans first called at his office in 1932 complaining of indigestion 
after a heavy meal, and that he was ‘treated for biliary stasis (inhibited flow of 
bile). He was given a nonhydrochloric acid solution, nux vomica, some antidis- 
peptic liver tablets and a bland diet was outlined. According to the doctor’s records, 
he next saw the deceased on July 11, 1934, and the witness read the following from 
his memoranda made after that visit: “The patient states ‘Last night eight to ten 
P. M. had acute distress about the heart. Think it was indigestion. It was a first 
attack, felt like the heart was contracting hard. Put finger in throat, vomited, and 
felt much better. Felt under par today. Ate but little.’” 

An examination was made by the doctor disclosing “temperature 99.4, pulse 
96, heart normal, blood preasure 119 over 90.” The doctor again prescribed nux 
vomica, hydrochloric acid, and a tonic tablet. On this same day the doctor treated 
his patient for a small anal fissure, removed some external piles, and rendered 
postoperative treatment several times afterwards. The witness was questioned 
regarding his examination of Clemans’ heart condition on this occasion, and said 
that it was normal. 


Dr. Brotherhood, who had practiced medicine for about the same time as Dr. 
Winslow, some 20 years, testified that the treatment administered in 1932 and in 
1934 was proper in view of the symptoms arid examination, and that the natural 
result of indigestion is pains in the stomach and about the heart. This witness was 
not permitted to answer certain hypothetical questions purported to have been based 
upon the previous testimony shown in the record and, although error is assigned 
upon the exclusion of the answers, the matter is not raised in appellant’s state- 
ments of questions involved, nor argued except by indirection in the briefs. 

The principal question before us is whether plaintiff is precluded from recover- 
ing on the insurance policy by reason of the concealment of a material fact by the 
insured amounting to false representation on his part. 

It would seem reasonable to suppose that although Clemans thought he had a 
heart attack in 1934, that he was entitled to rely upon the diagnosis of reputable 
physician to whom he made a complete disclosure of his symptoms, and that after 
the doctor said that his heart was normal, a true statement was made to the insurer 
by Clemans when he gave both the date of 1932 as the first visit, and three years 
ago as the second visit, although it was more correctly, two years ago. The insur- 
ance company had every oppurtunity to investigate its risk, and there was no con- 
cealment by Clemans of a material fact known to him. 

The dates given by Clemans were not warranties under the statutes: 


“All statements made by the insured, shall, in the absence of fraud, be deemed 
representations and not warranties,” 3 Comp.Laws, § 12427; and: “The falsity of 
any statement in the application for any policy covered by this chapter shall not bar 
the right to recovery thereunder unless such false statement was made with actual 
intent to deceive or unless it materially affected either the acceptance of the risk 
or the hazard assumed by the insurer.” Section 1244, supra. 

Taking plaintiff’s testimony as true, and viewing it in its most favorable light 
as we must do on his appeal from a directed verdict, we must hold in consideration 
of that evidence, and the reasonable inferences and deductions that may be drawn 
therefrom, that plaintiff was entitled, on the question of fact thus raised, to a verdict 
at the hands of a jury. Sheathelm v. Consumers Power Co., 280 Mich. 106, 273 
N.W. 410. 

Defendant relies, among other authorities, on Bellestri-Fontana v. New York 
Life Ins. Co., 234 Mich. 424, 208 N.W. 427: Mutual Life Ins. Co. v. Geleynse, 
241 Mich. 659, 217 N.W. 790, 56 A.L.R. 702; Metropolitan Life Ins. Co. v. Carter, 
252 Mich. 432, 233 N.W. 370, and New York Life Ins. Co. v. Bahadurian, 252 
Mich. 491, 233 N.W. 390. 


These cases are distinguishable as follows: In the Bellestri Case, the insured 
consulted a physician a few months before the date of his application, had an X-ray 
taken of his stomach, and yet he represented that “he had never suffered from any 
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ailment or disease of the stomach or intestines, and had not, within five years, 
consulted with or been treated by a physician.” 

The Geleynse Case permitted the cancellation of a policy because of conceal- 
ment by the assured of some 15 treatments for stomach trouble within two months 
before the date of the application, and stating that his last medical attention was 
some 10 years previously. : 

The Carter Case was another cancellation action based upon the concealment 
of treatment for tuberculosis during a prison incarceration; the insured having 
been paroled from custody about five weeks before he applied for his policy of insur- 
ance. He had been in prison for four years and spent some weeks in a tuberculosis 
hospital, and yet he stated that he had not been treated by a physician, etc., within 
five years. 

The facts are not stated in the Bahadurian opinion, but it, like the Carter and 
Geleynse Cases, properly followed the rule of the Bellestri Case by affirming can- 
cellation where the applicant falsely denied having consulted a physician within 
five years. 

The distinction between these cases and the one before us is that Clemans did 
not conceal a material fact. He stated exactly what had occured in his physical 
history, and was under no legal obligation to substitute his idea of his indigestion 
symptoms for the considered diagnosis of his physician, Dr. Winslow. 

The error made in date, viz., three years instead of two, did not and could not, 
under the circumstances of the case, assume the dignity of a warranty. 

Under our holdings in Plumb v. Penn Mutual Life Ins. Co., 108 Mich. 94, 65 
N.W. 611, Blumenthal v. Berkshire Life Ins. Co., 134 Mich. 216, 96 N.W. 17, 104 
Am.St.Rep. 604, and others cited in Continental Casualty Co. v. Winsor, 258 Mich. 
118, 124. 241 N.W. 826, it is not the duty of an insured in applying for insurance to 
advise the company in answer to a question concerning his consultation with physi- 
cians of every time he had consulted a physician for a temporary indisposition, but 
only of the times of consultations relative to a serious ailment. 

The court was in error in directing a verdict for the defendant. The judg- 
ment entered by the circuit court is vacated, and the cause is remanded for a new 
trial, with costs to appellant. 

Sharpe and Chandler, JJ., concurred with Bushnell, J. 

Potter, Justice (concurring). 

There is a clear-cut question of fact presented by the record herein which 
required the submission of the issue to the jury, and the trial court was in error in 
directing a verdict for defendant. 

Dr. Clemans, the insured, was a normal, active man, engaged in the practice of 
dentistry in Battle Creek. During the four vears preceding his death, he had not 
been away from his office, on account of ill health or inability to work, for a single 
dav. It is shown that on two occasions he complained of indigestion, and con- 
sulted a physician who prescribed therefor. On both occasions, examination by 
the physician consulted showed his heart was normal. There was nothing to 
apprize him of heart disease: but, on the contrary, examination disclosed a normal 
heart condition and he was advised hy the physician consulted his difficulty was 
indigestion, and that was prescribed for. The examining physician of the insurance 
company, on examination and upon inquiry, could find no heart trouble and con- 
sidered the applicant for insurance an excellent risk. 

Tt is said deceased died July 22, 1936, of coronary thrombosis which medical 
dictionaries define as “the formation of a clot in a branch of the coronary arteries 
which supply blood to the heart muscle, resulting in obstruction of the artery and 
infarction of the area of the heart supplied by the occluded vessel: called also 
coronary occlusion and cardiac infarction.” Dorland’s American Illustrated Medical 
Dictionary (17th Ed.) p. 1404. 

There was medical testimony indicating indigestion was not ordinarily a disease, 
but a complaint. 

Deceased was apparently a strong, active, young man engaged in the practice 
of his profession, working 9 or 10 hours a day and more, regarded by the examining 
physician of the insurance company as “an excellent risk,” but who, on two 
occasions, had consulted a physician who found on examination his heart was 
normal, but that he had indigestion, which apparently was temporary. 

- seems to me, under the circumstances, there was sufficient to take the case 
to the jury. 
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Under the law, the statements made by the insured in his application for insur- 
ance are, in the absence of fraud, to be deemed representations and not warran- 
ties. 3 Comp.Laws 1929, § 12427. 

The mere fact the insured in his application did not disclose he had consulted 
a physician for indigestion does not, it seems to me, bar his right to recover as a 
matter of law. It may raise a question of fact. 3 Comp.Laws 1929, § 12444. | 
cannot find from the evidence the failure to disclose his consultation of Dr. 
Winslow was with an intent to deceive. If he had disclosed fully all the facts 
which he learned from his consultation with Dr. ‘Winslow, it would not have: 
affected either the acceptance of the risk or the hazard by the insurance company. 
If the insurance company had had all of the information Dr. Winslow possessed 
in relation to insured, it undoubtedly would have accepted the risk. While the 
insured consulted a physician, there is nothing to indicate he suffered from any 
such sickness as interfered with his usual and ordinary avocation, or when he 
consulted a physician for the indigestion complained of that he was suffering 
from an illness which in any way would have affected the probability of the 
acceptance of his risk by the insurance company. Pacific Mut. Life Ins. Co. v. 
Cunningham (D.C.) 54 F.(2d) 927; Northwestern Mutual Life Ins. Co. v. Wiggins 
(C.C.A.) 15 F.(2d) 646. 

Judgment of the trial court should be reversed, with costs, and the case sub- 
mitted to a jury under an appropriate charge. 

Butzel, Justice (concurring). 

There were misstatements in the application for insurance. If the insurer shows 
that the insured sought medical aid contrary to representations in the application, 
then the burden is on the beneficiary to show the illness was not serious. Bullock 
v. Mutual Life Insurance Co., 166 Mich. 240, 131 N.W. 574. In the application, 
dated February 1, 1936, in answer to the question as to when insured consulted Dr. 
Winslow, he stated “three years ago,” with the date 1932” written over the quoted 
words in the same blank space. The natural inference from the answer would be 
that he only visited the doctor on account of one illness about three years prior to 
the application. It does not mean that he informed the company that 1932 was the 
occasion of his first visit, and three years prior to the application a second one. 
That this is not the case is shown by the succeeding answers in which he stated he 
saw the doctor for “anal fissure,” and that the durations of the visits was “2-3 days.” 
Insured’s misstatements were shown by Dr. Winslow, who testified he attended 
insured in May, 1932, for duodenal trouble, and that again he treated him in July, 
1934, which was about 17 months prior to the date of the application. At that time 
the doctor, according to his record, found that insured had a slight temperature and 
heart normal, but also that “the pulse heat rapid when getting on feet from 
reclining position, not sitting but reclining position.” This might signify heart 
trouble. When the insured consulted the doctor, he stated that he had suffered from 
acute distress about the heart for two hours the previous evening, but thought it 
was indigestion. He died of heart disease two years later. The duration of the 
doctor’s treatment was not limited to “2-3 days,” as stated in the application. When 
the doctor’s memory was refreshed by the reading from a deposition previously 
given by him and in which he stated that he had attended insured “twelve to 
fifteen times, might he twenty,” he testified that his answer in the deposition was 
correct. The doctor treated insured for stomach and rectal troubles; the latter 
consisting of removal of external hemorrhoids and a very simply operation for 
anal fissure. The doctor testified that the rectal trouble might have required three 
or four treatments or possibly ten or five. The doctor further testified that at the 
time of the trouble he was not able to say whether he suspected heart trouble, 
although he had insured’s statement of a sharp seizure of pain about the heart. 

If the illness for which the doctor was consulted was not serious, the failure to 
disclose such attendance is not such a material misrepresentation as to void the 
policy. Brown v. Metropolitan Life Ins. Co., 65 Mich. 306, 32 N.W. 610, 8 Am.St. 
Rep. 894; Pudritzky v. Knights of Honor, 76 Mich. 428, 43 N.W. 373; Blumenthal 
v. Berkshire Life Ins. Co., 134 Mich. 216, 96 N.W. 17, 104 Am.St.Rep. 604. When 
there is testimony that the illness not disclosed by the application and for which 
medical aid was sought, was serious, the question of the seriousness becomes one 
for the jury. Hann v. National Union, 97 Mich. 513, 56 N.W. 834, 37 Am.St.Rep. 
365; Rhode v. Metropolitan Life Ins. Co., 132 Mich. 503, 93 N.W. 1076. The cases 
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relied upon by defendant are distinguishable, as set forth in Justice Bushnell’s 
opinion. ; ; 

There are important questions of fact presented, and, for that reason, there 
should be a new trial. 

Fead, North, and Wiest, JJ., concurred with Butzel, J. 


NORDBY v. CENTRAL LIFE INS. CO. OF ILLINOIS. No. 31477. 
Supreme Court of Minnesota. Dec. 10, 1937. 
276 Northwestern Reporter 278. 
2. LAPSE. 

In action on life policy, evidence sustained finding that acceptance and retention 
of dividend deposit certificates by insured estopped insured and beneficiary from 
claiming that sum represented by certificates should have been used by insurer to 
prevent policy from lapsing for nonpayment of premium. 


(For other cases, see Insurance, Dec. Dig. § 370.) 


Syllabus by the Court. 

1. The record contains no objection or exception to the dismissal of the jury 
and the trial of the issues to the court, hence the error assigned that plaintiff was 
deprived of a jury trial may not be considered. 

2. The acceptance and retention of dividend deposit certificates by the imsured 
was found by the court to estop the insured and the beneficiary from claiming that 
the sum represented by such certificates should have been used by the insurer to 
prevent the life insurance policy from lapsing for nonpayment of the premium. 
The finding must be sustained upon this record, 

Appeal from District Court, Hennepin County; Mathias Baldwin, Judge. 

Action by Julian Nordby against the Central Life Insurance Company of 
Illinois. From an adverse judgment, the plaintiff appeals. 

Judgment affirmed. 

Geo. A. Lewis, of Minneapolis, for appellant. 

R. H. Fryberger, of ‘Minneapolis, for respondent. 

Hort, Justice. 

Plaintiff appeals from an adverse judgment. The trial was to the court, upon 
whose findings the judgment appealed from was entered. Plaintiff moved in the 
alternative for amended findings or a new trial; but no case or bill of exceptions 
was ever settled. This appeal therefore resolves itself into questions of law as to 
the construction of the terms of a life insurance policy upon which the action is 
brought, which, together with the application therefor, are inserted in extenso 
in the pleadings and findings. 

On the facts found the following are deemed sufficient for an understanding of 
the questions presented for decision: On August 28, 1923, defendant, in considera- 
tion of an annual premium of $69.75, issued its policy insuring the life of plain- 
tiffs husband for her benefit in the sum of $3,000. The insured died December 17, 
1933. The premium payable August 28, 1933, was not paid. The policy by its 
terms expired on August 28, following its issue, unless the annual premium for 
another year was then, or within the ‘grace period, paid. It also contained a 
provision that at the end of the first policy year the company would determine or 
apportion to the policy the annual dividend which the insured has the option to 
receive, either (1) in cash, or (2) to apply upon the payment of premium, or (3) 
to the purchase of additional paid up insurance, or (4) to be left with defendant 
to accumulate as a credit of the policy with 3% per cent. interest per annum 
payable at maturity of policy, but withdrawable at any time. If the insured did 
not elect, within three months after mailing of notice of the allocation of the 
dividend, to declare a choice of one of the four dispositions to be made thereof, it 
shall be paid to the legal policyholder in cash. The court found that as of August 
28, of each year, beginning with the year 1924, and ending with August 28, 1932, 
defendant apportioned the dividend earned each preceding policy year to this 
policy and, by mail, requested the insured to designate the disposition thereof; that 
the insured failed and neglected within three months after receipt of such notice 
to notify defendant what disposition should be made of such dividend, except that 
the dividend apportioned to this policy on August 28, 1929, the insured requested 
paid in cash, and the same, amounting to $13.71, was remitted to him on September 
25, 1929, and also the dividend apportioned to this policy as of August 28, 1925, in 
the sum of $9.15, which, at the request of insured, was applied upon the payment 
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of the premium due August 28, 1925. As to each of the other annual dividends 
apportioned to this policy, defendant, when receiving no direction for its disposition 
from the insured, sent him by mail a certificate of deposit, dated and signed by 
defendant’s president and secretary, stating that the dividend due on the date named 
in a specific amount upon the policy, giving its number, had been deposited with 
defendant, payable to the order of self in current funds on return of the certificate 
properly endorsed “with interest at the rate of 3% per cent per annum if left six 
months and for all full months thereafter.” In the application for the policy the 
insured could have designated the disposition of the annual dividend. He did not 
do so. With the exceptions stated, the insured received the dividend certificates and 
placed them in an envelope with the policy and kept these with the deed to his house 
and other documents deemed valuable in a writing desk in the home, always 
accessible to the insured and plaintiff. The court found that the insured knew the 
value and use of these dividend certificates. The insured was indebted to defendant 
to the full extent of the surrender value of the policy from and after July 28, 1932, 
which was unpaid at his death. In September, 1933, and within the grace period, 
the insured wrote defendant advising 6f his inability to pay the premium, and asking 
whether or not the insurance would be kept in force. Defendant, within the grace 
period, answered that the policy would lapse, but advised him that, as another 
policy year had passed, the policy would have a value in addition to the $303 
he had borrowed thereon, and that defendant would be willing to loan him an addi- 
tional amount up to the loan value of the policy, but, in order to do that, it was 
necessary for him to pay $51. The insured did not accept the offer, did not pay 
anything, and made no further request or inquiry; and so defendant applied the 
cash surrender value of the policy in payment of the loan. After the insured’s 
death, plaintiff requested defendant to pay the dividend certificates mentioned and 
these, with interest, amounting to $96.53, were paid to her; but later she tendered 
back the money so received, under the claim that the policy was in effect when 
the insured died. The seventeenth finding is deemed decisive of the appeal, and is, 
in substance, that, the insured having failed within three months after being notified 
to select what disposition should be made of the annual dividends, the defendant 
elected to issue the negotiable certificates of deposit evidencing the dividends, which 
the insured could keep, or would have the right to apply towards the payment of 
his premiums, or use as cash, and that, by reason of the practice as between the 
parties covering a number of years, they had elected to thus dispose of the dividends, 
and such certificates of deposit were accepted and retained by the insured in lieu 
of cash; that they were negotiable, and hence the insured and plaintiff would be 
estopped from claiming that the delivery of the certificates was other than payment 
by defendant of cash for the respective dividends; that the right was in the insured 
to negotiate the certificate of deposit into the hands of third parties, hence it can- 
not be held that defendant had cash in its possession to apply to premiums due 
from time to time. The court also found that the insured was an educated business 
man of experience. 


{1] Since there is neither -a bill of exceptions nor settled case, the error 
assigned upon the court’s action in dismissing the jury and trying the case as a court 
case if of no avail. The record shows no objection or exception by plaintiff to a 
trial by the court. 


[2] For like reason the only assignment of error to be considered, on the 
merits of the appeal, is whether the conclusions of law, pursuant to which the 
judgment was entered, are based upon and justified by the facts found. We regard 
the facts conceded by the pleadings and found by the court so nearly like those 
involved in Elton v. Northwestern Nat. Life Insurance Co., 192 Minn. 116, 255 N.W. 
857, that like conclusions of law, adverse to plaintiff, rightly follow here. There, as 
here, the policy lapsed, unless the insurance company could and should have applied, 
in that case, the cash accumulation, in the fourth option above referred to, and 
in the instant case, the certificates of deposit, representing the accumulations, 
under the same option 4, or the cash that might be sent the insured when no direction 
was given. The only difference is that in the Elton Case the insured in his appli- 
cation for the policy elected to place the annual dividends in the fourth option, 
and in the case at bar the parties by the certificates of deposit placed the dividends 
in the same option in a slightly different form. The finding of estoppel above 
referred to cannot be disturbed, because there is no settled case. Had these divi- 
dends been placed to the credit of the policy under the fourth option, by direction ot 
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the insured, or because of his failure to elect, there could have been no application 
thereof to the payment of premiums in the absence of the direction of the policy- 
holder, according to the Elton Case. 

Plaintiff contends that the certificates of deposits, at least, those which had 
been outstanding for some time, had lost their negotiability within the purview of 
the uniform negotiable instruments law. This does not appear of any importance, 
for they were assignable. The insured could at any time have passed good title 
to any of them, and the transferee would have the undoubted right to recover the 
face value of defendant. Suppose defendant had assumed to apply these cer- 
tificates to the payment of the premium due August 28, 1933, without the insured’s 
direction, and he thereafter had concluded to sue defendant to recover on the 
certificates in his possession, could defendant have successfully defended or offset 
the amount paid on the premium? We think not. 

Plaintiff asserts that, “in absence of any stipulation in the policy, or directions 
to the contrary by the insured, as to the application of dividends which have been 
declared, it is the duty of the insurance company to apply such dividends, or any 
other funds due the insured to the payment of interest on loans made on the 
policy or on premiums due thereon, when by so doing a forfeiture of all rights and 
benefits under the policy will be prevented.” And in support are cited: Equitable 
Life Assur. Soc. Co. v. Roberts, 226 Ala. 8, 145 So. 157; Chayer v. Metropolitan 
Life Ins. Co., 272 Mich. 652, 262 N.'W. 430; Ruderman v. Massachusetts Acc. Co., 
120 N.J.Eq. 251, 184 A. 520; Manufacturers’ Trust Co. v. Equitable Life Assur. Co., 
244 App.Div. 357, 279 N.Y.S. 457; Allen v. Register Life Ins. Co., 38 Ohio App. 562, 
176 N.E. 588; American Ins. Co. v. Hopkins (Tex.Civ.App.) 89 S.W.(2d) 293. 
The Alabama case does not aid plaintiff, for the facts there show a request by the 
insured to apply dividends in payment of premiums, revoking a previous request, not 
acted upon, to apply the same upon a loan on the policy. The Michigan and New 
Jersey cases are not at all like the facts in the instant case. The one from New 
York cites with approval Elton v. Northwestern Nat. Life Ins. Co., supra, and is 
therefore in defendant’s favor. In the Ohio case there was a clear intention of 
the insured that the check he sent (retained by the company) was to be used as a 
premium payment, and, since the insured could pay premiums quarterly or semi- 
annually as well as annually, the court held the check retained was sufficient to 
pay the quarterly premium, keeping the policy in force for a period within which 
the insured died. In the Texas case the insured, a farmer, had a tornado policy 
and a fire insurance policy. He had paid part of the premiums in cash when the 
policies were delivered November 12, 1932, and had given two notes for the balance, 
one becoming due in August, 1933, and the other in June, 1934. A windstorm on 
May 14, 1933, destroyed the insured property. causing a loss of $112.53, which had 
not been paid when his premium note for $38.88 came due August 1, 1933. On 
September 5, 1933, fire completely destroyed the buildings left by the storm. The 
court there held the company should have applied the amount due the insured for 
the storm loss upon the notes given in partial payment of the premiums. In 
addition to the cases cited and discussed in the Elton Case, we cite First Nat. Bank 
of Wichita Falls v. State Life Ins. Co. of Indiana (C.C.A.) 80 F.(2d) 499, which 
approves the reasoning of the Elton Case. It is to be noted that defendant has not 
forfeited the policy or any rights thereunder. It is always optional with the insured 
to cease paying the annual premium. He is under no obligation whatever to pay 
the same. There was an obligation on defendant to pay to the policyholder the 
annual dividends apportioned to this policy, and it could not use such dividends to 
pay the premium of August 28, 1933, without the insured authorizing or directing 
that to be done. 

Judgment affirmed. 


CHAVARIES v. NATIONAL LIFE & ACCIDENT INS. CO. OF 
TENNESSEE. No. 24183. 
St. Louis Court of Appeals. Missouri. Dec. 7, 1937. 
110 Southwestern Reporter (2d) 790. 
6. PENALTY. 
An insurer should not be subjected to the statutory penalty for vexatious 


refusal to pay unless the facts attending the insurer’s denial of liability are such 
a to fairly warrant the inference that its refusal-was willful and without reason- 
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able cause as the facts would have impressed themselves upon a reasonable person 
before the trial, although affirmative proof thereof is not required. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. PENALTY. 

Determination of case against insurer is not alone sufficient to justfy infliction 
of statutory penalty for vexatious refusal to pay, but test is whether insurer made 
its defense in good faith, or whether it had good reason to know that it could not 
reasonably expect a verdict. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

9. PENALTY. 

Where insured died of tubercular enteritis, but insurer defended on ground 
that insured had been suffering at time of issuance of policy from duodenal ulcer 
without showing that such ulcer had contributed to the insured’s death, court 
properly submitted the question of vexatious refusal to pay to the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; John W. Joynt, Judge. 

“Not to be published in State Reports.” 

Action by Pauline Chavaries against the National Life & Accident Insurance 
Company of Tennessee. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

B, E. Hamilton, of St. Louis, for appellant, 

Harvey V. Tucker, of St. Louis, for respondent. 

BENNICK, Commissioner. 

This is an action upon a policy of life insurance which was issued by defendant 
on March 18, 1929, insuring the life of one Stanton Pierce in the sum of $246 
— action is by plaintiff, the sister of the insured and the beneficiary named in the 
policy. 

Issue was joined upon the question of whether defendant was relieved from 
liability by reason of a breach of the sound health provision of the policy, which 
provided, in substance, that no obligation was assumed by the company unless, 
upon the date of the policy, the insured was alive and in sound health. 

Tried to a jury, a verdict was returned in favor of plaintiff, and against defend- 
ant, in the aggregate amount of $496.20, made up of items of $246 as the face 
amount of the policy; $86.10 as interest; $24.60 as damages; and $139.50 as an 
attorney’s fee. The latter two items were of course assessed by the jury by way 
of statutory penalty for vexatious refusal to pay. Judgment was rendered con- 
formably with the verdict, and defendant’s appeal to this court has followed in 
the usual course. 

The insured died on June 13, 1929, exactly two months and twenty-five days 
after the issuance of his policy, from what the certificate of death disclosed was 
tubercular enteritis, with pulmonary tuberculosis as a. secondary or contributing 
cause. By tubercular enteritis is meant an inflammatory or diseased condition of 
the intestines resulting from tubercular infection. The certificate of death 
had been prepared by Dr. William H. Mansifee, the physician last in attendance 
on the insured. Both in the certificate of death and in the last attending physician’s 
statement to defendant as a part of the proof of death, Dr. Mansifee gave the 
duration of the tubercular enteritis as two months and twelve days, and of the 
pulmonary tuberculosis as one month and twenty days. This is, of course, of 
importance as evidentiary of the fact that at the time of the issuance of the policy 
the insured was not yet afflicted with either of the diseases which ultimately caused 
or contributed to cause his death. 

Plaintiff's evidence was that following the issuance of the policy in March, the 
insured first became ill in April, and that a Dr. Stafford was called in to treat him 
about April 24th. Dr. Stafford was shortly discharged from the case and Dr. 
Mansifee called in on April 29th, and from that time on the insured continued under 
Dr. Mansifee’s care until his death on June 13th. 

Two lay witnesses gave testimony for plaintiff which tended to support her con- 
tention that the insured had been in sound health at the time of the issuance of the 
policy. 

The policy had contained a waiver by the insured of the right of himself or any 
other person interested in the policy, in the event of an action in court thereon, to 
claim the benefit of the privilege attending the relationship of physician and patient. 
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Availing itself of this waiver, defendant called Dr. Stafford, who testified that 
he was first called in to treat the insured on March 22, 1929, which was only four 
days after the issuance of the policy. It will be recalled that plaintiff had testified 
that Dr. Stafford was not called in until April 24th. 

According to Dr. Stafford’s testimony, he found the insured suffering from pain 
in the abdomen, diarrhea, and vomiting, and was told by the insured that he had 
been suffering for several days with this complaint. Dr. Stafford’s diagnosis at the 
time was ulcer of the stomach and intestines, and he testified that the condition 
he found could have ended in enteritis. Later he said that he “found the enteritis 
there,” but had admittedly made no test for tuberculosis, and did not know that the 
insured had died from tubercular enteritis. He stated, further, that from his 
examination of the insured he had arrived at the conclusion that on March 18, 1929, 
the date of the issuance of the policy, the insured was not in sound health. 

For its first point defendant assigns error to the court’s action in having 
refused to permit it to show by Dr. Stafford that the insured had told him at the 
time of his examination of the insured that there had been X-ray pictures taken 
some six months previously which had revealed the presence of a duodenal ulcer. 

{1, 2] As against the objection of plaintiff’s counsel that such evidence was 
hearsay, defendant’s counsel insisted to the court that it was admissible as a part of 
the history of the case. Such was the issue upon which the court was called upon 
to rule, and its ruling was undoubtedly proper in the light of the theory upon which 
the matter was presented to it. A physician may testify to statements made by the 
patient relating to present existing conditions or symptoms, but he may not repeat 
the history of the case which was given by the patient during the examination. 
Corbett v. Terminal R. R. Ass’n of St. Louis, 336 Mo. 972, 82 S.W.(2d) 97; Freese 
y. St. Louis Public Service Co. (Mo.App.) 58 S.W.(2d) 758. It is clear, therefore, 
that the evidence in question was not admissible as a mere exception to the hearsay 
rule. 

[3] But defendant now argues that it was properly admissible as an admission 
against the insured’s interest, in that, by disclosing that the condition found by Dr. 
Stafford had long antedated the policy, it tended to establish the fact that the 
insured was not in sound health at the time of the issuance of the policy. 

It is true that there are circumstances where the admissions and declarations of 
the insured himself are admissible in evidence against the beneficiary in an action 
by the latter on the policy, as where, although the insurance has been made 
payable to a beneficiary, the insured has reserved the right to change the beneficiary, 
in which event the interest of the beneficiary is only contingent, and not vested, 
until the death of the insured occurs. Tuite v. Supreme Forest Woodmen Circle, 
193 Mo.App. 619, 624, 187 S.W. 137, 139; Callies v. Modern Woodmen of America, 
9 Mo.App. 521, 526, 72 S.W. 713; 37 C.J. 626. 

[4, 5] In the policy in suit the right had indeed been reserved to the insured to 
change the beneficiary, but notwithstanding this it does not follow that the court’s 
exclusion of the particular evidence would have been error, even if defendant’s 
counsel had seen fit to urge its competency to the court upon the theory that it 
constituted an admission against interest. This for the reason that no admission 
against interest would have been material unless it had been made with respect to a 
condition which was shown to have caused or contributed to cause the insured’s 
death. Bailey v. American Life & Accident Insurance Co. (Mo.App.) 96 S.W.(2d) 
93; Limbaugh v. Monarch Life Insurance Co. (Mo.App.) 84 S.W.(2d) 208. In 
this instance such evidence as was adduced upon the point disclosed that the 
insured’s death was from tubercular enteritis, with pulmonary tuberculosis as a 
contributing cause, and there was not one word of evidence to show that he had 
died from a duodenal ulcer, even if it should be assumed that he was suffering 
from a duodenal ulcer at the time the policy was issued. It follows, therefore, 
that the evidence of the insured’s admissions would have been irrelevant to the 
~ issue in the case, so that defendant could in no event have been harmed by its 
exclusion, 

[6, 7] It is next contended that the court erred in submitting the question of 
vexatious delay to the jury. 


As to this point, the law is well settled that while affirmative proof is not 
required to show the fact of vexatious refusal, yet the statutory penalty should 
not be inflicted in any given case unless the facts and circumstances attending the 
company’s denial of liability were such as to fairly warrant the inference that its 
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refusal to pay was willful and without reasonable cause as the facts would have 


impressed themselves upon a reasonable person before the trial. In other words 
the mere fact that the determination of the case on the merits happens to result 
adversely to the company is not in and of itself a sufficient justification for the 
infliction of the statutory penalty, but the test is rather that of whether it would 
appear that the company had made its defense in good faith, or instead had had 
good reason to know that the proof to the contrary of its contentions would be so 
strong and convincing that it could not reasonably expect a verdict by the jury in its 
favor. Bailey v. American Life & Accident Insurance Co., supra; Rush v. Metro- 
politan Life Insurance Co. (Mo.App.) 63 S.W.(2d) 453. 

[8, 9] In this case defendant knew from the proofs of death on file with it that 
Dr. Mansifee, the physician last in attendance on the insured, had not only certified 
that the cause of the insured’s death was tubercular enteritis, with pulmonary tuber- 
culosis as a secondary cause, but also that the duration of neither of such diseases 
had extended back to the time of the issuance of the policy. It knew, moreover, 
that it could not prevail against plaintiff’s claim unless it could establish the fact that 
at the time of the issuance of the policy the insured was suffering from a disease 
which actually contributed to his death. Confronted with this situation, it denied 
liability when it knew that it had no evidence to show that the insured was suffer- 
ing from a tubercular infection at the time of the issuance of the policy, but 
instead bottomed its defense largely on the contention that the insured had been 
suffering at the time from a duodenal ulcer, though it had no evidence to show that 
a duodenal ulcer, if the same had actually existed, had either caused or contributed 
to the insured’s death, and in the absence of which proof all evidence as to the 
existence of a duodenal ulcer was immaterial. 

We are of course stating the case in its most favorable aspects from plaintiff's 
standpoint, since the question at issue is one of the sufficiency of the evidence to 
have supported plaintiff’s contention that defendant’s refusal to pay had been vexa- 
tious. We are not to be understood as saying that such evidence was compelling, 
but only that it was substantial. From the facts and circumstances in evidence, 
the jury might very well have concluded that defendant, before the trial, should 
have appreciated that with the character of proof it had to offer in support of its 
defense, it could hardly have expected a favorable verdict from the jury, and cer- 
tainly not if plaintiff took full advantage of the evidence which would have 
appeared to be available to her. In other words, the evidence was such as to have 
fairly warranted the inference that defendant’s denial of liability was willful and 
without reasonable cause as the facts would have impressed themselves upon a 
reasonable man before the trial, which is but another way of saying that under the 
circumstances of the case the issue of vexatious refusal was one for the jury to 
determine. White v. American Life & Accident Insurance Co. (Mo.App.) 90 S.\V. 
(2d) 118: Streeter v. Washington Fidelity National Insurance Co., 229 Mo.App. 33, 
68 S.W.(2d) 889. 


[10] But defendant says that error was in any event committed by the court 
in the manner in which it submitted the issue to the jury by plaintiff’s instruction 
No. 2, in that such instruction merely required the jury to find that defendant had 
“vexatiously, that is, without reasonable cause,” refused to pay the amount of the 
policy, without expressly limiting and directing the scope of the jury’s consideration 
to the question of defendant’s exercise of good faith as the facts would have 
appeared to a reasonable man before the trial. 


There is no doubt, as our discussion of the subject has already disclosed, that 
the jury, in considering the question of vexatious refusal, should have been governed 
by the very considerations that defendant has mentioned as matters that should have 
been included in the instruction. However, the fact remains that if defendant refused 
to pay “vexatiously, that is, without reasonable cause,” its refusal was vexatious 
and without reasonable cause for the very reason that it did not act in good faith as 
the facts would have appeared to a reasonable man before the trial. In other 
words, the instruction did correctly state the ultimate fact of what constituted 
vexatious refusal to pay, and any fault to be found with the instruction lay only in 
the fact that it did not explain and elaborate upon the meaning of the general terms 
and expressions employed therein. It is obvious, therefore, that the error, if such 
it is to be denominated, was only one of nondirection, and not of misdirection, 
under which circumstances, if defendant was fearful of the effect of such generality 
in plaintiff's instruction, it should have asked an instruction of its own containing 
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the proper limitations, It did not do so, and the result is that it is now left in no 
position to complain. Ash v. National Life & Accident Company (Mo.App.) 40 
S.W.(2d) 505; White v. American Life & Accident Insurance Co., supra. 

[11] This brings us then to the final point in the case, which is that the court 
committed error in refusing to permit defendant’s counsel, during his argument to 
the jury, to comment upon the fact that plaintiff had not produced Dr. Mansifee 
as a witness, The basis for the court’s ruling was that no such comment was per- 
missible, since defendant itself could have produced Dr. Mansifee at the trial if it 
had desired to have his testimony given to the jury. 

It is of course true that no unfavorable inference may be drawn, and no unfav- 
orable comment may be made by counsel in argument to the jury, on account of the 
absence of a witness whose evidence is equally available to both parties. It there- 
fore becomes of obvious importance, since the court held that Dr. Mansifee was no 
less available to defendant than he was to plaintiff, to consider once again what the 
circumstances are which determine the availability of a prospective witness to 
either of the parties to a cause. 

[12, 13] Now the term “available,” in the sense in which we are using it, does 
not mean merely available or accessible for the service of a subpoena, since any 
witness who can be found may be subpoenaed at the instance of either party 
toacause. To the contrary, the question of whether a witness is “available” to one 
or the other of the contending parties depends upon such matters as the one party’s 
superior means of knowledge of the existence and identity of the witness, the 
nature of the testimony that the witness would be expected to give in the light of 
his previous statements or declarations, if any, about the facts of the case, and the 
relationship borne by the witness to a particular party as the same would reasonably 
be expected to affect his personal interest in the outcome of the litigation, and make 
it natural that he would be expected to testify in favor of the one party and 
against the other. In other words, a witness may be said to have been peculiarly 
“available” to one party to an action, so that upon that party’s failure to have pro- 
duced him in court an inference will arise that his testimony would have been 
unfavorable, when, because of such party’s opportunity for knowledge of or control 
over the witness, or the community of interest between the two, or the prior state- 
ments and declarations of the witness, it would be reasonably probable that the wit- 
ness would have been called to the trial to testify for such party except for the fact 
that it was either known or feared that his testimony on the stand would have 
been damaging rather than favorable. Huskey v. Metropolitan Life Insurance 
Co. (Mo.App.) 94 S.W.(2d) 1075; Cooper v. Metropolitan Life Insurance Co. (Mo. 
App.) 94 $.W.(2d) 1070; Donet v. Prudential Insurance Company of America 
(Mo.App.) 23.$.W.(2d) 1104. 


_ [14] In this instance it is true that Dr. Mansifee might have been subpoenaed by 
defendant, and it is also true that in view of the waiver of privilege theretofore 
executed by the insured there could have been no objection interposed to his being 
asked to reveal the information he had acquired by virtue of the relationship of 
physician and patient existing between him and the insured. But this is far from 
saying that Dr. Mansifee was equally available to defendant as to plaintiff. Aside 
from all other considerations, defendant was aware before the trial that Dr. Man- 
sifee had certified that neither of the diseases which contributed to the insured’s 
death had extended back to the time of the issuance of the policy. In the light of 
this it was obvious that defendant could not use Dr. Mansifee for a witness, but if 
the facts certified by the doctor were true, then there was every reason why 
plaintiff should have produced him as the last attending physician to rebut whatever 
evidence defendant might produce in support of its affirmative defense upon which 
the outcome of the trial depended. {We of course have no way of knowing why the 
doctor was not produced by plaintiff, but a natural inference would be that plaintiff 
was either aware, or at least apprenhensive, that his testimony would not conform 
to what he had certified in both the certificate of death and the proofs of death. The 
Important thing is that under such circumstances defendant’s counsel had the right 
to comment to the jury upon the fact that the doctor had not been produced by 
plaintiff, and it was therefore error for the court to have sustained plaintiff’s objec- 
tion to the reference by defendant’s counsel to a matter which constituted a legiti- 
eta of argument. McInnis v. St. Louis-Southern, Inc. (Mo.Sup.) 108 S. 

(2d) 113, 

For the error noted, it follows that the judgment rendered by the circuit court 
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should be reversed and the cause remanded, and the commissioner so recommends, 
Per Curiam. 
The foregoing opinion of Bennick, C., is adopted as the opinion of the court, 
The judgment of the circuit court is accordingly reversed, and the cause 
remanded. 


Hostetter, P. J., and Becker, and McCullen, JJ., concur. 


BRADSHAW v. METROPOLITAN LIFE INS. CO. No. 24146. 
St. Louis Court of Appeals. Missouri. Dec. 7, 1937. 


110 Southwestern Reporter (2d) 834. 
1, BENEFICIARY. 


Under industrial life policy, which was payable to insured’s personal represent- 
ative unless payment should be made under facility of payment clause, and which 
provided that terms of the policy should not be changed except through insurer’s 
president or secretary, insured’s sister could not recover on policy under statute 
raising presumption of death from a resident’s absence from state for seven suc- 
cessive years on ground that insurer’s soliciting agent represented that sister would 
receive benefits of policy without having her name inserted Chere (Mo.St. Ann, 
§ 1709, p. 3986). 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Appeal from St. Louis Circuit Court, Division No. 17; Robert J. Kirkwood, 
Judge. 

“Not to be published in State Reports.” 

Action by Hattie Peters Bradshaw against the Metropolitan Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

S. E. Garner, of St. Louis, for appellant. 

Fordyce, White, Mayne, Williams & Hartman and Walter R. Mayne, all of St. 
Louis, and Harry Cole Bates, of New York City, for respondent. 

HosTetTeEr, Presiding Judge. 

This is an action on an industrial life insurance policy begun by plaintiff in a 
justice of the peace court of the city of St. Louis, where plaintiff recovered judg- 
ment on January 10, 1935, for $366. On appeal to the circuit court of said city, 
the cause was heard by the court without the intervention of a jury. It was 
claimed that by reason of the disappearance and absence of the insured, Eldridge 
Peters, from Missouri for more than seven years, a presumption of his death arose. 

Plaintiff, being called as a witness, testified that she has lived in St. Louis 
since 1911, and that she has a sister and two brothers, all of whom are residents 
of St. Louis, and a father and mother still alive who reside in Dixon, Tenn.; that 
in 1917 her sister was present when she had a talk with the agent of defendant, at 
the time of the issuance of the policy. On objection being made that plaintiff 
(sister of insured) was not the qualified executrix or administratrix of the insured’s 
estate, to whom the policy of insurance was payable, and is not the proper party to 
maintain this suit and no conversation between plaintiff and the agent of the company 
could alter the'terms of the policy in that respect. 


The court sustained the objection, and the plaintiff’s attorney made an offer of 
proof as follows: 


“That on or about the 19th of March, 1917, defendant’s agent Fox appeared at 
the plaintiff's house and solicited life insurance on her brother, Eldridge Peters, 
and that at said time the said Eldridge Peters told said agent that he wanted this 
insurance for the benefit of his sister, Hattie Peters, who is now Hattie Peters 
Bradshaw, and that upon inquiry the said agent told the plaintiff and Eldridge 
Peters that it was not the custom of the company to write the name of the bene- 
ficiary in the policies, but that if the policy was retained by the plaintiff and the 
premium receipt book of premiums paid by her, that upon the death of the insured 
she would be the beneficiary. 


“We would further show that when the policy was issued and delivered, that. 
again the plaintiff in this case examined the policy and asked the agent why her 
name was not on it, and he again explained to her. We will further show that the 
policy was delivered to the plaintiff ; that she paid the premiums thereon; that the 
policy has remained in her possession ever since and that she has paid the premium 
of fifteen cents per week since the date of issue to this date. 
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“We will further show that after the said Eldridge Peters had gone from the 
State of [Missouri and into the State of Tennessee and had remained away from 
Missouri for more than seven years and had not been seen or heard from or by 
this plaintiff, nor any member of his family in St. Louis and that he had not 
returned to the State of Missouri. That this plaintiff made an application to the 
Metropolitan Life Insurance Company explaining the disappearance of her brother 
and made demand on them for the face value of this policy. 

“We will further show that the company made some effort to locate him and 
communicated with the plaintiff as to what and how they were getting along and 
that the defendant Life Insurance Company has never paid the amount of this 
policy to any of the parties mentioned in the facility of payment clause. If per- 
mitted, we would further show that since 1931 this plaintiff has continued to pay 
fifteen cents per week on this policy.” 

The policy was then offered in evidence showing its number; its date, March 19, 
1917; name of insured, Eldridge Peters; age 18; weekly payments, 15 cents; amount 
$273. 

Defendant’s counsel then made the following objection to the offer of proof, 
viz.: “First, that any statements made between the plaintiff and the agent for the 
company at the time the application was signed by the insured was merged into the 
policy of insurance at the time of its delivery. Second, that by the terms of the 
policy, the only right of action to sue thereon is only vested in the administrator, 
or the executor of the insured, and as there is no showing that the plaintiff is 
qualified as administratrix or executrix of the insured’s estate, no right of action 
can be maintained by her in her individual capacity. Third, that by the terms of 
the policy offered in evidence, it provides that the policy contains the entire 
agreement between the company and the insured, the owner and holder thereof, 
that its terms cannot be changed, or its conditions varied except by written agree- 
ment signed by the president or the secretary of the company; that agents, which 
also includes deputy superintendents and assistant superintendents, are not authorized 
or have no power to make, alter or change contracts, waive forfeiture or receive 
premiums or payments in arrears. Fourth, that as the plaintiff and also the insured 
accepted the terms and provisions of said policy upon delivery, they are bound 
thereby and now estopped from asserting that there is any other or different 
contract than the one offered in evidence.” 

The court, after remarking that it thought the only remedy available to the 
plaintiff was to have the probate court declare the insured dead and appoint her as 
administratrix of his estate, sustained defendant’s objection, to which ruling plain- 
tiff saved her exception, and, judgment being rendered in favor of defendant, the 
plaintiff, after an ineffective motion for a new trial, brings the cause to this court by 
appeal for review. 

The policy contains the following provisions in respect to the method of pay- 
ment in the event of death of the insured, viz.: “ * * * And Doth Further Agree, 
subject to conditions aforesaid, if the insured shall die prior to the date of the 
maturity of the Endowment, to pay upon receipt of proofs of the death of the 
insured made in the manner, to the extent and upon the blanks required herein; 
and upon surrender of this Policy and the Premium Receipt Book, the amount 
stipulated in said schedule, to the executor or administrator of the insured, unless 
payment be made under the provisions of the next succeeding paragraph. 


“The Company may make any payment or grant any nonforfeiture privilege 
provided herein to the insured, husband or wife, or any relative by blood or con- 
nection by marriage of the insured, or to any other person appearing to said 
Company to be equitably entitled to the same by reason of having incurred expense 
on behalf of the insured, or for his or her burial; and the production of a receipt 
signed by either of said persons, or of other proof of such payment or grant of 
such privilege to either of them, shall be conclusive evidence that all claims under 
this Policy have been satisfied.” 


It is claimed by defendant’s counsel that the effort on the part of the plaintiff's 
attorney to have the statements, made by the soliciting agent to the plaintiff at the 
time of the issuance of the policy, heard for the purpose of changing or altering the 
terms of the policy as written, could not be permitted, for the reason that under the 
authorities the written contract, delivered by the agent to the plaintiff, recites that it 
constitutes the entire contract; therefore, any statements, made by the agent at that 
time could not have the effect of altering the policy, or its terms. However, we do 
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not understand from reading the record that the plaintiff's counsel at the time he 
proffered such statements claimed that what the agent said would make a different 
contract than the contract contained in the policy itself. As we understand his con- 
tention, it was merely for the purpose of showing that the plaintiff was constituted 
a beneficiary by reason of the statements made by the soliciting agent at the time of 
the delivery of the policy. : 

But he does contend that such advice or suggestions made to the plaintiff at the 
time of the delivery of the policy had the effect of giving her the right to maintain 
the action on the policy without qualifying as administratrix of insured’s estate. 

There are cases cited by counsel ce the plaintiff which do permit bene- 
ficiaries, under an industrial policy containing what is generally known as a 
facility of payment clause, to sue without qualifying as administrator of. the 
insured’s estate. Following are the cases which he cites in support of that con- 
tention: Wilkinson v. Metropolitan Life Ins. Co., 63 Mo.App. 404; Id. 64 
Mo.App. 172; Jones v. Prudential Ins. Co., 173 Mo.App. 1, 155 S.W. 1106; Wallace 
v. Prudential Ins. Co., 174 Mo.App. 110, 157 S.W. 1028; Renfro v. Metropolitan 
Ins. Co., 148 Mo.App. 258, 129 S.W. 444; Ellis v. Metropolitan Life Ins. Co. 
(Mo.App.) 3 S.W.2d 397. 

Plaintiff's counsel also contends that in the case of industrial policies containing 
the facility of payment clause and which do not promise specifically to pay to the 
executor or administrator by the terms of the policy, the company is empowered to 
pay to the executor or administrator of insured, unless payment is made by it to some 
other person deemed by it to be worthy, and where the company’s agent soliciting 
the insurance assures the insured that his sister (the plaintiff) will get the benefits 
of the insurance, and that it is not necessary that her name be written in the policy, 
and the company has not already paid the money before suit to someone coming 
within the facility of payment clause, then such sister is entitled to maintain a suit 
without first going to the expense of taking out letters of administration; and cites 
the following cases in support of such contention: Ellis v. Metropolitan Life Ins. 
Co. (Mo.App.) 3 S.W.2d 397; Doty v. Western & Southern Life Ins. Co., 223 
Mo.App. 360, 16 S.W.2d 712; Williams v. Metropolitan Life Ins. Co. (Mo.App.) 
233 S.W. 248. 

[1] We have carefully examined the cases cited by counsel for plaintiff and 
have reached the conclusion that there are points of difference either in the wording 
of the policies or in the facts which would cause the cases cited to be properly 
distinguished from the facts involved in the instant case. There are unquestionably 
cases which have been cited which, under certain circumstances, permit a party to 
sue although not qualifying as administrator of insured’s estate, but we are not 
persuaded that they would apply in the instant case. 

It appears that one of the primary purposes of industrial policies of this charac- 
ter, containing a facility of payment clause, is to afford a ready means of taking 
care of expenses of last illness and funeral expenses of the insured. That phase of 
the industrial insurance policy does not appear in the instant case, for the reason 
that it is based on a presumption of death statute by reason of an absence from 
the state for seven successive years. Said statute, being section 1709, R.S.Mo.1929 
(Mo.St.Ann. § 1709, p: 3986), reads as follows: “If any person who shall have 
resided in this state go from and do not return to this state for seven successive 
years, he shall be presumed to be dead in any case wherein his death shall come in 
question, unless proof be made that he was alive within that time.” 

The proffer of proof made by plaintiff's counsel of such absence from the state 
constituting a presumption of death is in the following language: “That after the 
said Eldridge Peters had gone from the State of Missouri and into the State of 
Tennessee and had remained away from Missouri for more than seven years and 
had not been seen or heard of, from or by this plaintiff, nor any member of his 
family in St. Louis and that he had not returned to the State of Missouri.” 

Tt is contended by counsel for defendant that this proffered proof is not suf- 
ficient to raise a statutory presumption of death, and in support of it they cite an 
extract from the opinion in Eylar v. Prudential Insurance Co. of America (Mo. 
App.) 89 S.W.2d 150, loc. cit. 151, viz.: “It was incumbent on the plaintiff, if she 
relied upon the statute to show that the insured was a resident of Missouri; that 
he left that state and that he did not return to it for seven consecutive vears. 
The evidence shows that the insured was a resident of Missouri and the jury could 
find that he left the state of Missouri and was in Tllinois on June 2, 1917, but 
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there is no evidence that the insured did not return to Missouri during the seven 
years following June 2, 1917, The statutory requirement that plaintiff must show 
that the insured did not return to Missouri within the seven-year period placed 
upon her the burden ‘of proving a negative.’ Difficult as that task may be, she 
must, nevertheless, comply with the statute.” 

It will be noted that the insured, being only eighteen years of age, was an 
infant in law, and that his parents lived at Dixon, Tenn., and that he went from 
Missouri into the state of Tennessee. 

[2] We have reached the conclusion that there was not sufficient testimony 
in that given by the plaintiff herself, and in the proffered proof of evidence made 
by plaintiff’s counsel, to raise a statutory presumption of death of the insured. 
Eylar v. Prudential Insurance Co. of America (Mo.App.) 89 S.W.2d 150; Bradley 
v. Modern Woodmen of America, 146 Mo.App. 428, 124 S.W. 69. 


It, will be noted that in the testimony of plaintiff, when called as a witness, 
there“is nothing contained to the effect that her brother, Eldridge Peters, was a 
resident of Missouri; nor is there in the proffer of proof made by plaintiff's 
counsel any statement to the effect that the insured was a resident of Missouri 
at any time. The only thing that might be construed as a reference to the 
residence of insured is contained in the proffer of proof to the effect that 
Eldridge Peters had gone from the state of Missouri into the state of Tennessee, 
aud had remained away from Missouri for more than seven years, and had not 
been seen or heard from or by the plaintiff, nor any member of his family in 
St. Louis. Nothing is contained in the proffer of proof as to who constituted the 
insured’s family in St. Louis. It was not stated in the proffer of proof that he 
was married. The policy showed that he was eighteen years old at the time 
of its issuance, and the testimony showed that he had a father and mother both 
living at that time in Dixon, Tenn. Being a minor, under the provisions of 
section 375, R.S.Mo.1929 (Mo.St.Ann. § 375, p. 241), his parents were his natural 
guardians until he should obtain his majority on reaching the age of twenty- 
one years. The proffer of proof merely contained the statement that he went 
into the state of Tennessee, and did not contain any reference to whether or 
not he had returned to the home of his parents at Dixon, Tenn., or whether or 
not his parents, being his natural guardians, ever heard of him, or whether they 
knew of his absence, or whether he was living with them. Nor does it show 
at what time the alleged seven vears’ absence began. The proffer of proof 
is also defective in not stating that he did not return to Missouri for seven suc- 
cessive years, 


[3, 4] In the absence of proof to the contrary, the law indulges in the 
presumption of right and proper conduct, rather than improper, reprehensible, 
or wrongful conduct; so that, assuming that Eldridge Peters, the insured, left 
Missouri and went into the state of Tennessee during his minority, the presump- 
tion would arise that he returned to the home of his parents in Dixon, Tenn., 
and submitted himself to such control and custody as natural guardians are 
legally entitled to exercise over their minor children. 


Consequently, the failure of the proffer of proof to show that neither one 
of his parents had heard from their said son for seven successive years since 
his departure from Missouri would be a barrier for the indulgence of a presump- 
tion of his death during such period. 


The case of Bradley v. Modern Woodmen, supra, written by the late lamented 
Judge Goode, wherein the statute in respect to presumption of death by seven 
years’ absence was exhaustively treated, is very illuminative, and while that case 
involved the necessity of showing a presumption of death of the insured prior to 
a certain date, it contains much which has a bearing on the situation in the 
instant case. 


We are of the opinion that had plaintiff proved all that was contained in the 
proffer it would not have been sufficient to have satisfied the requirements of 
the statute in order to create a presumption of death, and that the trial court 
was justified in holding that plaintiff could not recover, and that its suggestion 
to counsel that plaintiff should go into the probate court and there prove the 
presumptive death under the seven years’ absence statute, and be appointed 
administratrix of the insured’s estate and then institute her suit as such adminis- 
tratrix, was a sound and proper suggestion. 
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It follows that the judgment of the lower court should be affirmed, and it is 
so ordered. 


Becker and McCullen, JJ., concur. 


McADOO v. METROPOLITAN LIFE INS. CO. No. 24161. 
St. Louis Court of Appeals. Missouri. Dec. 7, 1937. 
Rehearing Denied Dec. 22, 1937. 
110 Southwestern Reporter (2d) 845. 
13. CONSIDERATION. 

Premiums paid after insured’s death or after his presumed death based on 
7 years’ absence are without consideration (Mo.St.Ann. § 1709 p. 3986). 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

14. PRESUMPTION. 

In suit on industrial life policy, wherein beneficiary sought to regover 
premiums paid subsequent to presumed death of insured arising from 7 years’ 
absence, an instruction authorizing such a recovery was not erroneous in failing 
to require finding that premiums were paid under a mutual mistake of fact, since 
premium payments were without consideration and were precautionary rather 
than voluntary (Mo.St.Ann. § 1709, p. 3986). 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from St. Louis Circuit Court, Division No. 8; Frank Landwehr, Judge. 

Suit by Rosalee McAdoo against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Fordyce, White, Mayne & Williams and Joseph R. Long, all of St. Louis, 
for appellant. 

Kipitsky & Kessler and Robert L. Aronson, all of St. Louis, for respondent. 

Hostetter, Presiding Judge. 

This is a suit begun by plaintiff on February 16, 1934, in a justice of the 
peace court in the city of St. Louis, based on an industrial life insurance policy 
issued by defendant on November 13, 1905, wherein the defendant promised to 
pay plaintiff the sum of $342.50 upon the death of Robert P. Logan, then her 
husband. The named beneficiary in the policy was “Rosalee Logan, wife.” 

Plaintiff prevailed in the justice of the peace court and upon defendant’s 
appeal to the circuit court she again prevailed, recovering the total sum of 
$645.91, made up of the following items, viz., amount of policy and interest 
$369.60; attorneys fees $150; amount of premiums and interest, $126.31. Judg- 
ment being rendered for said total sum together with costs and the motion for 
a new trial being overruled, defendant brings the cause to this court by appeal 
for review. 

When the cause reached the circuit court, the plaintiff filed an amended petition 
consisting of two counts on which the case was tried, which was, in substance, as 
follows : 

After alleging the issuance of the policy it was averred that on or about March 
16, 1916, the insured, Robert P. Logan, disappeared from his usual place of abode 
and has been absent and unheard of for more than 7 years, continuously, from 
and after said 16th day of March, 1916; that following his disappearance the plain- 
tiff, his wife, made due and diligent search for him, but was unable to locate him 
or to secure any information as to his whereabouts, and she avers that he is dead. 
The petition also contains allegations of due notice of the death, defendant's failure 
to recognize the claim, and its insistence upon further premium payments; also that 
defendant’s refusal to pay was vexatious, willful, and without probable cause. 

In the second count plaintiff alleged that she had paid all the premiums due 
upon the policy, after the disappearance of the insured, until the filing of this 
action on February 16, 1934, and that said premiums were paid by her under the 
mistaken assumption that the aforementioned Robert P. Logan was, or might be, 
alive, when, in fact, he was then dead. Altogether, plaintiff prayed judgment for 
the amount of the policy, with interest, for a 10 per cent. penalty, for a reasonable 
attorney’s fee, for the recovery of the premiums which she had paid, with interest, 
and for her costs. 7 

The answer of the defendant to both counts of the petition consisted of 
general denials and of a plea of the statute of limitations, which was alleged to be 
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10 years as to the first count (section 861, R.S.Mo.1929, Mo.St.Ann. § 861, p. 1139), 
and 5 years as to the second count (section 862, R.S.Mo.1929, Mo.St.Ann. § 862, 
. 1143). 

: [1] The insured and the beneficiary were colored persons. Plaintiff testified 
that she married the insured in 1902, without going through a formal ceremony, 
and lived with him in East St. Louis, Ill., until about 1908 or 1909. (Unquestion- 
ably plaintiff and Logan were living together as husband and wife, as many of 
their race were wont to do, under a common-law form of marriage, then recog- 
nized as valid in Missouri. This form of marriage was not outlawed until 1921. 
See Laws of Missouri 1921, pp. 468, 469, now section 2977, R.S.Mo.1929 
[Mo.St.Ann. § 2977, p. 5042].. However, the validity of plaintiff’s status as a wife 
is not questioned in the record in this case.) The policy of insurance was 
issued by the defendant to the insured while he and plaintiff were common-law 
marital mates. Plaintiff made the 25 cents weekly premium payments upon 
the policy from the date of its issuance until November 7, 1933. 

After plaintiff and the insured separated, about 1909, they remained friendly, 
and the insured continued to visit plaintiff. There was no divorce. Plaintiff 
testified that after the separation she came to St. Louis and went to her mother’s 
home in Carondelet and that Logan also came to live in St. Louis, but that she 
didn’t know his number. In 1910 plaintiff married James McAdoo and the 
insured continued to be a friend of plaintiff and her new husband, visited them 
three or four times a week at their home in St. Louis, and ate meals with them 
almost every night. There is no contradiction in the record of the fact that 
Logan resided in St. Louis following the separation and that he continued to do 
so, up to the time he left for Chicago. 

Early in 1916 Logan went to Chicago to work. Plaintiff had received letters 
from him every month or two. The last letter she received was written from 
Evanston, Ill. It was dated March 14, 1916. When Logan departed from St. 
Louis for Chicago he had supper with plaintiff; she fixed his lunch and he kissed 
her and her husband good-by and said that he would come back and that he 
wanted to make his home with her and her new husband when he returned to 
St. Louis. However, she heard nothing from him after the letter of March, 1916. 

Early in 1922 plaintiff visited the office of the defendant company at 1410 
South Jefferson avenue, St. Louis. She there spoke to defendant’s manager, 
Mr. Mulrooney. He asked her a number of questions and asked her to try to 
find the insured. She told Mr. Mulrooney that she had not written to Chicago, 
but that she had taken every other effort to locate Logan. He advised her to 
write to the chief of police in Chicago. She wrote to the chief of police but 
received no information. She went back and reported to Mr. Mulrooney that she 
had written to Chicago and he told her, “Well, you have done your duty.” 

Plaintiff also inquired through the churches that she knew Mr. Logan was con- 
nected with, and “went everywhere,” as she said, and sent letters to friends in 
Chicago. She did all the things that Mr. Mulrooney told her to do to find the 
insured. She filled out a paper called a “Disappearance Blank” in 1922. Later she 
was called out to defendant's office by letter, and a small settlement was offered her 
then, but she refused to accept it, as she felt she was entitled to the full amount. 
She continued to pay premiums until November, 1933, and defendant continued to 
accept them. 

Every time plaintiff would go out to see the company’s agent they would say 
that they were working on the case. After Mr. Mulrooney retired, which was 
some time in 1925, plaintiff let the matter rest until finally she employed counsel. 
She was last at the office as late as 1927. She had been there one or two times 
since moving to her present address, which was about in 1927. 

Plaintiff further testified, on cross-examination, that she made no search 
for Logan since 1922, but that she saw defendant’s manager, Mr. Mulrooney, from 
time to time, including the year of his retirement, when he introduced her to 
his successor. 

_ The last letter received by plaintiff from the insured, as aforementioned, was 
introduced in evidence by plaintiff. It was on the letterhead of the Greenwood 
Inn, Evanston, Ill. The letter read as follows: 
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“Benjamin Bayless, Proprietor 
“Telephone Evanston 1160 
“Greenwood Inn 
“Evanston, [Il. 
“March th 14, 113 11 1916 
“My Dearest Rosa Lee 
“You will Be Some What Surprised when you get this letter to Know that i 
am in Chicago dearest I Come heare from St. Louis last Thurs March 9 So | 
am working at the greenwood Inn hotle these People Sent to St. Louis for me 
to Come an work for them Sevel tims S i thought i would Come an heare i am 
what do you think aBout it this is a Mighty fine Place over here i think i Like 
it Say Rosa Lee Why Dont you an Macfoo Come to Chicago th just Plenty work 
here write me on this matter an i will See What i will do for you This is all 
written by your True friend Porfessor R P Logan.” 
The envelope in which the letter was contained, read as follows: 
“The Greenwood Inn (2 1-cent 
“Evanston, IIl. postage stamps) 
“Evanston, Mar 14, 10 PM, 1916, Ill 
“Mrs. Rosa Lee Mackdoo 
“1553 Singleton St. 
“St. Louis, Mo.” 

Mr. Kopitsky, plaintiff's counsel, testified as to his services, which evidence 
bore upon the prayer for a reasonable attorney's fee. Plaintiff also introduced in 
evidence various letters received by her attorney from the defendant company in 
1932 and 1933. ? 

Defendant offered no evidence, but did offer an instruction in the nature of a 
demurrer to the evidence, which was refused by the court. It then offered an 
iastruction to the effect that, if plaintiff should recover under count 2 for the 
return of amounts of premiums paid, she could recover only for premiums paid 
after February 16, 1929, and also offered another instruction telling the jury that, 
if it found that the suit was filed more than 10 years after the expiration of 7 
years following the date of the disappearance of Logan, the insured, then plaintiff's 
action would be barred by the statute of limitation, also another instruction telling 
the jury that plaintiff should not recover for vexatious delay or for attorney's 
fees. All of which were refused. The jury, however, allowed nothing for vexatious 
delay. 

[2] Defendant makes 19 assignments of error. Many of them overlap each 
other and quite a number are either wholly or partially repetitious. And many of 
them are not argued and, such as were thus ignored, may be regarded as aban- 
doned, and we will therefore confine our discussion to those which were argued. 


The principal assignment of error urged is that no submissible case was made 
either under the common-law rule relating to 7 years’ absence, or under the 
Missouri statutory rule, section 1709, R.S.Mo.1929 (Mo.St.Ann. § 1709, p. 3986) 
which reads as follows: “If any person, who shall have resided in this state go 
from and do not return to this state for seven successive years, he shall be 
presumed to be dead in any case wherein his death shall come in question, unless 
proof be made that he was alive within that time.” 


In Gobble v. Royal Neighbors of America, 291 Mo. 125, 236 S.W. 306, 308, 21 
A.L.R. 1346, the Supreme Court of Missouri, en banc, held that the common-law 
rule, as to the presumption of death arising from 7 years’ absence, was not repealed 
by our statute on the same subject, and proceeds to state the common-law rule as 
follows: “Where a person has not been heard of for seven years by those who, 
were he living, would naturally hear from him, he will be presumed to be dead, 
unless the circumstances are such as to account for his silence without assuming 
his death.” 

[3] We are of the opinion that the defendant’s contention in respect to the 
demurrer to the evidence is not well founded. We have set out heretofore much 
of the substance of the testimony adduced and will refer to other facts in the 
course of the discussion of this assignment. The argument of defendant’s counsel 
against the applicability of the statute is based on the idea that Logan, the insured, 
was not a resident of Missouri at the time of his actual disappearance. In fact, 
it is claimed by counsel that there is no evidence that Logan ever was a resident 
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dents of East St. Louis, Ill However, we think there is testimony sufficient to 
support the proposition that after the separation he, as well as the plaintiff, both 
of Missouri, inasmuch as he and the plaintiff prior to their separation were resi- 
became residents of St. Louis. In fact, plaintiff testified that following the separa- 
tion she went back to St. Louis and that Mr. Logan came to live in St. Louis, but 
that she did not know his street number and her testimony further shows that, 
when he left for Chicago, he had supper with her and her new husband, which 
was stated to be early in 1916. 

|4] Defendant furtther argues that, assuming that he was a resident of 
Missouri, at one time, but when he was last heard from he was a resident of 
Illinois, and that there would be no sufficient reason to expect him, within the 
7 years, or at any particular time, to return to the state of which he had ceased 
to be a resident, and relies largely on the case of Heath v. Salisbury Home Tele- 
phone Co. (Mo.App.) 27 S.W.2d 31, and Id., 326 Mo. 875, 33 S.W.2d 118. A 
similar argument was made in Unwin v. John Hancock Life Ins. Co. (Mo.App.) 
43 S.W.2d 899, and the court there made a lengthy review of the Heath Case 
— ing how dissimilar the facts in that case were from the facts in the Hancock 

ase. 

[5, 6] When we consider the demurrer to the evidence we must take into 
consideration the fact that the controverted questions were all decided by the 
verdict of the jury in favor of the plaintiff and we are also mindful of the fact 
that in considering a demurrer to plaintiff's evidence we must regard all matters 
testified to and brought in evidence, which are favorable to plaintiff’s contention, 
to be true, and, particularly, does this follow in greater force after the jury has 
passed upon the controverted facts and found the issues in favor of the plaintiff. 

[7] We must also find all reasonable inferences deducible from the testimony 
given, which favors plaintiff’s theory of the case, to be correct and true. 


\ssuming these facts to be true it would necessarily follow that Logan, a 
resident of Missouri, went out of Missouri to another place, to wit, Chicago, III. 
He was last heard from by plaintiff by the receipt of a letter dated March 14, 
1916, and then no further showing is made of anybody knowing anything about his 
whereabouts from that time on to the present. 

|8] It is suggested by counsel for defendant that he was at a different place 
than Chicago, IIl., where the letter received from him was written. However, it 
is well known that Evanston is merely a suburb of Chicago, the same as University 
City is regarded as a suburb of St. Louis. It will be noted that insured in his 
letter to plaintiff, of March 14, 1916, wrote as if he were in Chicago. Courts may 
take judicial notice of geographical facts. Reineman vy. Larkin, 222 Mo. 156, 121 
S.W. 307; Johnson v. Metropolitan Street Ry. Co., 104 Mo.App. 588, 78 S.W. 275. 

[9] We think the testimony of plaintiff, if believed by the jury, and it evi- 
dently was, would justify the inference that she made as much diligent search 
as to the whereabouts of insured as it was possible for her to make considering 
her limited facilities and ability to make a search. It will be noted, too, that she 
advised the defendant in 1922 of the disappearance of her former husband and 
gave defendant all the aid within her power in trying to locate him, and an officer 
of defendant company told her that she had done all that was possible for her 
to do in the way of trying to locate him. In fact, according to the testimony, she 
acted under the advice and direction of officers of the company in trying to locate 
the insured, and it was within the bounds of reasonable inference that defendant 
itself engaged in the search to locate the whereabouts of the insured. Plaintiffs 
visits to the office of defendant and her conferences with its officer, the letters 
which the latter wrote to her on the subject, also the letters which passed between 
plaintiff's attorney and the defendant in 1932 and 1933, prior to the institution 
of this suit, would justify the inference that defendant was engaged in the search. 

It is also significant that it was to defendant’s interest to locate the insured, 
because if located and found to be alive, it would continue to receive the 25 cents 
per week insurance premium instead of having to pay for the loss on the basis 
of the insured being dead. From January 26, 1922, when plaintiff first called on 
Mr. Mulrooney and reported the disappearance of the insured, until February 16, 
1934, when suit was filed, defendant had every opportunity and, we might add, 
every incentive, to search for the insured. It was possessed of the means and 
the facilities to make a nation-wide search for him. It offered no testimony, which, 
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of course, is significant. So that, we think the argument that a proper search was 
not made to establish the presumption of death, is without merit. 

We also think that under the facts shown in evidence and the reasonable, 
legitimate inferences deducible therefrom, the jury would be justified in reaching 
the conclusion that plaintiff of all other persons would be the one most likely 
. ae heard from the insured, had he been alive following the letter of March 

, 1916. 

[10] We do not think the statute of limitation is available to defendant, 
because, under the facts shown in evidence, it has waived it. The correspondence 
demonstrates this, notably the letter written by defendant’s assistant secretary to 
plaintiff’s attorney, dated May 1, 1933, reading as follows: : 
“Dear Sir: 

“Supplementing our letter of February 6, we wish to state that we are desirous 
of making further inquiries of your client for information in connection with this 
insured’s disappearance. We have had a representative from our district office 
within your confines call on her, but she refuses to co-operate with him. Will you 
kindly advise her that it is necessary that a thorough investigation be made to 
locate the insured and her co-operation is required before we can proceed with 
the case? 

“Please let us hear from you so that we may have a representative again 
call on your client for the purpose of securing the required information. 

“Yours truly, 
“Edw. O. Wieters 


“Assistant Secretary.” 


There is plaintiff’s testimony to the effect that she first called on defendant in 
1922 and at intervals thereafter until in 1925, and during all this time she was told 
“hat the company was working on the case. ' 

There is no proof in the record that defendant definitely rejected the claim 
until well within the 10 years just prior to the date of filing of the suit. See 
Martin v. Modern Woodmen of America, 158 Mo.App. 468, 139 S.W. 231; Bonslett 
v. New York Life Ins. Co. (Mo.Sup.) 190 S.W. 870; Shearlock v. Mutual Life 
Ins. Co. of New York, 193 Mo.App. 430, 182 S.W. 89. 

[11] Likewise, the 5-year statute of limitation may not be invoked against 
the claim for premium refund embraced in the second count. The claim for 
refund of the premium subsequent to the death of insured is a single claim in 
the nature of a running account and the premiums:paid more than 5 years prior 
to the date of the institution of the suit are not separable from the premiums paid 
later, and all constitute one indivisible claim, In fact, each weekly payment of 
25 cents was merely a link in an indivisible chain imposed by the terms of the 
policy on the insured and the beneficiary. 

[12] Defendant claims error in the giving of the following instruction at the 
request of plaintiff, which is as follows: “The Court instructs the jury that if 
you find and believe from the evidence that Robert P. Logan has been absent 
and unheard of for seven years, or more, next prior to March 16, 1923, then the 
law would presume that he is dead; and if you further find and believe from 
the evidence that the defendant was notified of the death of the insured, as afore- 
said, and plaintiff furnished the defendant with such proof thereof as the cir- 
cumstances if the case would permit, if you so find, you will be warranted in 
so finding and returning your verdict for plaintiff, unless you further find and 
believe from the evidence that said Robert P. Logan is alive, or has been alive 
sometime during seven years prior to March 16, 1923, or since that time.” 

This court in Unwin v. John Hancock Life Ins. Co. (Mo.App.) 43 S.W.2d 
899, approved an instruction practically given in the same language used in the 
instruction criticized in the instant case. 7 

Defendant complains of the following instruction given at the instance ot 
plaintiff, viz.: “The Court instructs the jury that if you find in favor of plaintiff 
under Count One then you are instructed to find in favor of plaintiff on Count 
Two. If, however, you find in favor of the defendant under Count One then you 
are instructed that plaintiff cannot recover under Count Two.” 

Defendant’s argument against the correctness of the first sentence in the instruc- 
tion is that it ignores the necessity of finding that the premiums, for which recovery 
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was asked, were paid under a mutual mistake of fact, which finding it claims was 
essential to the right to recovery of the premiums. 

[13, 14] We do not agree to this contention. Premiums paid after the death 
of the insured, which, in the instant case, means the presumption of death growing 
out of the 7 years’ absence mentioned in the statute, and in the common-law rule, 
are without any consideration. In Williams v. National Life & Accident Com- 
pany, 222 Mo.App. 355, 1 S.W.2d 1034, loc.cit. 1038, the Kansas City Court of 
Appeals, speaking through Judge William F. Frank, then a commissioner of that 
court, but now a member of the Supreme Court of Missouri, in a case similar 
to the instant one, used this language, viz.: “If he died in 1918, plaintiff would, 
under the facts shown, be entitled to the return of all premiums thereafter paid. 
without any contract or promise to return them.” 

Defendant’s counsel state in furtherance of this contention as follows: “The 
law is that a voluntary payment cannot be recovered unless a mutual mistake of 
fact exists.” 

However, it might be deemed not altogether a voluntary payment on the part 
of the beneficiary after the presumption of death arose following the 7 years’ 
absence, but more in the nature of precautionary payments which were forced on 
plaintiff by the attitude of defendant in asking further time for investigation and 
a continuation of the search, which the testimony clearly shows was done in the 
instant Case. 

Taking the instructions as a whole, we feel satisfied that the issues were fairly 
and fully presented to the jury and that no prejudicial error was committed by 
the trial court against the rights of the defendant, and that the judgment rendered 
by the circuit court should be affirmed, and it is so ordered. 

Becker and McCullen, JJ., concur. 


SULLIVAN v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON. 
No. 24167. 


St. Louis Court of Appeals. Missouri. Dec. 7, 1937. 
Rehearing Denied Dec. 22, 1937. 
110 Southwestern Reporter (2d) 870. 
2. NOTICE. 

Where certificate issued to employee under group policy providing for total 
and permanent disability benefits directed employee to give notice of disability to 
employer, and group policy provided that employer should give notice and proof 
of disability to insurer, employer was insurer’s agent to receive notice of 
employee’s disability. 

(For other cases, see Insurance, Dec. Dig. § 538.) 

3. AGENCY FOR INSURER. 

_An insurer sued for total and permanent disability benefits provided in group 
policy could not assert that notice of employee’s disability was not given, where 
employer was insurer’s agent to receive notice of employee’s disability and 
employee and his wife informed employer of employee’s condition of disability 
and made claim for benefits. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

4. NOTICE. 

Evidence that employee’s wife went to insurer’s business office and notified 
person at window having apparent authority to act for insurer in the matter, that 
employee was totally and permanently disabled, and received from such person 
assurance, which was several times repeated over telephone by same person, that 
claim for total and permanent disability benefits provided in group policy would 
be taken care of, held to show that insurer waived right to demand written proof 
of disability. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

6. AGENCY. 

An insurance company maintaining office for transaction of insurance business 
had duty to see that persons calling there to present claims were referred to some 
one having authority to represent company in such matters, and, failing in this, 
company could not complain that person making claim relied on promise made by 
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one having apparent authority to act for company in the matter that claim would 
be taken care of. 


(For other cases, see Insurance, Dec. Dig. § 75.) 
8 ABILITY TO WORK. 


An employee’s attempt to do his work when he was really not able to do it 
during the last week and the last night of his employment did not show as a 
matter of law that he was not totally and permanently disabled within group 
policy providing total and permanent disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

9. CONSTRUCTION. 

Insurance policies are liberally construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from St. Louis Circuit Court; Robert J. Kirkwood, Judge. 

“Not to be published in State Reports.” 

Suit by Thomas E. Sullivan against the John Hancock Mutual Life Insurance 
Coney - Boston. From a judgment for the plaintiff, the defendant appeals. 

rmed., 

Leahy, Walther, Hecker & Ely and Lyon Anderson, ‘all of St. Louis, for 
appellant. 

King G. McElroy and Fredrick J. Corbett, both of St. Louis, for respondent. 

McCuuien, Judge. 

This suit was brought by respondent, hereinafter called plaintiff, to recover 
total and permanent disability benefits provided for in two policies of group 
insurance issued by appellant, hereinafter referred to as defendant, to the City 
Ice & Fuel Company of Cleveland, Ohio, in whose St. Louis branch, known as 
Federal Cold Storage Company, plaintiff was an employee and as such employee 
was insured under said policies. A trial before the court and a jury resulted 
in a verdict and judgment for plaintiff and against defendant on each of the two 
counts of plaintiff’s petition. Defendant appeals. 

Count 1 of the plaintiff's petition declared on policy No. 25 GA, issued by 
defendant to plaintiff's employer, and a certificate issued under said policy, which 
certificate was furnished by defendant to plaintiff's employer and was delivered 
by said employer to plaintiff. Under the policy and certificate declared on in 
count one defendant insured plaintiff in the sum of $15 per week for a period of 
thirteen consecutive weeks against being wholly and continuously disabled by 
sickness and thereby prevented from engaging in any occupation or employment 
for wages or profit. 

Count 2 declared on policy No. 283 G, issued by defendant to plaintiff's 
employer, and a certificate issued thereunder which was delivered by defendant 
to plaintiff’s employer and was by said employer delivered to plaintiff. Defendant 
thereby insured plaintiff’s life in the sum of $2,000. The policy in count 2 provides 
for permanent total disability benefits as follows: “If any employee shall furnish 
the company with due proof that while insured under this policy and before 
having attained the age of sixty, he has become wholly disabled by bodily 
injuries or disease, and will be permanently, continuously and wholly prevented 
thereby for life from engaging in any occupation or employment for wage or 
profit, the company will waive further payment of premium as to such employee 
and pay in full settlement of all obligations to him under this policy the amount 
of insurance in force hereunder upon his life at the time of the receipt of due 
proofs of such disability, in a fixed number of installments chosen by the 
employer from the table in the paragraph entitled ‘Modes of Settlement,’ the 
first installment to be paid immediately upon receipt of due proof of such 
disability.” 

There is a provision in the policy declared on in count 1 that no claim there- 
under shall be valid unless written notice is given by the employer to the 
defendant company within ten days after the commencement of any disability 
for which claim is made under the policy, and that written proof of such dis- 
ability shall be given by the employer to the insurer at its home office in 
Boston within three months from the termination of the period for which the 
defendant insurer shall be liable. 

The policy declared on in count 2 provides that, if any premium be not 
paid when due, the policy shall terminate except as thereinafter provided. The 
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policy provides for a period of grace of thirty-one days for the payment of 
premiums. The policy originally provided that the insurance should terminate 
when the employee’s employment should end, but this provision was later 
changed by a rider attached to the policy wherein it is provided that the 
insurance of any employee covered thereunder shall end at the end of the policy 
month in which his employment with the employer shall end. 

The evidence shows that plaintiff's employer deducted from plaintiff's 
wages the sum of $2.19 each month as plaintiff’s portion of the monthly pre- 
mium for the insurance referred to in both counts of plaintiff’s petition. To 
said amount the employer added a sum sufficient to make up the total premium 
for both policies and forwarded same to defendant. Plaintiff had no direct 
dealings with defendant insurer in so far as the issuance of the policies and 
payment of premiums were concerned. He never had the policies in his 
possession at any time. They were kept by the employer. 

The evidence shows that plaintiff started to work for the named employer 
in April, 1922; that he had been a common laborer and had worked his way 
up to the position of oiler; that during the month of October, 1932, his health 
wasn't very good, and, although he worked, he received medical treatment 
from Dr. Cook; that on the night of October 27, 1932, he went to his work and 
about 2 o'clock in the morning of October 28th he suffered a gastric hemorrhage 
but remained at his work until 8 o'clock that morning; that after the hem- 
orrhage he was not able to work as fully and as hard as he had previously 
worked because of the pains across his abdomen and in his stomach; that 
he went home on the morning of October 28th and went to bed, where he was 
compelled to remain for about a week; that since said date he has not been 
able to do any work of any nature; that beginning January 17, 1933, he was a 
patient at St. Mary’s Infirmary for ten days, after which he was taken to his 
home, where he remained until February 7, 1933, when he was taken to the 
Firmin Desloge Hospital; that he remained at the last-named hospital until 
February 28, 1933, then he was taken home for a week, after which he was 
taken to the St. Louis City Hospital, where he remained for about a week; 
that he was returned to his home and remained there until about June 12, 1933, 
when he was again taken to the St. Louis City Hospital for treatment and was 
operated on at that hospital for stomach ulcers on June 27, 1933; that he was 
confined to the hospital on this occasion for about three weeks; that there- 
after he was again a patient at the St. Louis City Hospital for about five days 
beginning November 5, 1934; that from May 28, 1935, to July 8, 1935 he was again 
confined at the Firmin Desloge Hospital; that at the time of the trial of this case, 
which was begun on October 4, 1935, plaintiff was confined to the Firmin Desloge 
Hospital, having been a patient there at that time from August 13, 1935. Plain- 
tiff was unable to attend the trial. His testimony was presented by his depo- 
sition which had been taken while he was in the Firmin Desloge Hospital. 

Plaintiff’s wife gave testimony to the effect that prior to October 28, 1932, 
plaintiff’s health was going down all the time; that he had vomiting spells 
and hemorages and would go to bed and get up, drink a glass of milk and then 
lie down, and many a time he wasn’t able to get back to bed; that the matter 
expelled by plaintiff in the vomiting spells was a kind of mixture; that it 
would be “kind of yellowish and always bloody and at times it would be just 
nothing but blood; that he would be sitting there with his mouth full of blood 
and just have to run to the sink and let it pour out. A hemorrhage in other 
words, That was before he quit.” She further testified that the last night 
plaintiff left home to go to work “he really shouldn’t have went. If he had 
listened to me he would have quit, because I wanted him to call up the plant 
and just have to run to the sink and let it pour out. A hemorrhage in other 
spell that day.” She further testified that plaintiff said to her, “No, I an going; 
if I can’t work, I will come home.” Plaintiff’s wife and a number of his friends 
and neighbors gave further testimony as to plaintiff’s condition, but we deem 
it unnecessary to present it here since it was not contradicted in any manner. 

It is conceded that the last payment of premium for plaintiff’s insurance was 
made on October 21, 1932, and that said payment carried the insurance to November 
21, 1932, which was the end of the policy month. The evidence shows that plain- 
tiff was discharged by his employer from his employment on October 28, 1932, 
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by a letter to plaintiff which stated the discharge was on account of a reduction 
of the force. That was the last day on which plaintiff worked. : 

Defendant offered no evidence at the trial, but at the conclusion of plaintiff's 
case requested the court to give a separate peremptory instruction in the nature 
of a demurrer to the evidence as to each of the two counts of plaintiff's petition, 
The court refused to give such instructions. Defendant assigns such action of the 
court and the giving of plaintiff’s instruction No. 2 as error. 

[1] Plaintiff contends that there is nothing before this court for review but 
the record proper because defendant’s motion tor a new trial was not in separate 
counts. Plaintiff argues that under section 812, R.S.Mo.1929 (Mo.St.Ann. § 812, 
p. 1062), defendant’s general motion for a new trial does not reach either of the 
two counts upon which the case was tried. A number of cases are cited in support 
of this contention, but we are unable to find anything therein which would warrant 
us in holding that the points complained of by detendant are not before us for 
review. The cases cited by plaintiff do not deal with motions for a new trial. It 
is true defendant’s motion for a new trial was not specifically addressed to each 
of the two counts separately, but one of the assignments in the motion for a new 
trial charges that “The court erred in failing and refusing to give the instructions 
in the nature of demurrers to the evidence” offered by defendant. Another assign- 
ment in the motion charges “That the court erred in reading to the jury each and 
all of the instructions offered: on behalf of plaintiff.” We think these assignments 
in the motion for a new trial are sufficiently specific to present for review in this 
court the trial court’s action on the demurrers to the evidence on each of the two 
counts as well as the trial court’s action in giving plaintiff’s instruction No, 2. 
Wampler v. R. Co., 269 Mo. 464, 465, 190 S.W. 908. 

Defendant contends that the evidence shows that plaintiff failed to give notice 
of his claim within the time limited by the terms of the policy and likewise failed 
to furnish proof of disability as required by the policy. As to count 2 defendant 
contends there was no insurance on plaintiff’s life at the time proof of disability 
was submitted and plaintiff was not entitled to recover. 

The two certificates which were given to plaintiff by his employer do not 
contain all the terms and conditions of the policies. The certificates are, by ref- 
erence therein, made subject to the terms of the policies. There is nothing in the 
policies or certificates which required plaintiff to give notice of his disability 
to the defendant insurer directly. On the contrary, on the back of the certificate 
mentioned in count 1 appears the direction telling the insured that when he is 
unable to work on account of disability: “Notify your employer at once by mes- 
senger, letter or telephone. Your employer cannot make claim to the insurance 
company for your benefits unless he knows you are sick. Notice must be given 
to ” employer within three days from the commencement of disability.” (Italics 
ours. 


Furthermore, the policy mentioned in count 1 provides that no claim shall 
be valid unless: 

“(1) Written notice is given by the Employer to the Company within ten 
(10) days from the commencement of any disability for which claim may be 
made under this policy. h 

“(2) Satisfactory written proof of such disability shall be given by _ the 
Employer to the Company at its Home Office in Boston, Massachusetts, within 
three months from the termination of the period for which the Company shall be 
liable.” (Italics ours.) es 

It will thus he observed that as to count 1 there is nothing that required notice 
or proof of disability to be given by plaintiff directly to the insurer. The provision 
is for written notice to be given and written proof of disability to be made by 
the employer to the insurer. There is nothing either in the policy or the certificate 
mentioned in count 2 which required plaintiff to notify the defendant insurer directly 
of his disability. The certficate referred to in count 2 provided: “Any employee 
who shall furnish the company with due proof that he has become totally disabled 
by injuries, sickness or disease and has been continuously prevented thereby — 
performing any and every duty pertaining to his occupation, and presumably wi 
during his lifetime be prevented from pursuing any occupation for wages or profit 
* * * shall be deemed to be totally and permanently disabled and the insurance 


ee a ee ee a 





1938 


uction 


intiff’s 
nature 
tition, 
of the 


w but 
parate 
§ 812, 
of the 
pport 
arrant 
1s for 
al. It 
» each 
a new 
ctions 
Ssign- 
h and 
iments 
n this 
ie two 
No. 2. 


notice 
failed 
endant 
ability 


lo not 
y ref- 
in the 
ability 
ificate 
he is 
mes- 
arance 
given 
Italics 


shall 


in ten 


ay be 


y the 
within 
all be 


notice 
vision 
de by 
ificate 
irectly 
ployee 
sabled 
from 
y will 
profit 
irance 


Life] Sullivan v. John Hancock Mutual Life Ins. Co. of Boston = 775 


hereunder will become available provided such disability or loss has been sustained 
before attaining the age of sixty.” a 

We have heretofore set forth the permanent total disability benefit clause as 

it appears in the policy mentioned in count 2. 
: 2 3] The evidence shows that within a few days after October 28, 1932, 
which was the last day on which plaintiff did any work, he was taken by his wife 
to the plant of his employer, although he was in a weakened condition, for the 
purpose of procuring a duplicate copy of a receipt for a premium which he had 
paid, and on that occasion both plaintiff and his wife informed the employer, 
through a Mr. Taylor, a Mr. Schweitzer, and a Mr. Shubert, who were plaintiff's 
superiors at the plant, of plaintiff's condition of total and permanent disability 
and made claim for the disability benefits. This testimony was not denied by any 
one on behalf of defendant. We are of the opinion that the defendant insurer made 
plaintiff's employer its agent to receive notice of plaintiff's disability under the 
policy mentioned in count 1 and that proper notice was given to the employer by 
plaintiff and his wife. Therefore, the court’s action in refusing to give defendant’s 
instruction in the nature of a demurrer to the evidence as to count 1 was correct. 

It appears from the record that shortly after October 28, 1932, plaintiff’s wife 
called at the St. Louis office of the defendant company to make claim for his 
disability insurance. In this connection plaintiff’s wife testified: 

“After Mr. Sullivan quit the employ of the Federal Cold Storage Company 
I had occasion to call at the office of the John Hancock Mutual Life Insurance 
Company. That was just about three weeks after he was bedfast—right after 
Dr. Cook gave him an examination and said he would never be able to work 
—he would be a totally disabled man. The 28th of October was on a Saturday. 
[am sure of that. The second of November was on a Wednesday, or the day 
he taken to bed and stayed there for months. I went to the John Hancock Mutual 
Life Insurance Company the week after that, the week after the second of Novem- 
ber. Just exactly what day, I don’t remember, but a week after the second of 
November. I don’t remember what day of that week. * * * That office of 
the John Hancock Mutual Life Insurance Company was located in the Chemical 
Building on 8th and Olive in the City of St. Louis. I asked for the office and 
walked in—they showed me where it was and I walked in and a young lady came 
to the window and asked me what she could do for me and I told her who T was 
—I asked for someone that would give me a civil answer, or advise me what I 
could do in regards to collecting Mr. Sullivan’s insurance. 

“Q. Did you ask them for the one in charge of the department? A. I asked 
them se the one in charge of the department and the lady answered me that she 
was there— 

“Mr. Anderson: If the Court please, I object. I move that be stricken out. 
You can’t prove agency by the declarations of an agent.” 


After some discussion between the court and counsel for both parties, plaintiff’s 
wife resumed her testimony as follows: 


“Mr. Corbett: Mrs. Sullivan, what was said there? What did you say to 
that woman? A. I just asked her where I could see, or get advice for to get 
Mr. Sullivan's insurance—his total disability. I asked her if. she could inform 
me if I could do it there, or write any place for it. She said, ‘I will take care 
of it for you.’ There was no other conversation had. At the time she did not 
consult any books or records there in my presence. She did not give me any 
papers or forms to fill out, not a thing. Then on her assurance that she would 
take care of it, | went away. They did not pay a penny of insurance to me. After 
that I had further conversation with the John Hancock Mutual Life Insurance 
Company, on the telephone—I called on the telephone. I got the number of the 
John Hancock Mutual Life Insurance Company by looking it up in the telephone 
directory, and I called that number and a lady answered the telephone. I recognized 
the voice as being that of the same lady that I spoke to the first time I was 
there. That conversation was between the second and third week of November, 
1932. It was within five days of the two weeks of the second of November. 
That is as near as I can remember it. 2 

“QO. What did you say to that person at that time?” ; Pik 

Here followed objections by counsel for defendant, after which plaintiff's 
wife resumed her testimony as follows: “Well, I asked her why I didn’t hear 
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from the company in regard to the insurance and she said it would take a little 
bit more time. Is that all right? That I would be willing to wait another three 
or four days and I said please let me hear by the first of the week, because Mr. 
Sullivan’s condition is very bad. And I waited and I waited and I called her up 
again in about four days from that and she seemed—” 

At this point defendant’s counsel again objected, after which the witness 
resumed her testimony as follows: 

“I recognized the voice the next time I called as that of the same lady I spoke 
to first. I told her I hadn’t heard anything at all and she told me, well, that is 
the best they could do and hung up and I am still waiting. 

“Q. Now, have you made any further telephone conversation to that place? 
A. I called up after that, too—I will say, judging in about ten days after that 
again and the answer came— 

“Mr. Anderson: Just a moment, I want to make the same objection as here- 
tofore made to the previous conversations. 

“The Court: On the same grounds? 

“Mr. Anderson: Yes. 

“The Court: Overruled.” 

The defendant here saved its exception to the ruling of the court, after which 
the witness answered: “I identified the voice that last time as the same party | 
spoke to in person. That conversation was that the company would pay the claim 
or whatever they call it, but it would take time. I never heard again, not after 
that, because I was waiting and waiting, and I am still waiting.” 

In support of its contention that there was no insurance on plaintiff's life at 
the time proof of disability was submitted, defendant argues that the policy lapsed 
for failure to pay premiums on November 21, 1932, and that the proofs were 
not submitted until about January 28, 1935. It appears that on the date named 
plaintiff’s counsel sent a letter to the defendant enclosing a disability benefit claim 
filled out by plaintiff, and also a statement filled out by plaintiff’s attending phy- 
sician. In that letter plaintiff’s counsel stated that plaintiff had been permanently 
disabled since October 1, 1932, and that due proof of his disability had been 
furnished to defendant. The letter concluded with a demand for payment. The 
defendant answered said letter on February 4, 1935 denying liability for the 
claim and reserving all of its legal rights and defenses. 

Defendant cites one Missouri case and a number of cases from other states 
to support its contention. Inasmuch as we believe the cases from the other states 
are not applicable, we deem it unnecessary to list them here. The Missouri case 
relied on by defendant is Kingsland v. Missouri State Life Ins. Co., 228 Mo.App. 
198, 66 S.W.2d 959, 960. The policy in that case provided that, if an insured 
employee should furnish due proof that he had become totally and permanently 
disabled by bodily injury or disease and had been so for a period of six months, 
insurer would immediately pay to the insured in full settlement of all obligations 
“the amount of insurance in force hereunder on such insured at the time of the 
approval by the company of the proof as aforesaid.” The group policy therein had 
been issued to the employer on October 1, 1927, and had been terminated by the 
employer on October 3, 1931. On June 19, 1931, the employee received an injury 
rendering him totally and permanently disabled while the policy was in force. 
It also appeared that the insured’s disability had existed for more than a period 
of six months before the filing of the suit and that he had submitted due proofs 
thereof. It is true, the court in that case did hold that a cause of action could 
not be based on the insurance contract after complete termination thereof which 
could not have been stated as a cause of action while the contract was in force. 
It will be observed, however, that the policy involved in the Kingsland Case was 
not the same as the policy in the case at bar in that the policy in that case provided 
for a six-month waiting period, whereas there is no such provision in the policy 
involved in the instant case. But, there is a much stronger reason why the kings- 
land Case cannot be considered as authority in this case. The Kingsland Case 
was specifically overruled in a later case by the Kansas City Court of Appeals, 
the court which decided the Kingsland Case. In Schuerman vy. General American 
Life Ins. Co. (Mo.App.) 106 S.W.2d 920, the Kansas City Court of Appeals, in 
specifically overruling the Kingsland Case, held that, under a group life policy 
and an individual certificate which stipulated that settlement would be made of 
the amount of insurance in force at the time of the approval of proofs of total 





1938 


a little 
- three 
se Mr. 
her up 


ritness 


spoke 
that is 


place? 
r that 


here- 


which 
arty I 

claim 
- after 


life at 
lapsed 
- were 
named 
claim 
y phy- 
nently 
- been 

The 
or the 


states 
states 
i case 
o.App. 
nsured 
nently 
:onths, 
rations 
of the 
in had 
by the 
injury 
force. 
period 
proofs 
could 
which 
force. 
e was 
ovided 
policy 
Kings- 
| Case 
ppeals, 
ericat 
als, in 
policy 
ide of 
' total 


Life] Sullivan v. John Hancock Mutual Life Ins. Co. of Boston 777 


and permanent disability, the employee was entitled to recover benefits notwithstand- 
ing that the insurance had expired prior to the time of the furnishing of proofs) 
and that the provision which required that insurance should be kept alive by pay- 
ment of premiums until proof of loss was made was without consideration and 
void. It was further held in the Schuerman Case that, where liability has become 
fixed by the maturing of the policy, courts are reluctant to deprive the insured of 
benefits under such policy by any narrow or technical construction of conditions 
which prescribe formal requisites by means of which the accrued right is to come 
into fruition. 

In Hablutzel v. Home Life Ins. Co. of New York (Mo.App.) 52 S.W.2d 
480, which was a suit to recover premiums which had been paid by the insured 
and to compel the defendant insurer to indorse on the policy its agreement to waive 
the payment of premiums during the continuance of plaintiff’s disability, the policy 
provided for the waiver of premiums “if * * * insured shall, before attaining the 
age of sixty years, furnish due proof * * * that he has become totally disabled,” 
etc. This court in that case held that, inasmuch as the policy provision for the 
waiver of premiums merely required “due proof” of disability, such proof need 
not be in writing or sworn to and need not be the strongest or best proof available. 
In that case there was evidence to show that the local agent of the insurer received 
verbal notice from the insured’s wife, when she made application for an extension 
of time for the payment of premiums, that the insured had become totally disabled. 
It was held by this court that the insurer was precluded from thereafter denying 
liability for the return of the premiums and that the statement by the insured’s 
wife to the insurer’s agent concerning the insured’s total and permanent disability, 
which she made in connection with her application for extension of time for the 
payment of the premium on the ground of such disability, should be regarded 
as due proof of notice of disability, or, if it may not be so regarded, the insurer 
under such circumstances must be held to have waived due proof. 

The Hablutzel Case, on the dissent of one judge of this court, was certified 
to the Supreme Court. The action of this court in affirming the judgment of the 
trial court in favor of Hablutzel in that case met with the approval of the Supreme 
Court and the judgment in favor of plaintiff therein against the insurance company 
was affirmed. See Hablutzel v. Home Life Ins. Co. of New York, 332 Mo. 920. 
59 S.W.2d 639. 

[4-6] Under the doctrine of the Hablutzel Case, we are of the opinion that, 
in view of the uncontradicted evidence in the case at bar showing that plaintiff's 
wife went to the St. Louis business office of the defendant insurer and there 
notified the person in charge of her husband’s condition and disability and received 
irom that person assurance that the claim would be taken care of, which assurance 
was repeated over the telephone thereafter several times by the same _ person, 
defendant should not be heard to say that it did not receive due proof of plaintiff’s 
disability. We think that the testimony of plaintiff's wife, standing in the record 
without contradiction and without any attack on her credibility as a witness, shows 
a waiver by defendant of any right it may have had to have demanded written proof. 
Defendant’s counsel stated at the trial that he believed the person mentioned by 
plaintiff’s wife was defendant’s cashier, but defendant argues that, even if it be 
conceded that it was the cashier to whom plaintiff’s wife presented plaintiff’s claim 
for disability benefits, there is nothing to show that such cashier had any authority 
to waive any of the requirements of the policy, and that such authority could not 
be proved by the mere declarations of the agent. Of course, it is settled law that 
the mere declarations of an agent alone, without showing the surroundings and 
circumstances under which they were made, would not be sufficient to show the 
agent’s authority. However, we do not have in this case a situation such as was 
shown in the case of Clark v. John Hancock Mutual Life Ins. Co., 230 Mo.App. 
593, 58 S.W.2d 484, relied upon by defendant herein. In the Clark Case the plaintiff 
testified that the agent collecting the weekly premiums for the defendant company 
from a neighbor next door to plaintiff told her to put away the policy and to 
forget about it; that it would run extended insurance; and that neither plaintiff 
nor the agent said anything about a written request therefor. This court held that 
such testimony was, of course, insufficient to take to the jury the question whether 
the insurer waived the requirement for a written request for such extended insur- 
ance. In the case at bar, however, plaintiff’s wife, acting as plaintiff’s agent, went 
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tothe business office of the defendant company for the purpose of taking the 
necessary steps to present such proof as was required to make proper claim for 
her husband’s disability benefits. To what more appropriate place could she go in 
order to present the claim than to defendant’s business office? It was but natural 
that plaintiff should rely on such a promise given under such circumstances in 
defendant’s office. The defendant company maintained that office for the purpose 
of transacting its insurance business with those having such business with it. It 
placed its cashier in that office to meet the public to enable it to carry on such 
business. Having undertaken to maintain such an office for such purpose, it was 
defendant’s duty to see to it that persons calling there to make presentation of 
claims should be referred to some one having authority to represent it in such 
matters, if its cashier did not actually have such authority. Failing to do this, 
it cannot complain that its patron relied on the premise that the claim would be 
taken care of, made by one having at least apparent authority to act for it in the 
matter. We hold the court did not err in refusing to give defendant’s peremptory 
instruction as to the second count. 

[7] Defendant contends that the court erred in reading to the jury plaintiff’s 
instruction No. 2 because said instruction did not require the jury to find that the 
insured was “permanently, continuously and wholly prevented thereby for life 
from engaging in any occupation or employment for wage or profit.” It is argued 
that the instruction without the phrase quoted permitted the jury to find for plaintiff 
if they merely found that he became wholly disabled without regard to the per- 
manency of his disability. The instruction told the jury that, if they found from 
the evidence that “on October 28, 1932, the plaintiff become totally disabled by 
sickness or disease and has been continuously prevented thereby from performing 
any and every duty pertaining to his occupation for wage or profit,” and required 
the jury to find, as a prerequisite to a verdict for plaintiff various other elements 
not involved in the point raised by defendant here, then their verdict should be 
for plaintiff. Defendant cites the case of Prudential Ins. Co. v. Johnson, 265 Ky. 
767, 96 S.W.2d 793, decided by the Court of Appeals of Kentucky. We do not 
believe we would be warranted in applying the rule of the Kentucky case to the 
instruction in the case at bar. 

In Boillot v. Income Guaranty Co. (Mo.App.) 102 S.W.2d 132, 141, it was 
alleged in a suit for total and permanent disability benefits under an accident policy 
that the insured was totally and continuously disabled. Answering the contention 
of the defendant therein that such allegation was not sufficient to present the 
issue as to whether the insured was permanently disabled, the court held that the 
expression “totally and continuously disabled” implied permanency; the court said: 
“The word ‘continuous’ means ‘connected, extended, or prolonged without cessation 
or interruption of sequence.’ The words ‘totally and continuously disabled’ must 
be given the same meaning as would be given the words ‘totally and permanently 
disabled’ if such words had been used instead.” 

Under the evidence in the case at bar showing plaintiff's pitiable physical 
condition, with defendant presenting no evidence whatsoever to contradict it, we 
think the error was harmless and the jury could not have been misled by the 
instruction given. 

Dr. Cook testified for plaintiff that plaintiff came to him for treatment in 
October, 1932; that, after due examination and consideration, he came to the 
conclusion that plaintiff had a carcinoma of the duodenum; that he treated plaintiff 
after that on several occasions and plaintiff was not in a condition to work; that 
he advised plaintiff to leave his work when plaintiff first came to see him; that 
he told plaintiff he did not think there was a chance in the world of his getting 
well; that the last time he saw plaintiff was in January, 1933; that in his opinion 
plaintiff would never be able to return to work; that, regardless of the nature of 
plaintiff’s duties, his opinion would be the same; that a duodenal ulcer is as bad 
or worse than a carcinoma; that he never saw one cured yet; that, regardless ot 
X-rays which had been taken of plaintiff at the hospital showing adhesions and 
duodenal ulcer instead of carcioma, he would still say that plaintiff was totally 
and permanently disabled; that duodenal ulcers are very bad things; that they 
usually break, and, if a hemorrhage takes place, that is the end of the patient. 
Plaintiff's neighbors and friends gave testimony which showed a man in a condition 
amply warranting the inference that his malady is incurable. 

[8] The fact that plaintiff tried to do his work when he was really not able 
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to do it during the last week and the last night of his employment does not show 
as a matter of law under all the evidence in this case that he was not totally and 
permanently disabled. Moss v. Metropolitan Life Ins. Co., 230 Mo.App. 70, 84 
S.W.2d 395; Young v. Metropolitan Life Ins. Co., 229 Mo.App. 823, 84 S.W.2d 
1065; Stoner v. New York Life Ins. Co. (Mo.App.) 90 S.W.2d 784. Furthermore, 
the policy mentioned in count 2 provided: “The insurance of any employee covered 
hereunder shall end when his employment with the employer shall end except in 
a case where at the time of such termination the employee shall be wholly disabled 
and prevented by bodily injury or disease from engaging in any occupation or 
employment for wage or profit. In such case the insurance will remain in force 
as to such employee during the continuance of such disability for the period of 
the three months from the date upon which the employee ceased to work and 
thereafter during the continuance of such disability and while this policy shall 
remain im force until the employer shall notify the company to terminate the 
insurance as to such employee. Nothing in this paragraph contained shall limit 
or extend the Permanent Total Disability Benefit to which an Employee shall 
become entitled under this policy.” 

[9] Under the rule of liberal construction of the policy in favor of the insured 
which prevails in this State, we hold that plaintiff is entitled to the benefits sued 
for. The verdict and judgment were clearly for the right party. 

We find no reversible error in the record, and the judgment is accordingly 
affirmed. 

Becker, J., concurs. 

Hostetter, P. J., absent. 


RIEGER v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 24347. 
St. Louis Court of Appeals. Missouri. Dec. 7, 1937. 
Rehearing Denied Dec. 22, 1937. 
110 Southwestern Reporter (2d) 878. 
1. PROXIMATE CAUSE. 

The maxim “causa proxima, non remota, spectatur,” is applicable in determining 
whether death following accidental injury to insured having an existing disease 
which was contributory cause of death resulted directly from bodily injury inde- 
pendently and exclusively of all other causes through external, violent, and acci- 
dental means within double indemnity provision in life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2, DOUBLE INDEMNITY. 

\ life policy provision-that double indemnity for accidental death was not 
payable if insured’s death resulted “directly or indirectly from bodily or mental 
infirmity or disease of any sort” referred to cause of accident and not to its effect. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. PROXIMATE CAUSE. 


Evidence that insured was in apparent good health prior to fall and had not 
suffered pain in abdominal region or had a peritoneal hemorrhage, that he suffered 
severe pain in abdominal region after accident and that 12 days thereafter an 
operation revealed tremendous blood clot in peritoneal cavity, warranted finding 
that fall was direct, proximate, and efficient cause of insured’s death and that 
diseased condition of his body was a remote and not direct or proximate cause of 
death, so as to authorize recovery of indemnity benefits for accidental death 
provided in life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4, PENALTY. 

An insurer acting in good faith can insist upon judicial determination of open 
question of law or issue of fact determinative of insurer’s liability without being 
penalized therefor. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
5. PENALTY. : 2 
The submission to jury of question of insurer’s vexatious refusal to pay acci- 
dental benefits provided in life policy was error where there was no evidence of 
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bad faith of insurer and there was an open question of law or issue of fact deter- 
minative of insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

On Motion for Rehearing. 
6. ACCIDENT. 

A provision in life policy that double indemnity benefits for accidental death 
should not be payable if death resulted directly or indirectly from bodily or 
mental infirmity or disease would not be construed to mean that insurer was not 
liable for double indemnity if death resulting directly from external, violent, and 
accidental means was contributed to indirectly or partially by disease, or if acci- 
dent would not have caused death except for disease. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

7. CONSTRUCTION. . 

Provisions in insurance policies designed to cut down, restrict, or limit insur- 
ance already granted or introducing exceptions or exemptions must be strictly 
construed against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from St. Louis Circuit Court; Eugene J. Sartorius, Judge. 

Action by Mamie F. Rieger against the Mutual Life Insurance Company of 
New York. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with directions. 

Jones, Hocker, Gladney & Jones, of St. Louis, for appellant. 

Emmett Golden and Rene J. Lusser, both of St. Louis, for respondent. 

Sutton, Commissioner. 

This is an action on a life insurance policy. So far as pertinent here the 
policy is as follows: “The Mutual Life Insurance Company of New York promises 
to pay, upon receipt of due proof of the death of Walter E. Rieger, the insured, 
two thousand dollars, (the face amount of this policy) to his wife, Mamie F. 
Rieger, the beneficiary, or, if there further be received due proof that such death 
resulted directly from bodily injury, independently and exclusively of all other 
causes, and that such bodily injury was effected solely through external, violent 
and accidental means, promises to pay to said beneficiary, instead of the face 
amount of this policy, four thousand dollars (double the face amount of this policy, 
herein called double indemnity), provided, however, that this double indemnity 
shall not be payable in the event of the insured’s death as a result of military or 
naval service in time of war nor shall it be payable in the event of the insured’s 
death at any time by his own act, whether sane or insane, nor if such death be 
caused directly or indirectly, wholly or partly, by riot, insurrection or war or 
any act incident thereto, nor if such death be a result of participation in aeronautics 
or submarine operations, nor if such death result from any violation of law by 
the insured, or from police duty in any military, naval or police organization, or 
directly or indirectly from bodily or mental infirmity or disease of any sort.” 

Upon proof of the death of the insured defendant paid the face amount of 
the policy, and this action is for the recovery of $2,000 on the double indemnity 
provision of the policy. 


The trial, with a jury, resulted in a verdict in favor of plaintiff for $2,113.67, 
including interest, as the amount due on the double indemnity provision of the pol- 
icy, and for $275, as attorneys’ fees, for vexatious refusal to pay. Defendant 
appeals. 

The insured died at the City Hospital in St. Louis on January 7, 1935, at the 
age of 44 years. He had an accident on Monday, December 24, 1934. Plaintiff's 
evidence shows that prior to the accident he had always been in a good state of 
health, except that about 6 weeks prior to the accident he had an attack of 
bronchitis. He was five feet eleven inches tall, and weighed 175 pounds. He resided 
in a four-family flat on the second floor at the time of the accident, which occurred 
in the evening. He and his wife were descending the steps leading from the 
back porch. One of the steps was split in the middle. As he stepped on this split 
step it broke with him and threw him down. He fell backward on his sacrum 
and right side. The right side of his abdomen struck the step. He immediately 
suffered intense pain, which was continuous and grew worse from the time of 
the accident. He had never complained of any pain in the abdomen prior to the 
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accident. After the accident his wife assisted him to his room and treated him 
with hot applications, but he continued to suffer through the night and the fol- 
lowing day. On Wednesday, Dr. W. W, Simms was called. He administered 
hypodermics to ease the pain, and advised immediate hospitalization. His advice 
was not heeded. On Thursday, plaintiff went to Dr. Simms’ office and obtained 
medicine. This gave no relief. On Friday, plaintiff being unable to get in touch 
with Dr. Simms called in Dr. Carvin. On his advice insured was taken at once 
to the City Hospital, where he was treated by Dr. Sauer, a resident physician 
of the hospital. He was at that time a very sick man and was suffering severe 
pain. Concerning his condition at that time, Dr. Sauer testified: “The patient was 
groaning and moaning, in severe pain; complained of the most intense generalized 
abdominal cramps. He looked sick; had a rapid pulse, a low temperature and an 
elevated respiration. The abdomen was very tender to the touch generally all 
over the abdomen, especially the right upper quadrent of the abdomen.” On Sat- 
urday, December 29th, the doctor found there had developed “a mass in the right 
upper aspect of the abdomen.” On the following Monday, December 3lst, he 
noticed “a progressive enlargement of this mass.” On January 5th, he performed 
an operation and “found a tremendous clot of blood in the so-called lesser peritoneal 
cavity, perhaps three quarts of blood, old clotted blood.” His diagnosis at that 
time was “hemorrhage into the ruptured peritoneal tissues.” A post mortem was 
made on the body. Dr. Sauer was present and observed the post mortem in its 
performance. He testified that the post mortem disclosed “no evidence of gross 
pathology of the liver,” and that the diagnosis at the time of the post mortem 
was “peritoneal hemorrhage and acute pancreatitis,” and that in his opinion “the 
fall that this man had could cause the condition I found him in, and would cause 
his death, that is, the hemorrhage that would ensue therefrom would cause his 
death.” He further testified that “pancreatitis may be caused by obstruction of 
the common bile duct or ampulla, or it may be due to trauma.” He further tes- 
tified as follows: “Q. Now, if the history of this case showed a bile or gall 
bladder disease previous to the time of the accident, say six or eight months 
previous, would that have a tendency to make you think this condition was a result 
of disease rather than trauma? Would it be an added element? <A. If we found 
there in the history evidence of previous inflammation of the gall bladder, that 
would tend to substantiate the fact, or rather, the causative factor of this pancreatitis 
plus hemorrhage. However, we found no evidence of gross pathology of the 
gall bladder.” ? 

Dr. W. W. Simms, who was a witness for plaintiff, testified that he saw the 
insured the next day after Christmas and found him complaining of pain in the 
abdomen; that he administered hypodermics and medicine and advised hospitaliza- 
tion. He stated that he was not equipped to make a diagnosis of the case, but 
stated that in his opinion “a severe blow in the region of the abdomen will cause 
a hemorrhage of the pancreas,” and that it is possible for a man to injure the 
pancreas by falling on a step in a sitting position. 

Dr. John J. Conner testified, on behalf of defendant, that he performed an 
autopsy or post mortem on the body of the insured and found the pancreas thick- 
ened and hardened, and that the cause of that was acute pancreatitis; that he 
found evidence that a hemorrhage had happened a few days prior to the autopsy : 
that it was a peritoneal homorrhage; that he could not exactly tell where the 
hemorrhage was from or what caused the hemorrhage; that he surmised that a 
blood vessel had bursted in some part of the body; that in his opinion a hemorrhage 
of the pancreas could be caused by a blow. 

Dr. Louis M. Webb testified, on behalf of defendant, that he treated the insured 
in March, 1934, and again in the early part of November, and that his diagnosis 
as to what the insured was ailing with on these occasions was “subacute bronchitis 
and chronic gall bladder or liver trouble.” 


The physicians described the pancreas as a large organ that extends almost 
across the whole abdomen about four finger widths above the sacrum. 

Dr. D. L. Harris, testifying on behalf of defendant, stated, upon hypothetical 
interrogation, that in his opinion acute hemorrhagic pancreatitis was the cause of 
insured’s death, and that the acute hemorrhagic pancreatitis came on as a complica- 
tion and as a result of a previous gall bladder disease. He further stated that 
hemorrhagic pancreatitis was usually caused by obstruction of the pancreatic duct 
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He explained this as follows: “There is a duct leading from the liver which is 
known as the bile duct. There is a duct leading from the pancreas which is known 
as the pancreatic duct. These meet just before they enter into the intestinal tract, 
to pour juices into the tract, to aid digestion. At that point where they enter the 
tract it is specifically named as the ampulla. Now, if that tract be obstructed in 
that part of the duct after the two join, the bile will then flow into the pancreas 
because it has no other escape. When bile in a case of an infected liver, or an 
infected part of the system, enters into the pancreas, acute pancreatitis results, 
and then hemorrhage takes place from the destruction of the blood vessels.” He 
did not think the insured’s fall could have caused the hemorrhage. 

[1] Defendant assigns error here for the refusal of its instruction in the nature 
of a demurrer to the evidence, insisting in support of the assignment that the evi- 
dence fails to show that the insured’s death resulted directly from accidental bodily 
injury, independently and exclusively of all other causes, within the meaning 
of this provision of the policy. Defendant invokes the rule of construction, which 
seems to obtain in some jurisdictions, respecting policy provisions similar to this, 
that, if an existing disease or infirmity contributes to cause the death of the insured, 
in the sense that death would not have resulted but for the existing disease or 
infirmity, the insurer is not liable. Such rule of construction, however, does not 
obtain in this state. On the contrary, the maxim, causa proxima, non remota, 
spectatur, is applied. Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S.W. 592, 
593, 61 L.R.A. 459, 97 .Am.St.Rep. 560; Wheeler v. Fidelity & Casualty Co., 298 
Mo. 619, 251 S.W. 924; Smith v. Washington National Insurance Co. ( Mo.App.) 
91 S.W.2d 169, 174; Driskell v. United States Health & Accident Insurance Co., 
117 Mo.App. 362, 93 S.W. 880; Beckerlege v. Locomotive Engineers’ Mutual Life 
& Accident Insurance Ass’n (Mo.App.) 274 S.W. 917; Hooper v. Standard Life 
& Accident Insurance Co., 166 Mo.App. 209, 148 S.W. 116. 

_ Defendant’s counsel contend that the Fetter Case, which involved a rupture 
of a demurrer to the evidence, insisting in support of the assignment that the evi- 
dence in that case that the cancerous condition of the kidney was a contributory 
cause of death. Counsel apparently overlook the testimony of Dr. Hall in that 
case, which was stressed by the court as follows: 

“Dr. Hall, a scientific witness for defendant, who examined the kidney after 
it had been taken from the body, after death, was of the opinion that the cancer 
existed before the accident, and that the rupture occurred only in the diseased part 
of the kidney. He said: ‘The existing cause of the hemorrhage was the injury, 
and the predisposing cause was the cancer. Q. What do you mean by the ‘pre- 
disposing cause’? A. That was the condition of the kidney which gave rise to th 
production of the fracture. The predisposing cause is the remote cause. * * * 
The cancerous condition weakened the kidney to such an extent that it responded 
to this injury by some accidental means’ ” (Ttali¢s ours.) 


Can there be any question that this testimony shows that the cancerous condi- 
tion of the kidney was a contributory cause of death? 

[2] Defendant also relies on the provision of the policy that double indemnity 
shall not be payable if the death of the insured result “directly or indirectly from 
bodily or mental infirmity or disease of any sort.” This provision evidently has 
reference to the cause of the accident, not to its effect. This is shown by its 
intimate association with other provisions such as that double indemnity shall not 
be payable in the event the insured’s death shall result from military or nava’ 
service in time of war, or by his own act, or from riot, insurrection, or war 
or from participation in aeronautics or submarine operations, or from any viola- 
tion of law by the insured, or from policy duty in any military, naval, or police 
organization. This is apparently the construction placed upon a similar polics 
provision in Carr v. Pacific Mutual Life Insurance Co., 100 Mo.App. 602, 75 S.W. 
180, a case relied on by defendant here. 

There is no evidence in this case, nor contention, that the insured’s fall resulted 
directly or indirectly from bodily or mental infirmity or disease of any sort. It 
will be time enough when such a case arises to determine the effect ot this 
provision in its application thereto. 


[3] Defendant further contends that the evidence is insufficient in that it shows 
nothing more than a possibility that the accident caused the hemorrhage which 
resulted in the insured’s death. We can see no substantial merit in this contention 
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It may be that the testimony of the physicians went no further than to show that 
the accident could have caused the hemorrhage, but in addition to this the testimony 
for plaintiff shows that the insured prior to the accident was in an apparent state 
of good health, and had not suffered any pain in the abdominal region, and that 
immediately following the accident he began to suffer severe pain in that region 
which continued to grow worse down to the time of his death, and that 12 days 
after the accident an operation revealed a “tremendous clot of blood—old clotted 
blood—in the so-called lesser peritoneal cavity.” The evidence shows no hemor- 
rhage prior to the accident. In this connection, see: MacDonald v. Metropolitan 
Street R. Co., 219 Mo. 468, loc. cit. 481, 118 S.W. 78, loc. cit. 82, 16 Ann.Cas. 810; 
Sharp v. Missouri Pacific R. Co., 213 Mo. 517, 111 S.W. 1154; Schulz v. St. 
Louis-San Francisco Ry. Co., 319 Mo. 8, 4 S.W.2d 762, loc: cit. 767; Kimmie v. 
Terminal R. Ass’n, 334 Mo. 596, 66 S.W.2d 561; Meyers v. Wells (Mo.Sup.) 273 
S.W. 110, loc. cit. 116; Derschow v. St. Louis Public Service Co., 339 Mo. 63, 95 
S.W.2d 1173, loc. cit. 1175; Mueller v. St. Louis Public Service Co. (Mo.App.) 
44 S.W.2d 875; Lunsford v. St. John’s Hospital (Mo.App.) 107 S.W.2d 163; 
Klohr v. Edwards (Mo.App.) 94 S:W.2d 99, loc. cit. 105; McPherson v. Premier 
Service Co. (Mo.App.) 38 S.W.2d 277. 

As said in the Smith Case, supra, the evidence in this case reasonably warrants 
the finding that the accident suffered by the insured “was the direct, proximate, 
and efficient cause of the insured’s death, and that the diseased condition of his 
body was a remote and not the direct or proximate cause of his death.” 

Plaintiff’s instruction No. 2, complained of by defendant, is a substantial 
replica of instruction No. 2 given and approved in the Fetter Case. It would 
serve no useful purpose to set out or discuss the instruction here. 

[4, 5] Defendant urges that the court committed error in submitting to the 
jury the question of vexatious refusal to pay the double indemnity provided for 
in the policy. It has been repeatedly held by the courts of this state that, where 
there is an open question of law or an issue of fact determinative of the insurer’s 
liability, the imsurer, acting in good faith, may insist upon a judicial determination 
of such question or issue without being penalized therefor. Cooper v. National 
Life Ins. Co., 212 Mo.App. 266, 253 S.W. 465; Campbell v. National Fire Ins. 
Co. (Mo.App.) 269 S.W. 645; State ex rel. Continental Life Ins. Co. v. Allen, 
303 Mo. 608, 262 S.W. 43, loc. cit. 46; Rush v. Metropolitan Life Ins. Co. (Mo.App.) 
63 S.W.2d 453, loc. cit. 456; St. Clair v. Washington Fidelity Nat. Ins. Co. 
(Mo.App.) 89 S.W.2d 85. In this case the record discloses no evidence of bad 
faith on the part of defendant. It follows that the court erred in submitting the 
question of vexatious refusal to pay. 

The commissioner recommends that the judgment of the circuit court be 
reversed, and that the cause be remanded to said court, with directions to enter 
anew judgment in favor of plaintiff against the defendant for $2,000, with interest 
thereon at the rate of 6 per cent. per annum from January 7, 1935, to the date of 
the new judgment. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

‘the judgment of the circuit court is accordingly reversed, and the cause 
remanded to said court, with directions as recommended by the commissioner. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 

On Motion for Rehearing. 

Sutton, Commissioner. 

Defendant’s learned counsel, with much apparent sincerity and earnestness, 
urge that-our construction of the provision of the policy that double indemnity shall 
not be payable if the death of the insured result directly or indirectly from bodily 
or mental infirmity or disease of any sort is not justified by its language. Counsel 
concede that such a construction would be entirely justified if there was any 
ambiguity in the language. 

[6] In view of this we will examine the provision further. The language 
employed is that double indemnity shall not be payable “if death result directly 
or indirectly from bodily or mental infirmity or disease of any sort.” Counsel 
construe this to mean that double indemnity is not payable if death is caused 
or contributed to, directly or indirectly, or wholly or partially, from bodily or 
mental infirmity or disease. In other words, they construe it to mean that, though 
the insured’s death resulted directly from external, violent, and accidental means, 
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the insurer is not liable for double indemnity if such death was contributed to 
indirectly, or partially, by disease, or if the accident would not have caused death 
except for disease. The policy is not so written, and we are not permitted to 
rewrite it. 

[7] In this connection we have in mind the familiar rule that provisions in 
insurance policies designed to cut down, restrict, or limit, the insurance already 
granted, or introducing exceptions or exemptions, must be strictly construed against 
the insurer. 

[8] With respect to the complaint of learned counsel that we have not fairly 
set out the evidence pertinent to the ruling on the instruction in the nature of a 
demurrer to the evidence, it will suffice to say that it is not regarded as either 
necessary or proper to burden the opinion with a statement of the evidence in 
the light most favorable to the defendant. It is our duty to state the evidence 
in the light most favorable to the plaintiff, and this we have done. 

The commissioner recommends that the motion for rehearing be overruled. 

Per Curiam. 

The foregoing opinion of Sutton, C., is adopted as the opinion of the court. 

Appellant’s motion for rehearing is accordingly overruled. 

Hostetter, P. J., and Becker and McCullen, JJ., concur. 


DALBEY v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 7735. 
Supreme Court of Montana. Dec, 11, 1937. 
74 Pacific Reporter (2d) 432. 
1. ACCIDENTAL MEANS. 

To recover on provision of life policy providing double indemnity for death 
from bodily injury caused directly, exclusively, and independently of all other 
causes by external, violent, and purely accidental means, something more than 
the fact of resulting death to the insured is necessary to establish case of 
death by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. BURDEN OF PROOF. 


Beneficiary suing on double indemnity provision of life policy had burden 
of establishing not only death but that death resulted from accident within 
meaning of such provision. 


(For other cases, see Insurance, Dec. Dig. § 846[8].) 
3. CONSTRUCTION. 


_A policy is to be liberally construed as against the insured and strictly construed 
against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
7. ACCIDENTAL DEATH. 


Where life policy provided for double indemnity for death from “accident” 
and defined death from accident as meaning death resulting solely from 
bodily injuries caused directly, exclusively, and independently of all other causes 
by external, violent, and purely accidental means, the definition did not alter the 
requirement that the death was required to be “accidental.” 

Neither the word “accident” nor “accidental” has a technical legal 
meaning, but must be considered in light of the common and accepted 
meaning and construed according to common speech and usage which 
contemplates something unanticipated, unforeseen, and unusual without 
design, intention, or premeditation. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

8. GASSES AND FUMES. 

Evidence that insured fireman, a strong and healthy young man, assisted 
in fighting fire just outside city, necessitating unreeling and laying of hose by 
hand, that burning barn had outside of corrugated iron, that large quantity of 
hay and livestock were burning with inflammable portion of barn, that stench and 
smoke were unbearable at times, that barn was located under a hill and that 
smoke hung close to ground, sustained finding that death of fireman from 
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acute pulmonary edema brought about by inhalation of smoke and fumes was 
caused by “accidental means” within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Fergus County, Tenth District; William L. 
Ford, Judge. 

Action by Gertrude M. Dalbey against the Equitable Life Assurance Society 
of the United States. From an adverse judgment, defendant appeals. 

Affirmed. 

J. A. Poore, of Butte, for appellant. 

Oscar O. Mueller, of Lewistown, for respondent. 

Stewart, Justice. 

This is an action on an insurance policy issued by the defendant company, 
respondent here. By the terms of the policy plaintiff, mother of George K. 
Dalbey, deceased, was named beneficiary to receive $2,000 in case of the death 
of the insured, with the beneficial amount to be increased to $4,000 on receipt 
of proof of death from accident, in accordance with the following definition 
contained in the policy: “Death from accident means death resulting solely 
from bodily injuries caused directly, exclusively and independently of all other 
causes by external, violent and purely accidental means.” ‘The paragraph then 
provided for the noninclusion of certain designated risks, but did not provide 
for the exclusion of a fireman from the protection of the policy. Deceased, a 
fireman, was therefore covered and protected by the policy in accordance with 
the terms thereof. 

The cause was tried to the court, a jury having been expressly waived. 
The primary liability on the policy, $2,000, was paid upon proof of death fur- 
nished, leaving for controversy only the matter of the additional $2,000, which 
was payable only in the event of accidental death. The court found that the 
deceased had died as a result of accidental means resulting solely from bodily 
injuries caused directly, exclusively, and independently of all other causes, by 
external violence and purely accidental means as stipulated in the policy, and 
concluded, as a matter of law, that the plaintiff was entitled to a judgment 
for the additional $2,000. The appeal is from that judgment. 

The sole question presented by the assignments of error is whether the 
evidence is sufficient to support the finding that the cause of insured’s death 
was such as to bring it within the double indemnity provision of the insurance 
contract. Solution of the question naturally depends upon a consideration of 
~ evidence in the light of the term “death from accident,” as defined in 
the policy. 

It is the position of defendant that the death, though accidental, was not 
caused directly, exclusively, and independently of all other causes, by external, 
violent, and purely accidental means. It also denies that any such proof of 
death has been furnished. Plaintiff’s position is to the direct contrary. 

The very nature of such a contract of accident insurance makes it neces- 
sary to consider the facts of each particular case to determine whether the 
death of an insured is one for which the insurance company has agreed to pay 
increased indemnity. The judicial variability on the question of accidental means 
causing the lack of uniformity in the interpretation of such policies has arisen 
largely from the dissimilarity of facts involved. Mehaffey v. Provident Life & 
Accident Ins. Co., 205 N.C. 701, 172 S.E. 331. 

The only evidence adduced. relative to the circumstances of the death of the 
insured here was the testimony of two witnesses, the fire chief in charge of the 
department fighting the fire, and the doctor who attended deceased immediately 
aiter his collapse. Both witnesses were produced by the plaintiff. Defendant intro- 
duced no evidence. Their testimony disclosed that deceased was apparently an 
exceptionally strong and healthy young man; that he was a regularly paid member 
of the city fire department; that he died in service from acute pulmonary edema, 
caused by the inhalation of smoke and gas fumes. The testimony of the fire chief 
further disclosed that the fire was that of a large barn having a wooden interior 
and covered on the outside with corrugated iron; that there were about twenty tons 
ot oat hay and a few head of livestock in the barn, which was located just outside 
the city limits of Lewistown and under a hill. The nearest water hydrant to the 
barn was approximately 300 feet away, and it was impossible to get near the barn 
trom the hydrant with a fire truck. This fact necessitated the laying of two lines 
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of hose by hand from the hydrant down the hill to the barn. Deceased assisted in 
the unreeling and laying of the hose, which work was usually done with the truck. 
Continuing, the fire chief testified: “It was a very unusual fire, because of the fact 
that it was situated right under a hill. The smoke was so intense at times we 
had to move our position several times in order to stay where we could throw waten 
on the fire. There were several head of livestock burned in the barn, a horse 
and four head of calves, and that stench and smoke made it unbearable at times, 
and made it necessary to shift positions from one place to another in order to stay 
anywhere near the barn.” 

Further testifying with reference to smoke conditions and types of smoke, 
the witness said: “Sometimes it will be a light smoke that will hit the atmosphere 
and lift and drift off, and sometimes you have heavy smokes. I don’t know what 
the technical term would be, but they hang close to the ground. That is the par- 
ticular type of fire we really have trouble with trying to stay close to, and that 
was the particular type of fire in this case that Dalbey was fighting. The smoke was 
very dense and hung to the ground and the hillside. Whether it was the contour 
of the ground, or whether it was just the condition of that particular kind of 
smoke, I can’t say; but I do know that particular smoke was very intense and very 
irritating, and as fast as men would come out of the smoke they would be coughing 
and doing a lot of spitting. Some smoke does not affect us that way.” 

It appears that deceased’s asphyxiation did not manifest itself while he was 
actually engaged in shooting water into the blaze, but that it came about while 
shifting the position of the hose from the north to the south side of the barn 
to protect other buildings from burning. To make this change it was necessary 
to climb a six-foot fence. Deceased reached the top but, as he did so, he fell back 
unconscious. He did not recover from this and died some hours later. 

The testimony of the attending physician showed that deceased died from acute 
pulmonary edema, which condition, was brought about by the inhalation of smoke 
and fumes. He was asked the following question: “You heard the testimony in 
regard to his [deceased’s] collapse when he started to get over the fence. Would 
that indicate the condition he was in at that time, Doctor? Answer: I don’t think 
that has anything particular to do with it. Patients who collapse from inhalation of 
smoke usually collapse very quickly. They may have a few premonitory symptoms 
to which they may not attach very much importance. A person may inhale a 
small amount of monoxide gas, and the symptoms appear to be rather mild for a 
moment or two, and suddenly they don’t recall what happened after that.” 

Similar indemnity provisions have been the subject of much litigation in different 
jurisdictions, with the result that the decisions rendered have not been entirely 
uniform on the subject. A case illustrating the one extreme is that of Equitable 
Life Assurance Society of United States v. Hemenover, 100 Colo. 231, 67 P.2d 80 
110 A.L.R. 1270, a case subscribing to the rule that no distinction exists between 
accidental results and accidental means. On the other hand, illustrating an opposite 
result, is the case of Mehaffey v. Provident Life & Accident Ins. Co., supra, wherein 
that court announced that, in the absence of a showing that poison had been taken 
by mistake or inadvertence, the death was not the, result of accidental means within 
the terms of the policy. 


[1] The litigated cases on the subject have been comparatively few in this 
jurisdiction. The only case bearing immediately on the question is that of Tuttle 
v. Pacific Mutual Life Ins. Co., 58 Mont. 121, 190 P. 993, 997, 16 A.L.R. 601. In that 
case the policy contained a similar provision with respect to accidental means. In 
reversing the judgment, one of the grounds for doing so was that there was no 
evidence to support the court’s finding that death had come to the deceased by 
external, violent, and accidental means within the terms of the policy. The opinion 
gave recognition to the rule that in order to recover on such an accident policy, 
something more than the fact of resulting death to the insured was necessary to 
establish a case of death by accfdental means. It subscribed to the rule that, “where, 
in the act which precedes an injury, something unforeseen or unusual occurs which 
produced the injury, the injury results through accident.” Compare, also, McAuley 
v. Casualty Co., 37 Mont. 256, 96 P. 131, and the same case reported in 39 Mont. 
185, 102 P. 586. 


[2] As was clearly pointed out in the Tuttle Case, supra: “The burden of 
proof was upon the plaintiff to show, not only the death of the insured, but also 
that the death was caused by injuries sustained by the insured by external, violent, 
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and accidental means, and resulted within 90 days after the injury. In other words, 
the plaintiff must not only show death, but death resulting from accident within 
the meaning of the policy.” That burden likewise devolved upon the plaintiff here, 
and the question for our solution is whether she has carried the burden within the 
terms of the policy. 

It is not necessary to the solution of this question to discuss extensively the 
terms “external” and “violent,” as qualifying the word “accidental” in the quoted 
portion of the policy, because counsel for defendant company has devoted his brief 
and argument to a consideration of the term “accidental means.” Generally, on 
the point of death resulting from asphyxiation as constituting external and violent 
means, however, see 5 Couch’s Cyclopedia of Insurance Law, § 1150, and 6 Cooley’s 
Briefs on Insurance, p. 5254. We do not here assume to say that the terms “gas” 
and “smoke” are synonymous, or even analogous, except that both seem to be the 
same in so far as they are considered external and violent in their nature in relation 
to accident insurance cases. 

Resort to the evidence and a search for a similar factual situation in the author- 
ities have brought to our attention the recent Oregon case of Stuart v. Occidental 
Life Ins. Co., 156 Ore. 522, 68 P.2d 1037, 1042. The deceased in that case was, 
as here, a strong, healthy young man twenty-six years of age, and a member of 
the volunteer fire department of the city of Enterprise, Or. The evidence showed 
that “the insured while engaged in his duties as a fireman fighting fire, was caught 
by a falling ceiling so that he was enveloped in smoke, soot, and burning materials, 
and he was forced to inhale the smoke, soot, and flames to such an extent and in 
such a manner that he was internally and externally injured, and that his death 
was the direct result of these injuries. The testimony as to his being caught by 
the falling ceiling and being enveloped in smoke, soot, and burning débris was 
direct and positive. * * * The evidence of the doctors further shows that the death 
of deceased was a direct result of the injuries which he sustained at that time.” 
All testified that the inhalation of smoke while fighting the fire brought about the 
death. In holding for the beneficiary in that case, the court did so on the theory 
that, under an accident policy containing such provision, the liability had to be 
determined by causes rather than consequences. The language of the court is as 
follows: “In the present case there can be no question that the act which preceded 
the injury was something unforeseen, unexpected, and unusual, which produced 
the injury and the injury resulted through accidental means.” This pronouncement 
is in accord with the principles enunciated in the Tuttle Case, supra. 

_ The question, then, is whether the facts of this case are sufficient to sustain the 
finding of the trial judge, the trier of the facts, who expressly found that the death 
occurred as a result of accidental means. Does the evidence support that finding? 

In the process of evaluating the testimony, of weighing the evidence, to deter- 
mine the question of its sufficiency, with the ultimate purpose of deciding whether 
the evidence sustains the finding of the trial court, it is important to have in mind 
a few fundamental principles, and to give them effect in the consideration of the 
question. These principles are: 

[3] (1) That a policy of insurance is to be liberally construed as against the 
insured, and strictly construed against the insurer. De Vore v. Mutual Life Ins. 
Co., 103 Mont. 599, 610, 64 P.2d 1071. 

[4] (2) That this court indulges the presumption that the judgment of the dis- 
trict court is correct and will be upheld unless clearly shown to be erroneous, the 
burden of showing which rests upon the appellant. Herberson v. Great Falls Wood 
& Coal Co., 83 Mont. 527, 533, 273 P. 294. 

[5] (3) That the finding of the trial court will not be disturbed or reversed 
if the evidence, fully considered, furnishes reasonable grounds for different conclu- 
sions. Conner v. Helvik (Mont.) 73 P.2d 541, decided November 13, 1937, and not 
yet reported [in State report], and cases therein cited. 

16] (4) That the solution of any issue may rest in whole or in part upon cir- 
cumstantial evidence. Hier v. Farmers Mutual Fire Ins. Co., 104 Mont. 471, 67 
P.2d 831, 110 A.L.R. 1051. 


[7] It must be understood that the policy insured against “death by accident.” 
While it contained a definition as to just what the term means, viz., “bodily injuries 
caused directly and independently of all other causes, by external, violent and 
purely accidental means,” it is obvious that the definition did not alter the require- 
ment that the death must be accidental. The term “accidental means” does not add 
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to nor detract anything from that requirement. It is rather repetitious or explana- 
tory. It really constitutes an endeavor to emphasize the fact that the element of 
accident must be the proximate cause of the death, as distinguished from some- 
thing not accidental. 

The new work, 1 C.J.S. p. 425 et seq., contains a very full, complete, and com- 
prehensive discussion of the words “accident” and “accidental” and their meaning. 
It is there said that neither word has a technical, legal meaning, but must be con- 
sidered in the light of the common and accepted meaning, and construed according 
to common speech and usage—that the common understanding contemplates some- 
thing unanticipated, unforeseen, and unusual, without design, intention, or premedi- 
tation. With these principles in mind, we must consider the facts and circumstances 
of the case. 

Here the evidence discloses without contradiction that the conditions of the fire 
were unusual, due to the location of the barn and the construction thereof—the 
exterior parts being covered with corrugated iron, a noninflammable material which 
may have confined the smoke and gas for a time so that they might have burst forth 
in unusually destructive quantities—the heavy smoke, perhaps also caused by the 
fact that a large quantity of hay and some livestock were burning along with all of 
the flammable portions of the barn. The fire chief testified ‘that the extraordinarily 
dense and suffocating smoke made the conditions so unbearable at times that it 
was impossible to remain near enough to the fire to fight it effectively. The site or 
the fire was just outside of the city of Lewistown. It was a rural fire, such as 
the fire department was rarely called upon to combat, necessitating the unreeling and 
laying of hose by hand—a fact to be considered, since it called for extra exertion 
on the part of the deceased. 

It is true that the evidence does not disclose any such definite physical acci- 
dents or occurrences as those described in the case of Stuart v. Occidental Life Ins. 
Co., supra, which accidents were there held to have been the accidental means 
furnishing the proximate cause of deceased’s inhaling too much harmful smoke 
and gas fumes; however, deceased was here indisputably overcome by similar 
smoke and fumes the effects of which proximately caused his death. The facts 
and circumstances of this fire, although not furnishing as specific an example of 
something accidental, unusual, unforeseen, and proximate cause to deceased’s death, 
nevertheless do furnish evidence from which reasonable men, or the trier of the 
facts, might draw different conclusions. 

Fighting fires was in the day’s work of the insured. Certainly his beneficiary 
cannot be compensated unless something of an unforeseen or unexpected nature 
occurred contrary to the usual course of things. It is true that there is, as the court 
quoted in the case of Stuart v. Occidental Life Ins. Co., supra, “a great distinction 
between a voluntary act and a voluntary exposure to danger. Hidden danger must 
exist: yet the exposure thereto without any knowledge of the danger does not con- 
stitute a voluntary exposure to it. The approach to an unknown and unexpected 
danger does not make the act a voluntary exposure thereto. * * * The act may 
be voluntary, yet the exposure involuntary. The danger being unknown, the injury 
is accidental.” 


[8] There is nothing here to indicate that deceased had any knowledge of the 
unusual and exceptionally dangerous conditions to which he was subjected, and 
which were described by the fire chief as existing at the time. The matter, then, 
resolves itself into the question whether the facts, detailed by the witnesses, when 
taken with all of the circumstances surrounding the case, were sufficient to justify 
the trial court in the finding with relation to the cause of the death. It is our 
opinion that the facts and circumstances do disclose that something out of the 
ordinary in the nature of an accident did occur. It is true that deceased was 
handling and attempting to combat a dangerous and destructive instrumentality. We 
think it is likewise apparent that something out of the ordinary did occur, other- 
wise it was not to be expected that a healthy, rugged young man, in the prime of 
life, would be overcome in the manner described by the witnesses. It is impossible 
for us to say that there was no evidence adduced in support of the finding of the 
court. 

The judgment is affirmed. 


Sands, C. J., and Anderson, Morris, and Angstman, JJ., concur. 
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Abbott v. Prudential Ins. Co. of America 


ABBOTT v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of New Hampshire, Merrimack. Nov. 2, 1937. 


195 Atlantic Reporter 413. 
1. CAUSE OF DEATH. 4 

In action to recover accidental death benefits, evidence that insured was taken 
to hospital a week after automobile accident and died next day, having meanwhile 
continued his work, did not authorize recovery on issue of causal connection 
between accident and death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. BURDEN OF PROOF. 

In action for accidental death benefits under life policy, beneficiary need not 
disprove existence of all other possible causes of insured’s death, but has burden 
of showing greater possibility that death resulted from injuries received in accident. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. RESULT. 

To “result” within terms of life policy granting accidental death benefits for 
death “resulting” from accident means to proceed, to spring, or arise, as a con- 
sequence, effect, or conclusion; to come out, or have an issue; to terminate; to end. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. INJURY. 

In action for accidental death benefits under life policies, insured’s death certif- 
icate reciting cause of death as cerebral hemorrhage, and contributing cause as 
“injury” made prima facie case of death “resulting” from automobile accident 
within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Transferred from Superior Court, Merrimack County; Johnston, Judge. 

Action in assumpsit by Mabel Abbott, administratrix, against the Prudential 
Insurance Company of America. Transferred upon defendant’s exceptions to trial 
court’s denial of motion for nonsuit and motion for directed verdict. 

New trial ordered. 

Assumpsit, to recover accidental death benefits as provided in three policies 
of life insurance. Trial by jury and verdict for the plaintiff. 

The plaintiff offered in evidence a copy of the insured’s death certificate, duly 
authenticated by the registrar of vital statistics, to show the cause and contributing 
cause of death. This offer of proof was rejected by the court, and the plaintiff 
excepted. 

At the close of the plaintiff's evidence the defendant moved for a nonsuit 
which the court denied. It then rested and moved for a directed verdict, which 
motion was also denied, and to both of these rulings the defendant seasonably 
excepted. 

The facts are stated in the opinion. 

Willoughby A, Colby and Raymond K. Perkins, both of Concord, for plaintiff 

Thorp & Branch, of Manchester (Frederick W. Branch, of Manchester, orally). 
for defendant. 

Woopsury, Justice. 

Each policy contains a clause to the effect that the insurer, “upon due proof 
that the Insured * * * has sustained bodily injury, solely through external, violent 
and accidental means * * * resulting in the death of the Insured within ninety 
days from the date of such bodily injury * * * will pay in addition to any other 
sums due under this policy * * * an Accidental Death Benefit equal to the face 
amount of insurance stated in this Policy.” : 

As submitted to the jury the plaintiff's evidence indicated that the insured, on 
May 30, 1934, was involved in an automobile accident in which he received injuries 
to his head, chest, and back. Prior to that time his health had been excellent, but 
thereafter he seemed weak and listless and complained of headaches as well as 
bodily stiffness and soreness. Nevertheless, he continued without interruption 
at his work in a laundry and did not take medical advice. : 

On June 7, 1934, he was taken to a hospital and on the day following he 
died. The plaintiff introduced no medical testimony and, without the death 
Certificate referred to above, there is no evidence of either the nature of the 
insured’s illness or of the cause of his death. 
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[1, 2] Upon the evidence submitted to the jury the plaintiff’s case was fatally 
defective. Although she was “not bound to disprove the existence of all other 
possible causes” of the insured’s death, she was subjected to the burden “of 
making it a little more probable than otherwise” that his death resulted from 
the injuries which he received in the automobile accident. Bresnahan v. Manchester 
Company, 88 N.H. 273, 188 A. 10, cited in Harmon v. Richardson, 88 N.H. 312, 
314, 188 A. 468, and cases cited. This burden she has failed to sustain. The 
extent of the injuries inflicted upon the decedent on May 30, 1934, whether slight 
or serious, whether likely to cause death or not, is nowhere made to appear, 
Neither has she shown, as pointed out above, the cause of the insured’s death, 
It is entirely a matter of conjecture whether his death resulted from external 
injuries or whether it “resulted from any one of several well-recognized and not 
infrequent natural causes.” Dame v. Car Works, 71 N.H. 407, 408, 52 A. 864. In 
this state of the evidence it is wholly a matter of guess or conjecture whether 
the decedent’s injuries resulted in his death and, under legal principles too familiar 
to require the citation of authorities, the defendant’s motion for a nonsuit should 
have been granted. 

The instant case differs from Emery v. Tilo Roofinig Company (N.H.) 195 
A. 409, decided this day, in that here no cause sufficient: to produce death was 
shown to have been in operation at the time when the decedent was stricken. 

[3, 4] The situation would be radically different, however, if the decedent's 
death certificate had been admitted in evidence. That certificate, in addition to 
other matters, states: “Cause of Death; Cerebral Hemmorrage; Duration, 2 days: 
Contributing cause, Injury; Duration, 11 days ago.” The fact that “Injury” is 
given as only a contributing cause does not render the certificate immaterial. The 
policies do not make it a condition precedent to the recovery of double indemnity 
that death must follow immediately upon bodily injury. They provide for such 
indemnity when the insured “has sustained bodily injury, (of the specified kind) 
resulting in death,” and to result means “to proceed, spring or arise as a con- 
sequence, effect or conclusion: to come out, or have an issue; to terminate; to end.” 
Webster, New International Dictionary. The certificate indicates that the injuries 
received in the automobile accident had a definite place in the chain of causation 
leading up to death and that they were the cause of the cerebral hemorrhage from 
which the decedent later died. They, therefore, resulted in his death and, there 
being no ,question but the injuries were sustained “solely through external, 
violent and accidental means,” the plaintiff would have made out a prima facie 
case if the certificate had been considered in connection with her other evidence. 

[5, 6] The question of the admissibility of the death certificate for the purpose 
for which it was offered is primarily one of statutory construction. By statute, 
Pub. Laws, c. 143, § 20, the physician attending at the death of any person is 
required to report to the undertaker or town clerk “the facts required in the record 
of a death, according to chapter 285, section 1.” This latter section of the Public 
Laws includes, with other facts required to be reported, “the disease or cause of 
death.” These reports the town clerk is required to record, and copies thereof 
he is required to transmit monthly to the registrar of vital statistics. Pub.Laws, 
c. 285, § 6. These copies the registrar is required to preserve (Id. § 9), and 
“Every certificate or other official paper executed by the registrar under seal, in 
pursuance of authority conferred by law, shall be received as evidence, and * * * 
copies of papers and records in his office, so authenticated, shall be received as 
evidence with the same effect as the originals.” Id. § 3. 

The last part of this section evidently has reference to the copies of to. 
clerk’s records on file in the registrar’s office, and section 10 of the above chapter 
of the Public Laws provides: “The town clerk’s record of a birth, marriage or 
death, or a duly certified copy thereof, shall be prima facie evidence of the fact, 
in any judicial proceeding.” The decisive question, then, is whether section 10 
limits town clerk’s records of death to prima facie evidence of the fact of death 
alone, or whether those records are also prima facie evidence of other facts 
contained therein. 

The common law of this state, as an exception to the hearsay rule, admits 
official records made by public officers in the course of their public duties as prima 
facie evidence of all facts required by law to be reported. Under this rule sown 
records are admissible (Bishop v. Cone, 3 N.H. 513; Little v. Downing, 37 N.H. 
355), town officer’s books (Thornton v. Campton, 18 N.H. 20; Rindge v. Walker, 
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61 N.H. 58), a town clerk’s record of a marriage (State v. Wallace, 9 N.H. 515), 
the records of a company of militia (Shattuck v. Gilson, 19 N.H. 296), a sheriff’s 
return of service (Angier v. Ash, 26 N.H. 99), inventories of estates on file in 
the probate court (Seavey v. Seavey, 37 N.H. 99), inventories of estates on file 
in the probate court (Seavey v. Seavey, 37 N.H. 125), and reports of the county 
commissioners relative to the layout of a highway (Hayward v. Bath, 38 N.H. 
179). 

No case in this state has been cited to us, nor has any come to our attention, 
in which the foregoing principle was applied to an official record of death. Courts 
elsewhere, however, have applied the foregoing common-law principle to such 
records, and have admitted them as prima facie evidence of the cause of death. 
McKinstry v. Collins, 74 Vt. 147, 52 A. 438: Broadbent’s Case, 240 Mass. 449, 134 
N.E. 632; Branford Trust Company v. Prudential Insurance Company, 102 Conn. 
481, 129 A. 379, 42 A.L.R. 1450; Bozicevich v. Mercantile Company, 58 Utah 458, 
199 P. 406, 17 A.L.R. 346. 

The defendant contends that this line of authority is inapplicable because sec- 
tion 10 of our statute quoted above limits the common-law rule. Its position is 
that the Legislature in using word “fact” in the singular instead of the plural 
number intended to authorize the use of official death records as prima facie evi- 
dence of only the fact of death and, by inference, intended that they should be 
used for no other purpose. So construed, as pointed out above, the statute would 
be in derogation of the common law. Furthermore, if logically applied, this con- 
struction of the statute would result in death records being: inadmissible to show 
even the date and place of death. This is so stringent a limitation that the records 
would be of no practical value in the great majority of litigated cases. In the 
absence of express and clear words we are not disposed to believe that the Legis- 
lature intended so extreme a restriction upon the use of such records. 

If the words of the statute are broad enough to permit the use of the record 
to show, prima facie, the date and place of death, as we believe that they are and 
as counsel for the defendant in oral argument conceded that they were, we see no 
place of halt short of the common-law rule. Logic affords no clue to the classifica- 
tion as admissible or otherwise of the facts in addition to that of death itself which 
the statute requires to be reported and recorded. 

Unequivocal words of restriction could readily have been used had the Legis- 
lature so desired (see section 1903, General Laws of Vermont), and the failure to 
use such words, coupled with the reasons pointed out above, leads us to believe 
that section 10 of chapter 285 of the Public Laws was intended to be only declara- 
tory of the common law. It is not to be understood, however, that the effect of 
the evidence to produce a prima facie case may not be overcome by _ evidence 
demonstrating its lack of reasonable credibility. State v. Lapointe, 81 N.H. 227, 
123 A. 692, 31 A.L.R. 1212. This is a question not here presented. 

New trial. 

Branch, J., did not sit; the others concurred. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
ROTHSTEIN et al. 
Court of Chancery of New Jersey. Aug. 19, 1937. 
195 Atlantic Reporter 723. 
1, INCONTESTABILITY. 

Suit to reform life policy containing disability provision so as to make it state 
insured’s true age was not a “contest of validity” of policy prohibited by incontest- 
able clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. AGE. 

Where life policy contained two disability provisions, one applying before 60 
and the other applying after 60, and policy was reformed so as to state insured’s 
true age, which made him over 60 when disabled, insured was bound by terms 
applying to him at true age. 

(For other cases, see Insurance, Dec. Dig. § 143[2].) 

Suit by the Equitable Life Assurance Society of the United States against 
Samuel Rothstein and others. 

Decree for complainant. 
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Collins & Corbin, of Newark, for complainant. 

Minturn & Weinberger, of Newark, for defendants. 

Kays, Vice Chancellor. 

The bill in this case asks for the reformation of an insurance policy issued by 
the complainant to the defendant Samuel Rothstein, and also asks that the defend- 
ants be restrained from continuing or bringing an action at law for recovery of 
disability benefits under the policy as it existed at the time this bill was filed. 
Complainant seeks reformation in such manner that the true age of the defendant 
Samuel Rothstein will appear in the policy in place of his age now stated therein. 

The policy was issued on March 11, 1925. The defendant Samuel Rothstein 
in his application for the insurance policy stated that he was born on October 16, 
1874. he policy contains a provision as follows: “If the age of the insured has 
been misstated, any amount payable under any of the provisions of this contract 
shall be that amount which the premium charged would have purchased at the 
Society’s rates in use at the registered date hereof for the insured’s correct age.” 

Chapter 72, P.L.1907, page 133, provides that no policy of insurance shall be 
issued unless it contains “A provision that if the age of the insured has been under- 
stated the amount payable under the policy shall be such as the premium would 
have purchased at the correct age.” Section 1, subd. 5. I find from the evidence 
that the defendant Samuel Rothstein was mistaken as to his true age at the time 
he signed the application, and that as a matter of fact he was born on July 25, 1870, 
instead of October 16, 1874, as stated therein. The application of the defendant 
Rothstein became under the terms of the policy a part thereof. Rothstein became 
disabled after he reached sixty years of age. Payments were made by the com- 
plainant company amounting to $350 before the error as to the age of the defend- 
ant Rothstein was known to complainant. The provision for disability benefits 
before the age of 60 is as follows: 

“Disability benefits before age sixty shall be effective upon receipt of due 
proof, before default in the payment of premium, that the insured became totally 
and permanently disabled by bodily injury or disease after this policy became 
effective and before its anniversary upon which the insured’s age at nearest birth- 
day is sixty years, in which event the Society will grant the following benefits: 

“(b) Pay to the insured a monthly disability-annuity. * * * ” 

Disability benefit provision after age sixty is as follows: “In case the Insured 
after attaining age sixty and while this policy is in full force and effect, becomes 
totally and permanently disabled as above described, and furnishes due proof 
thereof, the Society, subject to the conditioris above stated, will on each subsequent 
anniversary date of this policy during the continuance of such disability waive 
payment of the premium, if any, for the ensuing policy year, whereupon the 
amount of insurance shall become reduced by the amount of premiums so waived 
and subsequent premiums and loan and surrender values shall be reduced pro- 
portionately.” 

Defendants contend that the incontestability clause of the policy prevents this 
court from making any decree in accordance with the prayer of the bill. The 
incontestability clause referred to, is as follows: “This policy shall be incon- 
testable within one year from its date of issue, provided premiums have been duly 
paid subject to the provisions as to age stated on the third page.” 

{1] The first question, therefore, to be decided is: Is this action a contest 
of the validity of the policy? It does not seem to me that it is. I find no cases in 
this state exactly in point. The United States Circuit Court of Appeals in the case 
of Columbian National Life Ins. Co. v. Black, 10 Cir., 35 F.2d 571, 577, 71 A.L.R. 
128, held that a suit to reform a policy of insurance after the period of incontest- 
ability had expired was not a contest of the policy. In the Black Case the insured 
had applied to the company for life insurance. The policy was issued and the 
premium paid. It appears that an error was made in the writing of the policy. The 
error consisted of an option for endowment which was not intended to be included 
and was not discovered until twenty years thereafter when the plaintiff demanded 
payment under said option. The policy contained an incontestability clause similar 
to the one in the policy in question. The case was appealed from the United States 
District Court to the Circuit Court of Appeals. On the appeal the court said: “The 
Incontestable Clause. Both the policy applied for and the one issued provide, in 
substance, that ‘after one year from date hereof this policy shall become incon- 
testable,” save for nonpayment of premiums. It is claimed that this provision bars 
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this action. The contention is not sound. This is not a contest of the policy, but a 
prayer to make a written instrument speak the real agreement of the parties. It 
would hardly be suggested that an assured, who brings an action to reform a policy 
and to recover under it as reformed, was contesting the policy within the meaning 
of this clause. Yet the clause is not one-sided, and the right of the assured to have 
the writing | express the agreement actually made is no greater than the right of 
the assurer.’ 

In the case of Sanders v. Jefferson Standard Life Insurance Co., 10 F.2d 143, 
144, the Circuit Court of Appeals of the Fifth Circuit said: “A provision for incon- 
testability does not have the effect of converting a promise to pay on the happening 
of a stated contingency into a promise to pay whether such contingency does or 
does not happen. It cannot properly be said that a party to an instrument contest 
it by raising the question whether under its terms a liability asserted by another 
party has or has not accrued. The maker of a promissory note payable one year 
after date would not contest it by resisting an attempt to enforce it hefore it was 
due. We are of opinion that within the meaning of the provision for incontest- 
ability, the insurer did not contest the policy by invoking the terms of the double 
indemnity provision, and that it was open to the insurer to deny ‘the liability 
asserted on the ground that the contingency in which double indemnity was payable 
did not occur.” 

In the case of Illinois Bankers’ Life Association v. Byassee, 169 Ark. 230, 275 
S.W. 519, 520, 41 A.L.R. 379, the court said: “Counsel for appellant contend that 
the two-year incontestable clause in the policy excludes the defense of failure to 
furnish proof of loss. Not so. That clause has no application to the requirement 
for furnishing proof of loss. The defense of failure to make proof of loss under 
the policy is not a contest of the policy itself, but it is an assertion by way of 
defense of a failure to perform a condition precedent to recovery.” 

Defendants in their brief cite a number of cases, among which are the fol- 
lowing: Drews v. Metropolitan Life Ins. Co., 79 N.J.L. 398, 75 A. 167; Prudential 
Insurance Company of America v. Connallon, 106 N.J.Eq. 251, 150 A. 564; 
Travelers Insurance Co. v. Leonard, 120 N.J.Eq. 6, 183 A. 686. The above cases 
are distinguishable from the case now before me. The Drews Case was an action 
brought in a court of law for recovery of the amount due on a policy more than 
two vears after the policy had been written. In the Connallon Case the bill was 
filed to declare the policy void ab initio on the ground that the assured was not in 
sound health and was obtained by fraudulent representations made by him as to his 
health. In that case there was a contest of the policy itself. In the Leonard Case 
the insurance company attempted to cancel the policy after the period of incon- 
testability had expired. That clearly was a contest of the policy itself. 

[2-4] Defendant contends that even though the policy of insurance is reformed 
to meet the contract intended to be entered into between the parties, the court 
cannot restrain the action at law for the recovery of the benefits. The rule is that 
where a court of equity has obtained jurisdiction over a portion of a controversy it 
may proceed to determine the whole issue and grant complete relief. In the present 
case counsel for complainant has agreed to waive the recovery of any benefits 
already paid. If the policy is reformed as above stated, defendant is bound by 
such terms and conditions as may apply to him at his true age as stated in the 
reformed policy. 

I will, therefore, advise a decree reforming that part of the policy which 
erroneously states the age or the birth of the defendant Samuel Rothstein, and 
restrain the defendant from proceeding in an action at law for the recovery of the 
disability benefits, except such as may exist under the reformed policy. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
KUSHMAN et al. 
Court of Appeals of New York. Nov. 23, 1937. 
11 Northeastern Reporter (2d) 719. 

1. INCONTESTABILITY. 

The incontestability clause of a life policy does not apply to the disability 
and double indemnity clauses thereof. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


3. CANCELLATION. 
Equity may compel surrender and cancellation of a policy for fraud, false 
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representations, or concealments which procured its issuance, if suit is brought 
before a loss occurs, since at such time the insurer has no adequate remedy 
at law. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

6. VESTED INTEREST. 

The beneficiary of a life policy does not have a vested interest in the sense 
that the interest may not be divested, but has property rights which make the 
beneficiary a proper party to an action in equity for cancellation of the disability 
and double indemnity provisions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

7. RESCISSION. 

Insurer’s tender to insured of amount that insured had paid as premiums on 
life policy which contained double indemnity and disability provisions, with 
notification that insurer elected to rescind the policy, did not constitute a 
“rescission” in the sense that insurer was thereby relegated to an action at law 
to have the double indemnity and disability provisions in the policy declared void 
for fraudulent representations in the application for the policy. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

8. RESCISSION. 

Insurer’s declaration of rescission of life policy after expiration of year of 
contestability did not bar insurer from subsequently suing in equity to have 
double indemnity and disability provisions of the policy declared void for fraudul- 
ent statements in application for the policy, where the insured and beneficiary 
had not changed their position because of such declaration. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

9. CANCELLATION. 

Demand for judgment in amount paid to insured as disability benefits before 
discovery of fraud in application for life policy did not make action one at law 
so as to preclude equity from granting relief in suit for cancellation of the 
double indemnity and disability provisions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

11. CANCELLATION. 

An insurer may sue in equity for cancellation of the disability and double 
indemnity provisions of a life policy for fraudulent representations in applica- 
tion, and to recover disability benefits theretofore paid, since the insurer has no 
adequate remedy at law. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

12. CANCELLATION. 

Complaint, alleging that life policies were procured by fraudulent statements 
in the applications therefor upon which the insurer relied, that insurer tendered 
to insured amount of premiums which had been paid and notified insured that 
the disability and double indemnity provisions of the policies were void, and that 
it rescinded the double indemnity and total permanent disability provisions, 
stated facts sufficient to constitute a cause of action in equity as against motion 
to dismiss (Rules of Civil Practice, rule 106). 

(For other cases, see Insurance, Dec. Dig. § 249.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Equitable Life Assurance Society of the United States against 
Alexander Kushman and another. From a judgment of the Appellate Division, 
First Department (251 App.Div. 294, 296 N.Y.S. 143), reversing an order of 
the Special Term which denied a motion made by the defendants under rule 
106, Rules of Civil Practice, to dismiss the complaint upon the ground that it 
failed to state facts sufficient to constitute a cause of action in equity, and dis- 
missed the complaint, the plaintiff appeals. 

Judgment of the Appellate Division reversed, and order of the Special 
Term affirmed. 

James D. Ewing, for appellant. 

Morris A. Marks, for respondents. 

Husss, Judge. 

The appellant issued two life insurance policies upon the life of the respondent 
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Alexander Kushman. The respondent Esther Kushman is the beneficiary named in 
each policy. Each policy contained a disability and double indemnity provision. 

The insured filed a claim with the appellant claiming to have become totally 
and permanently disabled. The claim was allowed and the company waived the 
payment of premiums and paid to the insured monthly the amount called for in the 
policies until it had paid $6,750. The complaint in this action alleges that appellant 
then discovered that the policies were procured by fraud; that the insured made 
material false and fraudulent statements in his application for the policies; and 
that the company relied upon such statements in issuing the policies. 

{1] The complaint also alleges that the company tendered to the insured the 
amount of the premiums which he had paid and notified the insured that the 
disability and double indemnity provisions of the policies were null, void, and of 
no effect, and that it rescinded the double indemnity and total and permanent 
disability provision contained in the policies. The complaint demands judgment 
for $6,750, the amount paid to the insured, and that the double indemnity and 
permanent disability provisions of the policies be decreed to be null and void. 
Each policy contained a one-year incontestability clause which applied to the life 
insurance feature of the policies. As more than one year had expired before the 
commencement of this action, no question is raised as to the binding effect of the 
life insurance provision of some policies. The incontestability clause does not apply 
to the disability and double indemnity clause of the policies. Manhattan Life Ins. 
Co. v. Schwartz, 274 N.Y. 374, 9 N.E.2d 16; Guardian Life Ins. Co. of America v. 
Katz, 243 App.Div. 11, 275 N.Y.S. 743, affirmed 269 N.Y. 625, 200 N.E. 29; Stein- 
berg v. New York Life Ins. Co., 263 N.Y. 45, 188 N.E. 152, 90 A.L.R. 642. The 
policy here in question was not made a part of the record, and no question was 
raised as to its incontestability. 

The complaint was dismissed by the Appellate Division upon the ground 
that it did not state a cause of action in equity as the plaintiff has a full and 
complete remedy in an action at law. 

In at least two cases in this court a judgment cancelling a disability and 
double indemnity clause of a policy in an action in equity on the ground that the 
policy was procured by fraud has been affirmed. It does not appear, however, 
that the point was made in either case that the plaintiff had a full and complete 
remedy at law. Manhattan Life Ins. Co. v. Schwartz, supra; Guardian Life Ins. 
Co. of America vy. Katz, supra. 

[2] An action may be maintained in equity to cancel a life insurance policy 
which does not contain a disability and double indemnity provision, when the 
action is commenced before the incontestability clause has become effective. 
New York Life Ins. Co. v. Watkin, 229 App.Div. 211, 241 N.Y.S. 441, affirmed 256 
N.Y. 618, 177 N.E. 164; Travelers Ins. Co. v. Pomerantz, 246 N.Y. 63, 158 N.E. 21; 
American Life Ins. Co. v. Stewart, 300 U.S. 203, 57 S.Ct. 377, 81 L.Ed. 605, 111 
A.L.R. 1268. 

The decision in each of those cases was based upon the ground that the 
incontestability clause created an exceptional circumstance which necessitated 
the intervention of a court of equity as the plaintiff’s rights might be jeopard- 
ized by the expiration of the period of contestability. 

{3, 4] Black on Rescission and cancellation (vol. 3, p. 1569, § 652) states the 
general rule as follows: 

“Before a loss occurs under a policy of insurance (life) the company which 
issued it has no adequate remedy at law for fraud, false representations or con- 
calments which procured its issuance, and therefore a court of equity has 
jurisdiction of a suit to compel the surrender and cancellation of the policy * * *. 

“But after the death of the insured in a life policy a court of equity should 
not take jurisdiction of a bill to secure the cancellation of the policy for fraud 
practiced in procuring its issuance, because the company then has an adequate 
remedy at law, in that it may set up the fraud in defense to any action brought 


on the policy.” See, also, to the same effect, 6 Couch Cyclopedia of Insurance 
Law, § 1435. 


{[5, 6] In the case at bar the company may be liable upon the outstanding 
executory contract for double indemnity in the event that the insured should 
die as the result of an accidental injury. It should not be compelled to wait 
until the insured may choose to bring an action for one or more monthly install- 
ments claimed to be due him or until the beneficiary shall bring an action under 
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the double indemnity provision before availing itself of the claim that the dis- 
ability and double indemnity provision of the policies is void because of fraud 
in the inception of the policies. Parties to life and accident insurance policies 
should know definitely what their reciprocal rights and liabilities are. An insurer 
should not be helpless to compel an immediate determination of the question of its 
liability. It should not be compelled to set up a reserve against a contingent lia- 
bility for which it contends it is not liable until such time as the insured or bene- 
ficiary may decide to bring an action. 

It seems clear that appellant has not a clear and adequate remedy at law. 
Should it sue the insured in an action at law to recover $6,750, the amount paid 
to him under the disability provision of the policies, the respondent beneficiary 
named in the policies would not be a proper party to such a suit to recover 
money damages. Her interest in the policies is not a vested interest in the 
sense that her interest may not be divested. Nevertheless, she has property 
rights in the policies which make her a proper party to this action in equity. 
Prudential Ins. Co. of America v. Stone, 270 N.Y. 154, 200 N.E. 679. 

[7] It is desirable that her rights as well as those of insurer and insured 
should be definitely determined in one action in which she may be at liberty to 
protect whatever rights she may have. The fact that the complaint alleges that 
plaintiff tendered to the insured the amount that he had paid as premiums and 
notified him that the plaintiff elected to rescind the policies does not constitute 
a rescission in the sense that plaintiff is thereby relegated to an action at law. 
Travelers Ins. Co. v. Pomerantz, supra. 

[8] In so far as being relieved from its obligations under the outstanding 
policies, the appellant could gain nothing by a declaration of rescission. In any 
event, the respondents have not changed their position in any way because of appel- 
lant’s statement. American Law Institute, Restatement of the Law of Contracts, 
vol. 2, § 381. 

[9-12] This action is clearly an action in equity for rescission. The fact 
that the complaint also demands a judgment for the amount paid to the insured 
before the discovery of the fraud does not make the action one at law. Damages 
may be recovered as incident to an action in equity for a rescission. We have 
reached the conclusion that in the special circumstances disclosed in the record 
the complaint states a cause of action in equity for’ rescission. 

The judgment of the Appellate Division should be reversed and the order 
of the Special Term affirmed, with costs in this court and in the Appellate 
Division. 

Crane, C. J., and Lehman, O’Brien, Loughran, Finch, and Rippey, JJ.,concur. 

Judgment accordingly. 


H. SHEINER, Inc. v. MASSACHUSETTS MUT. LIFE INS. CO., Inc. 


City Court of New York, New York County. Oct. 26, 1937. 
300 New York Supplement 419. 
1. CONSTRUCTION. 

A life policy is a contract, and the objects and purposes of contract and of its 
various provisions must be taken to be the objects and purposes which the ordinary 
buyer of such insurance coverage reasonably would understand to be expressed by 
what is actually set forth, 

(For other cases, see Insurance, Dec. Dig. § 147[1].) 

2. CONSTRUCTION. 

Where all but one of several possible interpretations of entire life policy lead 
to results contrary to result obviously intended in a particular situation, interpre- 
tation which alone leads to result intended must be adopted, and, in such a case, 
there is no fact question of intent. 

(For other cases, see Insurance, Dec. Dig. § 147[1].) 


3. POLICY LOAN. 

Under life policy providing that paid-up or extended insurance values are the 
mathematical equivalent of cash value and that, if there is any indebtedness to 
insurer, the said “values” will be diminished, insurer had right, when policy lapsed, 
to set off indebtedness for premium loans against cash value instead of against 
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corresponding amount of paid-up coverage, since “values” were cash values and 
not coverage which would be proportional to actual cash value. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

Action by H. Sheiner, Inc., against the Massachusetts Mutual Life Insurance 
Company, Inc. On cross motions for summary judgment. 

Plaintiff’s motion denied, and defendant’s motion granted. 

Nachamie & Benjamin, of New York City (Max Nachamie, of New York 
City, of counsel), for plaintiff. 

Cabell, Ignatius & Lown, of New York City (Joseph Catalano, of New York 
City, of counsel), for defendant. 

MADIGAN, Justice. 

These are cross motions for summary judgment. 

There is no dispute as to the facts. 

Defendant issued a joint ordinary life insurance policy in the sum of $15,000, 
insuring the lives of Henry Sheiner and Emanuel Adolph. 

Henry Sheiner died January 22, 1937. 

In December, 1936, the policy had lapsed for nonpayment of premium. Plain- 
tiff, the beneficiary, says it is entitled to paid-up insurance in the sum of $3,168, 
less $2,039.70, the $2,039.70 being the amount of loan indebtedness against the policy 
when it lapsed. 

Plaintiff contends that, according to the provisions of the policy, paid-up insur- 
ance was in effect at the time of the death of Henry Sheiner. No paid-up additions 
resulted from dividends; for, in conformity with the dividend option chosen, divi- 
dends were applied in payment of premiums. However, the option chosen in case 
of default was for reduced participating paid-up insurance and to that source 
plaintiff looks for the paid-up insurance alleged in the complaint to be payable 
to the beneficiary. 

Defendant contends that plaintiff is entitled to no paid-up insurance, inasmuch 
as, when the policy lapsed for nonpayment of premium, the indebtedness of 
$2,039.70, against the policy for premium loans, had arisen. That indebtedness 
was at the time of lapse equal to the cash surrender value. 

Plaintiff argues that the meaning of policy provisions is such that at the time 
of lapse the indebtedness for premium loans should have been set off against the 
corresponding amount of paid-up coverage indicated by a table which is a part of 
the nonforfeiture provisions of the policy. That amount is more than the indebted- 
ness. Therefore, it is contended by plaintiff that paid-up insurance is in effect. 
The table will be referred to again in this memorandum. Defendant asserts that 
it had the right, when the policy lapsed, to set off the indebtedness against the cash 
value and that as, after so setting off the indebtedness, there remained no cash 
value, there was no paid-up insurance pursuant to the option to take paid-up 
insurance in case of default. 

The beneficiary insists that it should have summary judgment but contends 
that, at worst, plaintiff is entitled to a ruling that the pertinent provisions of the 
policy are ambiguous and that, accordingly, as plaintiff says, the beneficiary is, at 
worst, entitled to a ruling, on these motions, that there is a question of fact. 

\ccording to plaintiff, it is not clearly provided that, in case of lapse for non- 
payment of premium, indebtedness against the policy shall reduce the amount of 
paid-up insurance in such proportion as the indebtedness bears to the cash value at 
the time of lapse. If that was intended by defendant, plaintiff says the company 
“should have said so in plain language.” 

The policy provides that: 

“Upon default in the payment of any premium after two full annual premiums 
have been paid hereon, this policy will be binding upon the Company as participating 
paid-up insurance of a reduced amount * * * 

“The participating paid-up insurance shall be payable at the same time and 
on the same conditions as in the original contract. * * * 

“The values stated in the accompanying table are for even years. If there are 
outstanding paid-up additions to the policy, the values will be increased, but if 
there is any indebtedness to the Company hereunder, the said values will be 
diminished. If the default occurs after a fractional part of the current year’s 
Premium has been paid, the values will be proportionately adjusted. 

“If this policy becomes paid-up, or if extended term insurance is taken here- 
under, the insurance will have a cash surrender value * * * ” 
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The “accompanying table” is arranged in columns, indicating cash values, 
amounts of paid-up insurance, and amounts of extended term insurance, should 
extended term. insurance be the nonforfeiture provision adopted. Each amount 
stated corresponds to the end of a year subsequent to the first year. 

At the foot of the table there is a paragraph reading: “The values in the 
above table are based upon the Makehamized American Experience Table of 
Mortality (Hunter’s) and interest at the rate of three per cent. per annum. A 
deduction of one per cent. of the amount insured has been made from the reserve 
in computing the values for the second year, but no deduction has been made in 
computing the values for subsequent years. The paid-up value, or extended 
insurance value, at the end of any policy year, is the mathematical equivalent of 
the cash value.” 

In and of itself the expression “mathematical equivalent of the cash value” 
may, for present purposes, readily be conceded to be of obscure meaning, even 
ambiguous; and so also may other language of the policy, language now pertinent. 

However, it will be seen from the foregoing that plaintiff in effect contends 
that the indebtedness against the policy could be paid with something other than 
cash or its equivalent. That this is not so appears from the contract taken in its 
entirety. It could not reasonably be inferred from the policy as a whole that an 
indebtedness against the policy could be paid other than by cash or its equivalent. 
This conclusion has been reached after considering the matter from two different 
points of view. 

{1] (1) The policy is the contract. The objects and purposes of the contract 
and of its various provisions must be taken to he the objects and purposes which 
the ordinary buyer of such insurance coverage reasonably would understand to be 
expressed by what is actually set forth. 

[2] If from the entire contract all but one of several possible interpretations 
lead to results contrary to the result obviously intended in a particular situation, 
the interpretation which alone leads to the result intended must be adopted. In such 
a case there is no question of fact as to intent. 

The policy is written on a printed form prepared for varied use. Paid-up 
insurance is referred to in the “options in case of default.” It is referred to as 
well in the dividend options which appear in the form. One of the several 
dividend options, from which election must be made, is the choice of having 
dividends “used to purchase participating paid-up additions.” This is mentioned 
because it throws light on the provision, quoted above from the printed form, 
which reads, in part, “If there are outstanding paid-up additions to the policy, 
the values will be increased, but if there is any indebtedness to the Company here- 
under, the said values will be diminished.” In this instance, as indicated above, 
the election was to have dividends applied in reduction of premiums, but the form 
is prepared for general use. 

Debts are ordinarily paid in cash or its equivalent. If paid-up insurance 
was to be offset against a present debt, no offset reasonably could be expected 
which would be greater in amount than the present value of the unmatured insur- 
ance. If life insurance is to remain financially sound the obligations of life 
insurance companies to their policyholders must he paid for and must remain 
adequately supported by policy values and reserves. See Perry v. Prudential 
Insurance Company of America, 144 App.Div. 780, at page 783, 129 N.Y.S. 751, 
and the opinion of Alderman, J., in Miller v. John Hancock Mutual Life Insurance 
Company of Boston, Mass., 154 Misc. 316, 277 N.Y.S. 244. 

[3] (2) Approaching the question as to the meaning of the policy from 
another angle it will be noted that the first clause of the “non-forfeiture pro- 
visions” reads as follows: “Basis of Premium and Reserves—The premium and 
reserves under this policy are based upon the Makehamized American Experience 
Table of Mortality (Hunter’s) and interest at the rate of three per cent. per 
annum.” 


This is in addition to what is set forth in the foregoing from the provisions 
at the end of the table mentioned above. 

It is apparent that the nonforfeiture option chosen for this policy relates 
to paid-up insurance computed, as to amount, on the basis stated in the policy. 
If there had been a net cash value at the time of lapse, there would have been 
paid-up insurance in some amount; for such cash value would pay for paid-up 
insurance in some amount. Cash value is regarded as an equivalent of cash. 
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Perhaps a beneficiary could find a business man who would accept the policy 
at its cash value for merchandise or in payment of an indebtedness of equal 
amount. The beneficiary could not, however, expect to find a business man who, 
taking over the policy, would credit unmatured insurance coverage, for any stated 
amount, in payment of a debt for such amount. Nevertheless, plaintiff is contending 
in effect that the parties to this insurance contract intended that an amount of 
unmatured insurance coverage should be accepted as the equivalent of an equal 
amount of cash. To such interpretation common-sense is an effectual barrier. 

Plaintiff seems to assume that the table, set forth under the heading “non- 
forfeiture provisions,” states the amount of paid-up insurance which will actually 
be in force at the end of each year while the policy is in effect. In that regard, 
what the table does show is the amount of “paid-up insurance” “upon default in the 
payment of premium.” The table merely shows the basis, “cash value,” and the 
result, in paid-up insurance or in extended term insurance, of the computation 
based on unimpaired cash value, at the end of the several years mentioned. There 
would have been paid-up additions had it been elected to have dividends applied to 
the purchase of paid-up additions; but the assumption that, at all times, after 
completion of the second year, paid-up insurance is in effect is erroneous; and 
it has led plaintiff into unsound arguments. It is not true that defendant illegally 
attempted to forfeit without notice paid-up insurance. Cash value, which might 
have supported paid-up insurance, diminished as loans were made and indebtedness 
accumulated. Finally that base, cash value, was extinguished by indebtedness. 
“Values” “diminished” by “indebtedness” manifestly are cash values and not the 
coverage which would be proportional to the actual cash value. 

This plaintiff would convert a lapsed policy without cash value into something 
of value. 

The table indicates the amount of paid-up insurance which will go into effect, 
on default at stated times, if the stated amount of cash value remains unimpaired 
to support the corresponding amount of paid-up insurance. Cash value clearly 
is intended to be the basis on which there may rest the other amounts, shown in the 
table. Without cash value the “mathematical equivalent” is nothing. 

(3) A further point is raised by the beneficiary. 

Plaintiff refers to a loan certificate, another printed form for varied use, 
relating to a loan against this policy. In that certificate it is provided, in effect, 
that, if at any time the total indebtedness against the policy shall equal the cash 
value of the policy and of all paid-up additions, the policy may be avoided by 
notice of 31 days. In passing it might be noted that the reference in the loan 
certificate is to cash value of paid-up additions. This is illuminating. The language 
of the loan certificate indicates that indebtedness is not to be set off against the 
amount of paid-up additions. It may be set off against the cash value of paid-up 
additions. As already indicated, the dividend option chosen did not result in paid-up 
additions though the printed form, for general use, sets forth an option which might 
have been chosen and which would have resulted in paid-up additions. To resume, 
the loan certificates provides for the 30-day notice “at any time” when present value 
comes down to the amount of indebtedness, whereas the time limitation after non- 
payment of premium expires at the end of the grace period and not “at any time.” 
There is no conflict. 

(4) The reasoning in Mayers v. Massachusetts Mutual Life Insurance Com- 
pany (D.C.) 11 F.Supp. 80, affirmed on the opinion of Campbell, J. (C.C.A.) 77 
F.2d 1007, is applicable here, though in that case participating extended term 
insurance was the option selected in the event of default. 

See, also, the cases cited in Mayers v. Massachusetts Mutual Life Insurance 
Company (D.C.) 11 F.Supp. 80. 

(5) There is no ambiguity such as to affect the disposition of these appli- 
cations. 

(6) Plaintiff’s motion for summary judgment is denied. 

Defendant’s motion for summary judgment is granted. Order signed. 


STAROSTA v. KASZUBINSKA et al. 
Supreme Court, Erie County. Dec. 10, 1937. 
300 New York Supplement 675. 
1. CHANGE OF BENEFCIARY. 
Where insured tried to change beneficiary of his fraternal life certificate to 
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person not within designated class of beneficiaries, and such person certified that 
she would support insured as required by by-laws, but certificate was not surren- 
dered and insurer’s executive officers did not investigate propriety of change as 
required by by-laws, such person was not entitled to proceeds of certificate, 
especially where she failed to support insured and pay his dues and assessments 
as agreed (Insurance Law, § 231, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 784[3].) 
2. DESIGNATION. 

Where member of fraternal benefit society entered into void second marriage 
without dissolving first marriage and named second wife as beneficiary, first wife 
could not recover proceeds of certificate, since she was not named as beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 773.) 
3. BENEFICIARY. 


Where member of fraternal life society entered into void second marriage 
while his first wife was still living and undivorced, second wife, who was not 
supporting member nor supported by him at time of his death, was not entitled 
to proceeds of certificate though named as beneficiary (Insurance Law, § 231, subd. 
2; Domestic Relations Law, § 6). 

(For other cases, see Insurance, Dec. Dig. § 769.) 


Action by Stephania Starosta against the Polish Roman Catholic Union of 
America, wherein Agnieszka Kaszubinska and Helen Kaszubinska were interpleaded 
as defendants, to determine right to proceeds of fraternal benefit insurance certif- 
icate. 

Decree in accordance with opinion. 

Harry A. Rachlin, of Buffalo, for plaintiff. 

George E. Phillies, of Buffalo, for defendant Agnieszka Kaszubinska. 

Holt, Holt & Holt, of Buffalo, for defendant Helen Kaszubinska. 

HINKLEY, Justice. 

This is an action tried before the court without a jury. The Polish Roman 
Catholic Union of America, a fraternal benefit insurance society, has paid into 
court in the above-entitled action the sum of $1,000. That sum represents the 
proceeds of a certificate of insurance issued October 15, 1925, upon the life of one 
Wincenty Kaszubinska. The plaintiff and each of the individual defendants claim 
to be entitled to the sum so deposited. 

The facts are undisputed that defendant Helen Kaszubinska married the 
insured, now deceased, in 1902, and lived with him five or six years. Although 
they separated, that marriage was never annulled or dissolved, but existed at the 
time of the death of the insured. The defendant Agnieszka Kaszubinska, on Feb- 
ruary 6, 1926, entered into a ceremony of marriage with the insured. Although 
such marriage was void from its inception, they continued to live as man and wife 
until January, 1936. The insured thereupon went to live with the plaintiff, Stephania 
Starosta, and lived at her home until September, 1936. The insured in September, 
1936, went to the poorhouse (charitably designated as Erie County Home), where 
he remained until his death on November 20, 1936. 

[1] The plaintiff in the action, Stephania Starosta, is not entitled to the fund. 
She was not named as a beneficiary in the certificate of insurance, and she is not 
and never was within the class of beneficiaries designated under the constitution 
of the society or the Insurance Law. Her only claim is under section 17, article 
21, class 4, of the Constitution, Laws, Rules and Regulations of the Society. That 
section gave to the insured the right to designate her as his beneficiary, subject 
to certain restrictions. She was required to certify “in the form and way sat- 
isfactory to the Executive Council that she would maintain and support the 
member.” She did agree upon the proper blank (Exhibit 2 in evidence) to support 
the insured and “pay his membership dues and assessments.” This petition (Exhibit 
2) was received by the insurer as indicated by its stamp. But to become effective 
as a change of beneficiary it was essential that the certificate of insurance be 
surrendered, which was not done. It was also necessary, as indicated upon the 
petition, that both the president and secretary of the insurer investigate the matter 
thoroughly. 


This is not within the line of decisions in which the failure of the insurer 
to change a beneficiary was a neglect upon its part to perform a simple routine, 
perfunctory, ministerial act, in which act equity would consider as done that 
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which should have been done. Nor is it within the line of decisions that only 
the insurer could raise the objection that a change of beneficiary had not been 
consummated and that even then the company was estopped to set up that defense 
because of its failure to act. Here there is not a particle of proof that any inves- 
tigation was had, and the failure of the president and secretary of the insurer 
to attach their signatures indicates that there never was a confirmation of the 
proposed change of beneficiary to the plaintiff herein. Concededly great caution 
should be observed by the insurer to see that no improper advantage was taken 
of one of its aged or ill members by some designing person. While perhaps 
plaintiff acted in good faith, vet her ability to carry out the obligation to care 
for the insured and to pay his membership dues and assessments is open to 
question. The plaintiff, on February 20, 1936 (Exhibit 2), attempted to contract 
to support the insured. And yet on May 16, 1936, the attorney for the insured 
wrote (Exhibit 5) that plaintiff's husband was the man with whom the insured 
went to live and who was to be the beneficiary. Contemporaneous with the receipt 
of the request for a change of beneficiary to plaintiff (Exhibit 2), the insurer 
received a request for a new certificate to replace the original claimed at that 
time to have been beyond the control of the insured. All of these circumstances 
would naturally have thrown doubt upon the advisability of confirming an applica- 
tion for a change of beneficiary to plaintiff if a thorough investigation had been 
made by the president and secretary of the insurer as contemplated and required. 
Thus it is apparent that the contractual relations between the insured and plaintiff 
were never consummated. Furthermore, the proposed contract required that 
plaintiff should provide support and maintenance for the insured and pay his 
membership dues and assessments during his inability so to do. Concededly 
plaintiff did not complete ‘her part of the obligations of the proposed contract. 
She did not pay any dues or assessments, and for the two months or more 
prior to the death of the insured in the Erie County Home the plaintiff did not 
provide for his support when concededly he was at that time unable to provide 
for himself. 

[2] The lawful wedded wife, Helen Kaszubinska, is not entitled to the fund 
because the certificate of insurance provides that it shall be paid to the beneficiary 
therein named, and her name does not appear in the certificate. Although she was 
his wife at the time of his death, she never was named as beneficiary in any 
manner. Section 7 of class 3 of article 21 of the Constitution, Laws, Rules and 
Regulations of the Society does not avail her because the insured did not des- 
ignate as beneficiary either her or any other person in class 2 of that article of 
the Constitution, Laws, Rules and Regulations. 


{3] The defendant Agnieszka Kaszubinska is not entitled to the fund. Her 
marriage to the insured was absolutely void, as he had at that time a wife living 
and from whom he was not divorced. Section 6, Domestic Relations Law; McCul- 
len v. McCullen, 162 App.Div. 599, 147 N.Y.S. 1069; Stein v. Dunne, 119 App.Div. 
1, 103 N.Y.S. 894, affirmed 190 N.Y. 524, 83 N.E. 1132. The claimed marriage 
of Agnieszka Kaszubinska to the insured being void never existed, and she was 
not at the time of the death of the insured, nor at any other time, his wife. Not 
being a wife nor related in any manner by blood or marriage to the insured, she 
did not come within the beneficiaries permitted either by the Constitution, Laws, 
Rules and Regulations of the Society (article 21, section 2, class 1), or the 
statute (Insurance Law, § 231, subd. 2). Neither can she claim to have been 
included in class 2 of article 21, chapter 6 of the Constitution, Laws, Rules and 
Regulations of the Society as amended, because at the time of the death of the 
insured he was not supporting her nor she him. Her sole claim as a beneficiary 
and her designation in the certificate of insurance was as his wife, which relation- 
ship could not and did not exist. The insurer has paid the proceeds of the certif- 
icate of insurance into court, and having acknowledged this obligation to pay, 
cannot now take advantage of section 10, class 3, of article 21 of the Constitution, 
Laws, Rules and Regulations of the Society. 


_ [4] The court is faced with a peculiar situation, which is apparently of first 
impression. No one of the three women, the plaintiff or either defendant, is 
entitled to the fund. No one of them earned a share in the proceeds of the 
certificate of insurance by reason of her solicitude for the well-being of the 
deceased or her devotion to his best interest. All three permitted him to die in 
the poorhouse. Plaintiff, however, did support the deceased for at least ten 
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months. The defendant Agnieszka Kaszubinska did live with him for some 
years and pay certain premiums due upon the certificate, and at one time paid 
back dues for his reinstatement in the Society. The defendant Helen Kaszubinska 
was at the time of the death of the deceased his lawful wedded wife, although 
for approximately thirty years prior to his death he received neither the benefit 
of her services nor the enjoyment of her society, which from the time of her 
separation from the insured about 1907 were bestowed in another direction. 

Each woman, under these circumstances, has an equal equitable claim by 
reason of relationship or as recompense for money expended for support and for 
premiums upon the certificate of insurance. An equal division among the plaintiff 
and the two defendants will answer the demands of justice and be within the 
equitable powers of this court in an equity action. 

Judgment may be entered, without costs, as herein indicated. 


LORDE v. GUARDIAN LIFE INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, First Department. Dec. 17, 1917. 
300 New York Supplement 721. 
1, PRIVILEGE. , 

Interrogatories, whereby defendant in action on life insurance policy sought 
production of record of insured’s medical treatment and X-ray plates and photos 
made by physicians attending him while patient at hospital in another state, 
should have been stricken out on plaintiff’s motion as calling for privileged infor- 
mation (Civil Practice Act, § 352; § 354, as amended by Laws 1936, cc. 139, 493). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

2. PRIVILEGE. 

The disclosure of secrets, imparted to physician by patient, is not permitted 
by statute on examination before commissioner or referee any more than on trial 
of action or proceeding, in absence of waiver of such privilege (Civil Practice Act, 
§ 352; § 354, as amended by Laws 1936, cc. 139, 493). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. PRIVILEGE. 

Defendant, in action on life insurance policy alleged to have been procured 
by insured’s false representations as to his treatment by physicians, may show 
ordinary incidents and facts plain to observation of any one without expert or 
professional knowledge, so that interrogatories as to whether insured was treated 
professionally, names of physicians who treated him, and dates of his entry into 
and discharge from hospital are proper, but questions calling for production of 
hospital. records to establish character of his disease or ailment are improper; 
such records being privileged communications (Civil Practice Act, § 352; § 354, 
as amended by Laws 1936, cc. 139, 493). 

(lor other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from Supreme Court, New York County. : 

Action by Fannie Lorde against the Guardian Life Insurance Company of 
America. From an order of the Special Term, denying plaintiff’s motion to strike 
out certain proposed interrogatories of defendant to be submitted under a com- 
mission, plaintiff appeals. 

Modified by striking out certain interrogatories, and affirmed as modified. 

Argued before Martin, P. J., and O’Malley, Townley, Dore, and Cohn, JJ. 

Goldstein & Goldstein, of New York City (David Goldstein, of New York 
City, of counsel; Victor E. Whitlock, of New York City, on the brief), for 
appellant. 

Holm, Whitlock & Scarff, of New York City (Joseph Fischer, of New York 
City, of counsel; Victor E. Whitlock, of New York City, on the brief, for 
respondent. 

Coun, Justice. 

The action is fo recover the sum of $15,000 upon a life insurance policy issued 
by defendant on the life of plaintiff's husband, Marvin Lorde. Plaintiff is the 
beneficiary of the policy. In its answer to the complaint, defendant sets up 
certain alleged misrepresentations made by the insured, Marvin Lorde, in his 
application for the policy in suit. The misrepresentations claimed were that the 
deceased had stated he had never suffered from illness, disease, or other injury 
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and that he had not been treated by physicians nor had he consulted with them 
within five years prior to the time of making his application. 

The interrogatories objected to were among those proposed by defendant 
to be submitted to the superintendent of the University of Pennsylvania Hospital 
at Philadelphia, Pa., who is a physician. Plaintiff’s motion was grounded upon 
the claim that the testimony called for by the interrogatories was privileged under 
sections 352 and 354 of the Civil Practice Act (as amended). It is defendant’s 
contention that, as the interrogatories are pertinent to the issues involved in the 
action, they must be allowed, and that the question of competency may be determined 
upon the trial when the testimony is sought to be read. 

[1] The Special Term denied plaintiff's motion to strike out the interrogatories, 
stating that they do not concern privileged matters. It is quite clear, however, 
that, by interrogatories numbered 13, 14, 15, 16, and 17, defendant seeks the produc- 
tion of the record of Marvin Lorde’s medical treatment while a patient at the 
hospital, and of X-ray plates and photos made while the deceased was a patient 
there. The record, the plates, and the photographs, if they exist, were made by 
physicians in the course of attending the patient in a professional capacity. Such 
information in our view is privileged within the meaning of sections 352 and 35- 
of the Civil Practice Act. 

Section 354 of the Civil Practice Act (as amended by Laws 1936, c. 139 and c. 
493) provides as follows: 

“But a physician or surgeon, * * * upon a trial or examination, may disclose 
any information as to the mental or physical condition of a patient who is deceaséd, 
which he acquired in attending such patient professionally, except confidential 
communications and such facts as would tend to disgrace the memory of the 
patient, when the provisions of section three hundred and fifty-two have been 
expressly waived on such trial or examination by the personal representatives of 
the deceased patient.” (Italics ours.) 

In this case the personal representatives of the deceased have declined to waive 
the provisions of section 352. By the express language of the statute the privilege 
applies to information disclosed upon an examination as well as upon a trial. The 
Court of Appeals has so held in Woernley v. Electromatic Typewriters, Inc., 271 
N.Y. 228, 2 N.E.2d 638. In that case the court, speaking through Judge Hubbs, 
said, 271 N.Y. 228, at page 231, 2 N.E.2d 638, 639 et seq.: 

“For over a hundred years it has been the law in this State that a physician 
should not be allowed to disclose any information which he acquired in attending 
a patient in a professional capacity. (2 R.S. [lst ed., 1829] p. 406, § 73; Code 
Civ.Proc. § 834; Civ.Prac. Act, § 352.) 

“Its purpose (Civ.Prac. Act, § 352) is to protect those who are required to 
consult physicians from the disclosure of secrets imparted to them; to protect 
the relationship of patient and physician and to prevent physicians from disclosing 
information which might result in humiliation, embarrassment or disgrace to 
patients. (Steinberg v. New York Life Ins. Co., 263 N.Y. 45, 48 [188 N.E. 152, 
90 A.L.R. 642].) 

“The order here in question expressly provides that the physician to be 
examined before a referee shall disclose on such examination the facts which 
section 352 of the Civil Practice Act provides shall not be disclosed by a physician, 
** * The enactment of section 352 and the prior statutes covering the same subject 
apply to disclosures before a referee the same as to disclosures upon a trial in 
court.” (Italics ours.) 

|2] The plain purpose of the statute would be frustrated if the information 
acquired by the physician were revealed, as is here suggested, upon an examination 
without the state. The disclosure of secrets imparted to a physician by a patient 
is not permitted by our statute upon an examination before a commissioner or a 
referee any more than it is upon the trial of the action or proceeding, unless there 
be a waiver made in open court on the trial of the action or proceeding. In a 
word, the statute contemplates that, in the absence of the required waiver, the 
confidential information be shut off at the source. 


If plaintiff upon the trial should waive the privilege which she had theretofore 
consistently asserted, the inability of defendant to obtain testimony from another 
state to establish its defense might, in certain circumstances, furnish sufficient 
grounds to warrant a reasonable adjournment or perhaps a mistrial on the ground 
of surprise. However, that question is not now before us. 
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[3] Under the authorities it is competent for defendant to show “such 
ordinary incidents and facts as are plain to the observation of any -one without 
expert or professional knowledge.” Klein vy. Prudential Ins. Co. of America, 221 
N.Y. 449, at page 453, 117 N.E. 942, 943. Cf. also Patten v. United Life & Acc. 
Ins. Association, 133 N.Y. 450, 453, 31 N.E. 342. Interrogatories designed to elicit 
whether the deceased was treated professionally, the names of the physicians who 
treated him, the date of his entry in the hospital, and the date of his discharge, 
are proper. However, the questions which call for the production of hospital 
records for the obvious purpose of establishing the character of the disease or 
ailment for which the insured was being treated at the hospital should have been 
stricken out. They are inadmissible because they are privileged communications 
in the same sense as is the testimony of the physician himself who made the 
diagnosis. 

The order appealed from should accordingly be modified by striking out the 
proposed interrogatories numbered 13, 14, 15, 16 and 17, and, as so modified, 
affirmed, with $20 costs and disbursements to the appellant. 

Order unanimously modified by striking out the proposed interrogatories num- 
bered 13, 14, 15, 16, and 17, and as so modified affirmed, with $20 costs and 
disbursements to the appellant. Order filed. 


SOMMER v. GUARDIAN LIFE INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. Dec. 24, 1937. 
300 New York Supplement 938. 
2. FRAUD. 


In action on life policy, defended for fraudulent representations in application 
for reinstatement following lapse of policy, where proofs of death voluntarily 
furnished by plaintiff disclosed that insured died of coronary thrombosis, with 
fibrosis of the myocardium a contributing cause, insurer could introduce medical 
testimony showing nature of disease and whether it was chronic, progressive, and 
of long standing, since beneficiary was bound by statements in proofs of death, 
which were prima facie evidence of their truth. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


Action by Lucy Sommer against the Guardian Life Insurance Company of 
America, wherein defendant filed an equitable counterclaim. From a judgment 
for plaintiff, defendant appeals. 

Reversed, and new trial granted. 

Argued before Hagarty, Davis, Adel, Taylor, and Close, JJ. 

Victor E. Whitlock, of New York City, for appellant. 

Clarence G. Bachrach, of Brooklyn (Samuel S. Bisgyer, of Brooklyn, on the 
brief), for respondent. 

Memorandum by the Court. 


Plaintiff, as beneficiary, brought suit to recover upon a policy, issued by the 
defendant, insuring the life of plaintiff's husband in the sum of $7,000. The 
policy lapsed for nonpayment of premium. Upon written application by the 
insured, it was reinstated on August 15, 1935. The insured died in November, 
1935. The action was defended upon the ground that certain representations made 
by the insured in his application for reinstatement were false and fraudulent. Upon 
motion at the close of the evidence, the court dismissed the defendant’s equitable 
counterclaim and directed a verdict in favor of the plaintiff. 

{1, 2] The judgment is reversed on the law, and a new trial is granted, costs 
to abide the event. It was error for the court to exclude in their entirety the 
records of the New York Orthopaedic Hospital and Dispensary. They were 
admissible for the limited purposes stated in Palmer v. John Hancock Mut. Life 
Ins. Co., of Boston, 150 Misc. 669, 270 N.Y.S. 10. It was likewise error to exclude 
the evidence sought to be elicited from Dr. Roberts and Dr. Trachtman. The 
proofs of death voluntarily furnished by the plaintiff disclosed that the insured 
died of coronary thrombosis, with fibrosis of the myocardium a contributing 
cause. The plaintiff was bound by the statements made therein. They are 
prima facie evidence that they are true. Rudolph v. John Hancock Mutual Life 
Ins. Co., 251 N.Y. 208, 167 N.E. 223. Consequently, the defendant was entitled 
to show the nature of the disease and whether or not it was chronic, progressive, 
and of long standing. Edington v. Aétna Life Ins. Co., 77 N.Y. 564. 
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COTTER v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. Dec. 24, 1937. 
300 New York Supplement 1053. 
SOUND HEALTH. 


Where insurer established defense that insured violated policy sued on as to 
sound health at time of issuance thereof and as to hospitalization and treatment 
by physician for serious disease within two years prior thereto, and plaintiff failed 
to show waiver of defense or that insurer was estopped from asserting it, plaintiff 
could not recover. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

Action by Richard G. Cotter, as administrator of the goods, etc., of Margaret 
Cotter, deceased, against the Metroplitan Life Insurance Company. From a judg- 
ment in favor of plaintiff and an order denying defendant’s motion to set aside the 
verdict and for a new trial, defendant appeals. 

Judgment reversed, complaint dismissed, and appeal from order dismissed. 

Argued before Hagarty, Davis, Adel, Taylor, and Close, JJ. 

Dean Potter, of New York City, for appellant. 

Joseph F. Mika, of Yonkers, for respondent. 

Memorandum by the Court. 

Appeal by defendant (a) from a judgment of the City Court of Yonkers, in 
favor of plaintiff, and (b) from an order denying defendant’s motion to set aside 
the verdict and for a new trial. 

Judgment reversed on the law, with costs, and complaint dismissed, with costs. 
Appeal from order dismissed, without costs. Defendant pleaded as a defense that 
the insured violated the terms of the policy in suit as to sound health at the time 
the policy was issued, and as to hospitalization and treatment by a physician for 
a serious disease or complaint within two years before such time. The uncontra- 
dicted evidence established the defense in each phase. Plaintiff sought to show 
that defendant had waived such defense, and was estopped from asserting it, but 
failed to produce evidence to support a finding of waiver or estoppel. 


MALNATI v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Trial Term, Queens County. Dec. 16, 1937. 
300 New York Supplement 1313. 
5. INCONTESTABILITY. 

Where incontestable clause in life policy provided, policy “shall be incontest- 
able after it has heen in force for a period of two years from its date of issue,” 
policy was incontestable for fraud and misrepresentations in application, where 
insured died within the two-year period but action on the policy was brought 
after two-year period (Insurance Law, § 101, as amendéd by Laws 1923, c, 28). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. CONSTRUCTION. 

Any doubt and ambiguity in incontestable clause of life policy must be 
resolved against insurer, since it is responsible for language used. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Action by Anna M. 'Malnati, as ancillary substituted administratrix c.t.a., etc., 
against the Metropolitan Life Insurance Company. 

Judgment for plaintiff. 

Hector McG. Curren, of Brooklyn, for plaintiff. 

Henry C. Frey, of Jamaica, L. I., for defendant. 

HALLINAN, Justice. 

In this action to recover on a policy of life insurance, the defendant set up 
the defense of fraud and misrepresentation in that the insured in his application 
had willfully made certain false representations concerning his health, in reliance 
upon which the policy was issued. 

The policy was issued on March 4, 1924, on the life of Louis Malnati. He 
died on August 24, 1925. This action was commenced on or about April 12, 1926, 
so that at the time of the commencement thereof more than two years had 
elapsed since the issuance of the policy, although less than two years had elapsed 
at the time the insured died. 

_ The policy involved provided that it “shall be incontestable after it has been 
in force for a period of two years from its date of issue.” Relying on this 
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clause the plaintiff moved, in June, 1926, for summary judgment, before Mr, 
Justice Hagarty, then sitting in Special Term. This motion was granted on July 
1, 1926, in an opinion reported in Malanti v. Metropolitan Life Ins. Co., 127 Mise. 
674, 216 N.Y.S. 643, wherein it was held that, since the defendant had omitted in 
its “incontestability clause” the words “during the lifetime of the insured,” as 
provided in section 101 of the Insurance Law, added by Laws 1909, c. 301, § 7, 
as amended by Laws 1921, c. 407, since amended by Laws 1922, c. 275, § 1, Laws 
1923, c. 28, and since the action had been commenced at a time when the policy 
had been in force for more than two years, the period of incontestability had 
passed when the action was commenced and therefore the defense of fraud raised 
in that action was not available; that the defendant was not without remedy for 
the reason that it might have disclaimed the policy within the two-year period 
or brought an action within that time to annul it on the ground of fraud, neither 
of which was done. 

The Appellate Division reversed the court below and denied summary judg- 
ment in an opinion reported in McKenna v. Metropolitan Life Ins. Co., 220 
App.Div. 53, 220 N.Y.S. 568, one justice dissenting. The plaintiff then appealed 
to the Court of Appeals, which dismissed the appeal with costs. 247 N.Y. 527, 
161 N.E. 169. 

The action was brought to trial before this court during the November, 1937, 
term, after an order substituting the party plaintiff and restoring the case to the 
calendar had heen affirmed by the Appellate Division. —— App.Div. , 300 
N.Y.S. 602. 

It is the contention of the plaintiff that the Court of Appeals in Kocak v. 
Metropolitan Life Insurance Co., decided on ‘November 21, 1933, 263 N.Y. 518, 
189 N.E. 677, has definitely settled the law concerning an incontestability clause 
precisely the same as the one in the policy involved herein, and that under that 
decision the defense of fraud and misrepresentation interposed by this defendant 
must fall as a matter of law. It is urged that, were this action before this court 
de novo, the plaintiff would be entitled to judgment on the authority of Kocak 
v. Metroplitan Life Insurance Co,, supra; that nevertheless the plaintiff is entitled 
to judgment because the Appellate Division did not establish any “law of the 
case” binding on this court, when it reversed Special Term and denied summary 
judgment. 

On the other hand it is contended by the defendant that the Appellate Division 
did establish “law of the case” when it denied summary judgment, which is bind- 
ing upon the Trial Court, irrespective of the decision in Kocak v. Metropolitan 
Life Insurance Company, supra. It argues that the reversal of Special Term and 
the denial of summary judgment established that the defendant could avail itself 
of the defense of fraud and misrepresentation in the face of the incontestability 
clause in the policy. 

What the Appellate Division therefore held, or intended to hold, when it 
reversed the order of Special Term granting summary judgment, is squarely 
before this court for determination. If it held that the affirmative defense in 
the answer was sufficient as a matter of law, irrespective of the incontestability 
clause, that decision is conclusive and binding upon the Trial Court before which 
the issues are brought for final determination; for then it is necessary for that 
court to determine only whether the defendant’s evidence fairly establishes the 
defense pleaded. 

{1, 2] If so interpreted, the decision of the Appellate Division is of course 
the authority for the Trial Term, which should be followed in any event. “A 
trial court to which an action has been remitted for trial has no jurisdiction 
to review, even for apparent errors, matters decided hy its superior appellate 
court.” Hornstein v. Podwitz, 229 App.Div. 167, 169, 241 N.Y.S. 123, 126. The 
Court of Appeals, however, is not bound by the decision of the Appellate Division 
sustaining the sufficiency of a complaint, so as to prevent it, upon a subsequent 
appeal from the final judgment, from reviewing the intermediate order. Hornstein 
v. Podwitz, 254 N.Y. 443, 173 N.E. 674, 84 A.L.R. 1. 

The plaintiff, however, contends that, even if the decision of the Appellate 
Division is interpreted as holding that the affirmative defense of fraud and misrep- 
resentation is sufficient, irrespective of the incontestability clause, it is nevertheless 
the duty of this court to follow the decision of the Court of Appeals in the 
Kocak Case, since that ruling is decisive and governs the issue involved, and the 
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Appellate Division, in the event of an appeal, would be bound to reverse itself. 
In support of that contention the plaintiff cites United States Mortgage & Trust 
Co. v. Ruggles, 232 App.Div. 9, 11, 248 N.Y.S. 525, 528, affirmed 258 N.Y. 32, 
179 N.E. 250, 79 A.L.R. 802, where the court said (per Finch, J.) : “The Court of 
Appeals having decided that a decision upon which this court formerly relied was 
erroneous, this court should be guided accordingly upon a second appeal and reverse 
its previous holding, rather than compel the parties to undergo the loss of time 
and expense incidental to an appeal to the Court of Appeals, which could only 
result in the reversal of a judgment in favor of the plaintiff in so far as this 
question is concerned.” 

By a parity of reasoning it is urged by the plaintiff that, if under the above- 
cited decision “it be the duty of the Appellate Division to reverse its previous hold- 
ing rather than compel the parties to appeal to the Court of Appeals, it is likewise 
the duty of the Trial Court confronted with the same situation, to also apply 
the prevailing law and not compel further appeal which can only result, as Mr. 
Justice Finch says ‘in a reversal of judgment.’ ” 

[3] With this contention I cannot agree. While the Appellate Division may 
reverse its own previous holding, it is inappropriate for a Trial Court to reverse 
its superior court in the very action in which that court made its ruling, since 
to do so would prevent the orderly administration of justice. 

[4] In the case at bar, however, it is not necessary, in order to find for the 
plaintiff, for the Trial Court to go as far as the plaintiff urges it should. A 
careful consideration of the opinion of the Appellate Division herein leads this 
court to the conclusion that the Appellate Division did not intend, when it reversed 
the lower court’s order granting summary judgment, to finally interpret he 
incontestability clause involved and to pass upon the sufficiency of the defense as 
a matter of law, but that court intended that the action should be tried and 
all issues, whether of law or fact, then determined. 

The Appellate Division, McKenna v. Metropolitan Life Ins. Co., 220 App.Div. 
53, 59, 220 N.Y.S. 568, 574, after reviewing cases pro and con, strongly indicated 
its doubt as to the meaning of the incontestability clause and its intention not 
to commit itself definitely, when it concluded its opinion as follows: “Before 
the enactment of the amendment of 1921 the language of the standard incontest- 
able clause was ambiguous. Had the company used the language prescribed by 
the amendment the ambiguity would have been overcome and it would have been 
plain that before a policy could become incontestable it must have been in force 
for two vears and the insured must have been alive during all of the two years. 
The company, however, chose to continue the ambiguity by ignoring the mandate 
of the amendment. The language of the clause being of the company’s own selec- 
tion, the doubt arising should ordinarily be resolved against it. (Mutual Life 
Ins. Co. v. Hurni Packing Co., supra [263 U.S. 167, 44 S.Ct. 90, 68 L.Ed. 235, 
31 A.L.R. 1027). 3ut in view of the McCormack [(McCormack v. Security 
Mut. Life Ins. Co.), 220 N.Y. 447, 116 N.E. 74] and other New York cases 
where the incontestable clause paralleled the clause in the instant case, I fail 
to see how we can say as matter of law that under the clause in question the 
policy outlived the death of the insured; and we cannot sustain the summary 
judgment unless we so hold. I think the defendant insurance company has shown 
that it has an ‘arguable defense.’ ’ 

Later, upon reargument (219 App.Div. 838, 221 N.Y.S. 857, 858) the court 
said: “The direction in the decision * * * that defendant was entitled to judg- 
ment, was inserted through inadvertence, the intention of this court being that the 
action should be tried.” 

Mr. Justice Untermyer had occasion to comment upon the opinion of the 
Appellate Division in the case at bar, when sitting in Special Term, Part ITT, of 
the New York County Supreme Court, in Zeidenstein v. Metropolitan Life Insur- 
ance Company, 'New York Law Journal, April 6, 1933, when he said: “The Appel- 
late Division of the Second Department in McKenna v. Metropolitan Life Insur- 
ance Company, 220 App.Div. 53 [220 N.Y.S. 568], appears not to have committed 
itself definitely to either view. In that case a similar provision was held to be 
of such doubtful import that the court declined to undertake its interpretation 
on a motion for summary judgment, stating, (page 59 [of 220 App.Div., 220 
N.Y.S. 568]), that the defendant had shown a sufficiently ‘arguable defense’ to 
require the denial of the motion.” 





&08 The Insurance Law Journal, Vol. 90 [April, 1938 


Mr. Justice McNamee, writing for the Appellate Division, Third Department, 
in Kocak v. Metropolitan Life Insurance Company, 237 App.Div. 780, 783, 263 
N.Y.S. 283, 286, affirmed without opinion in 263 NY 518, 189 N.E. 677, said, 
concerning the opinion of the Appellate Division herein, as follows: “Reliance 
also is placed by the appellant on the case of Malanti v. Metropolitan Life Ins. 
Co., 127 Misc. 674 [216 N.Y.S. 643]; sub nom. McKenna vy. Metropolitan Life Ins. 
Co., 220 App.Div. 53 [220 N.Y.S. 568]. The form of the incontestability clause 
in that case was the same as that now before the court. That case reversed the 
Special Term with reluctance, ‘in view of the McCormack and other New York 
cases where the incontestable clause paralleled the clause in the instant case.’ 
It is evident that the decision in the McKenna Case was controlled by the view taken 
of the McCormack Case, supra, the presiding justice dissenting with an opinion,” 
(Italics mine.) 

The opinion of Mr. Justice McNamee distinguished the McCormack Case. He 
said: “The appellant urges that the Court of Appeals has decided that a policy is 
no longer in force after the death of the insured, and that a contest may be 
interposed if the insured died after the incontestability period. (McCormack vy. 
Security Mutual Life Ins. Co., 220 N.Y. 447 [116 N.E. 74]). We are unable 
to read that case with the result claimed; nor do we regard it as an authority 
for either proposition. While the incontestability clause in that case is, in principle, 
a” same as the clause here, it does not appear that those propositions were litigated 
there.” 

The original motion for summary judgment herein was made upon the ground 
solely that “the answer is sham,” and did not specifically attack the legal sufficiency 
of the affirmative defense. In stating that the defendant “has shown that it has 
an ‘arguable defense,’ ” the court did not necessarily decide that the defense was 
good in law. All it decided was that the defendant should be allowed to defend 
because the facts adduced in the application constituted, in its opinion, in view 
of the conflict of decisions, an “arguable defense,” or, as put by the Court of 
Appeals in General Investment Co. v. Interborough Rapid Transit Co., 235 N.Y. 
133, 139, 139 N.E. 216, “an apparent defense.” 

The provisions in our civil practice, for summary judgment, are founded upon 
similar provisions in the English practice, which have been in operation since 1855. 
Some light, therefore, on the meaning of an “arguable defense” may be shed by 
The Yearly Practice for 1921, wherein some of the English cases were digested, 
at page 131, as follows: 

“It is not necessary for the defendant to demonstrate that he has a clear 
and absolute defense. It is sufficient for him to show ‘that there is a bona fide 
defense—not necessarily a good one, and not necessarily a right one.’ (Yorkshire 
Banking Co. v. Beatson (1879), 4 C.P.Div. 213, Per Lord Coleridge, L.J., at 
p. 215), but still a defense that cannot be seen to be a sham (Manger vy. Cash 
(1889), 5 Times Law Rep. 271). 

“So it is sufficient for the defendant if he shows that he has a fair case for 
defense (Saw v. Hakin (1888), 5 Times Law Rep. 72), or fair grounds for setting 
up a defense (Ironclad Co. v. Gardner (1887), 4 Times Law Rep. 18); or a fair 
right to defend (Bowes v. Caustic Soda Co. (1893), 9 Times Law Rep. 328); or 
a fair probability of a defense (Ward v. Plumbley (1890), 6 Times Law Rep. 
198); or a ‘plausible suggestion of a defense’ (Dane v. Mortgage Insurance Cor- 
poration (1894, 1 Q.B. 54, per Lord Esher, M.R., at page 62); or if he shows 
facts which might constitute a defense (Yorkshire Banking Co. y. Beatson, 
supra): or from which he may plausibly argue that he has a defense (Ray v. 
Barker (1879), 4 Exch.Div. [279], 284, per Cotton, L.J., at page 284); * * * or 
which raise a plausible dispute (Lynde v. Waithman (1895), 2 Q.B. 180, per Lord 
Esher, M.R. at page 184).” 

All of which demonstrates that, in denying summary judgment because the 
defendant had shown an “arguable defense,” the Appellate Division intended to 
make no final determination and left it to the Trial Court to resolve all issues. 

As said by the Court of Appeals in Gravenhorst v. Zimmerman, 236 N.Y. 22, 
at pages 38, 39, 139 N.E. 766, 772, 27 A.L.R. 1465, where summary judgment was 
denied: “Under the circumstances one person may argue that as a matter of law 
the assignor abandoned and lost the benefit of his rescission; another might think 
that such abandonment was a question of fact for the jury. But upon one 
proposition we are all agreed, and that is the primary one presented upon this appeal 
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—the right to a summary judgment. Jt never could have been, or in justice ought 
to have been, the intention of those who framed our Practice Act and rules 
thereunder that the decision of such a serious question as this should be flung 
off on a motion for summary judgment. Whatever the final judgment may be 
the defendants were entitled to have the issue deliberately tried and their right to 
be heard in the usual manner of a trial protected.” (Italics mine.) 

This action was tried upon an agreed statement of facts in support whereof 
documentary proof consisting of the policy of insurance, the application, the proofs 
of death and the deposition of a physician taken by stipulation, were submitted. 
This deposition and the certificate of Dr. Wheeler establish the facts pleaded in 
the answer and denied by the insured in his application, that he had suffered 
from and 7 treated for pulmonary tuberculosis prior to the time the application 
was signed. 

[5] Nevertheless the plaintiff is entitled to recover by reason of the incontest- 
ability clause, contained in the policy of insurance, which provides that it “shall 
be incontestable after it has been in force for a period of two years from its 
date of issue.” The policy was a contract between the insured and the defendant, 
and the incontestability clause was one of the inducements to the insured to make 
the contract. As said by Chief Judge Cardozo in Killian v. Metropolitan Life 
Insurance Company, 251 N.Y. 44, 49, 166 N.E. 798, 800, 64 A.L.R. 956: “The 
value of a clause declaring a policy incontestable lies to no slight degree in the 
definiteness of the protection accorded to the holder. The good that it promises 
is in part a state of mind. After the lapse of two years the insured is no longer 
to be harassed by the fear that the policy will be avoided by interested witnesses 
asserting in later days that there was a disclaimer long ago. After a like lapse 
the beneficiaries are no longer to be subjected to the risk of forfeiture through 
notices or warnings that may be hard to disprove when the insured is in his 
grave. Alike for insured and for beneficiaries, there is to be the peace of mind 
that is born of definiteness and certainty. The clause, in effect, if not in form, 
is a statute of limitations, established by convention, and like the statute is directed 
to remedies in court (Wright v. Mutual Benefit Life Ass’n, supra [43 Hun. 61; 
Id., 118 N.Y. 237, 23 N.E. 186, 6 L.R.A. 731, 16 Am.St.Rep. 749]).” 


[6] The defendant could, under section 101 of the Insurance Law, supra, have 
included in its policy a standard incontestability clause “that the policy shall be 
incontestable after it has been in force during the lifetime of the insured for a 
period of two years from its date of issue.” But instead it omitted from the 
contract under consideration the words “during the lifetime of the insured.” 
Had that phrase been included and the statutory provision followed, no doubt or 
ambiguity could have existed as to its meaning. Having, however, been omitted, 
whatever doubt and ambiguity may exist, must be resolved against the defendant 
since it is responsible for the language in the contract. Janneck v. Metropolitan 
Life Insurance Company, 162 N.Y. 574, 57 N.E. 182; Killian v. Metropolitan Life 
Insurance Company, supra; Gerka v. Fidelity & Casualty Co. of New York, 251 
N.Y. 51, 55, 167 |N.E. 169: Mutual Life Insurance Company of New York v. 
Hurni Banking Co., 263 U.S. 167, 44 S.Ct. 90, 68 L.Ed. 235, 31 A.L.R. 102. 


The interpretation of an incontestability clause in the precise form as the one 
here involved was, upon a similar state of facts affecting the lapse of time since 
the issuance of the policy, finally determined by the Court of Appeals in Kocak 
v. Metropolitan Life Insurance Company, 263 N.Y. 518, 189 N.E. 677. That action 
was commenced on April 22, 1932, on a policy issued on October 23, 1929, the 
insured having died on March 5, 1931. So that in that case, as well as in the 
case at bar, the death occurred less than two years after the policy was issued, 
and the action brought more than two years thereafter. The defendant interposed 
the affirmative defense of fraud and misrepresentation in the application, as 
to the health of the insured. ‘A motion was made by the plaintiff for summary 
judgment upon the ground that the defense alleged in the answer was insufficient 
in law upon the face thereof. Special Term struck out the affirmative defense 
but otherwise denied the motion upon the ground that the denials in the defendant’s 
answer raised issues putting the plaintiffs to their proof. 144 Misc. 422, 258 N.Y.S. 
937. The Appellate Division unanimously affirmed (237 App.Div. 780, 263 N.Y.S. 
283) and held that the policy continued in force after the death of the insured 
and that the contest thereof should have been commenced by the defendant insur- 
ance company within two years of the date of issuance of the policy. Appeal was 
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taken, by permission, to the Court of Appeals, 263 N.Y. 518, 519, 189 N.E. 677, 
678, which affirmed, without opinion, and answered the questions which had been 
certified, as follows: 

“1. Does that portion of the answer herein which was stricken out by the 
court below, state facts sufficient to constitute a defense to the cause of action 
alleged in the complaint?” Answered in the negative. 

“2. Should the plaintiffs’ motion to strike out the special defense contained 
in the paragraphs marked ‘First’ to ‘Fifth,’ inclusive, of defendant’s answer upon 
the ground that the said defense is insufficient in law upon the face thereof have 
been granted?” Answered in the affirmative. 

Accordingly, judgment is granted to the plaintiff as prayed for in the 
complaint, with costs. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. 
QUILLMAN. No. 27638. 
Supreme Court of Oklahoma. Dec. 14, 1937. 
74 Pacific Reporter (2d) 368. 
1. TIME OF DISABILITY. 

In action for disability benefits specified in certificate of insurance issued 
pursuant to policy of group insuranace issued to plaintiff’s former employer, 
plaintiff was not entitled to recover, where he failed to show that he had hecome 
totally and permanently disabled on or prior to date of dismissal from employment, 
or that he had made and furnished proof of claim as required by certificate within 
one year from date alleged in petition as date of commencement of disability. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Syllabus by the Court. 

Where the proof made in the trial of an action does not sustain the allegations 
of plaintiff’s petition, but does establish a state of facts sufficient to preclude his 
recovery in said action, and judgment is rendered in favor of the defendant, it is 
error for the trial court to grant the plaintiff a new trial. 

Appeal from Court of Common Pleas, Tulsa County; Grady S. Cornett, Judge. 

Action by Christy Quillman against the Equitable Life Assurance Society 
of the United States. From an crder granting plaintiff a new trial, after judgment 
had been rendered in favor of defendant, the defendant appeals. 

Order reversed and cause remanded, with directions to set aside order and 
reinstate former judgment. 

Shirk & Bridges, of Tulsa, for plaintiff in error. 

H. F. Fulling, of Tulsa, for defendant in error. 

Bay ess, Vice Chief Justice. 

This action was instituted in the court of common pleas of Tulsa county, Okl., 
by Christy Quillman, as plaintiff, against the Equitable Life Assurance Society 
of the United States, a corporation, to recover disability benefits specified in a 
certain certificate of insurance; the certificate being one issued by the defendant to 
the plaintiff pursuant to a policy of group insurance issued by the defendant to 
J. W. Jenkins Sons Music Company. The case coming on for trial, a jury was 
impaneled, but after the evidence was in the parties agreed for the jury to be 
discharged and the cause determined by the trial judge. The trial judge rendered 
judgment in favor of the defendant. Thereafter, the plaintiff filed his motion 
for a new trial, which was granted, and from the order granting a new trial the 
defendant has appealed. 

The certificate aforementioned provides: “The insurance upon the life of any 
employee shall automatically cease * * * upon the termination of his employment 
with the employer in the specified classes of emplovees. * * * ” 

With regard to compensation for disability, said certificate provides: “In the 
event that any employee while insured under the aforesaid policy and before 
attaining age 60 becomes totally and permanently disabled by bodily injury or disease 
and will thereby presumably be continuously prevented for life from engaging in 
any occupation or performing any work for compensation of financial value, upon 
receipt of due proof of such disability before the expiration of one year from 
the date of its commencement, the Society will, in termination of all insurance of 
such employee under the policy, pay equal monthly Disability-instalments, the 
number and amount of which shall be determined by the Table of Instalments 
below; the number of instalments being that corresponding to the nearest amount 
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of insurance shown in the table, while the amount of each instalment shall be 
adjusted in the proportion that the amount of insurance on such employee’s life 
bears to the amount used in the table in fixing the number of instalments. The 
amount of insurance herein referred to shall,be that in force upon the date on which 
said Total and Permanent Disability commenced. * * * ” 

The defendant set up as its defense to the plaintiff’s action, that (a) The cer- 
tiicate was not in force after August 1, 1931, and if plaintiff had become totally 
and permanently disabled he had so become after that date; (b) that if plaintiff 
had become totally and permanently disabled while said certificate was in force, 
he had failed and omitted to make and furnish defendant with proof of the 
disability before expiration of one year from the date of its commencement. 

The plaintiff testified: That from November, 1922, until August 1, 1931, he had 
steady employment in the service department of J. W. Jenkins Sons Music Com- 
pany, at Tulsa, where he worked at repairing victrolas, radios, and refrigerators. 
That while so employed, and on or about February 1, 1928, the certificate of insur- 
ance aforementioned was issued to him; the payments therefor being thereafter 
regularly deducted from his salary by his employer. That in October, 1929, he was 
examined by doctors in Tulsa who advised him that he had pulmonary tuberculosis ; 
and that upon receiving this information he communicated same to his employer, 
who thereafter for the period of time commencing about October 15, 1929, and 
continuing until about March 15, 1930, permitted him to work at his employment 
ona “half-day” basis; but from the date last mentioned until his employment was 
terminated he was required by his employer to, and did, work on a “full-time” 
basis. That on August 1, 1931, his employment with J. W. Jenkins Sons Music 
Company was wholly and definitely terminated, at the instance of his employer; 
the reason assigned to him by his employer for terminating his employment being 
that, he “couldn’t do a full days work.” 

He further testified: That after the termination of his employment with J. W. 
Jenkins Sons Music Company he had no further regular and steady employment, but 
that occasionally, “when called upon and when able,” he did radio repair work for 
the Edgar 'Music Company and the Theed Music Company, of Tulsa. And that 
also, under like conditions, he performed similar service for individuals owning 
radios: doing such work either at their homes or at his home. That during this 
time, and dating back to October, 1929, he was undergoing medical treatment. And 
in 1933, he entered the State Tuberculosis Sanitorium at Talihina, Okl., where he 
remained as a patient for approximately six months. Upon leaving that institution 
he returned to Tulsa, where again he occasionally worked at repairing radios. That 
in November, 1935, he became bedfast, and thereafter did no work of any kind 
whatever. 

Two doctors who had from time to time observed and treated the plaintiff 
since 1929, and who testified as witnesses for the plaintiff, in the course of their 
testimony stated that at the time of the trial (May, 1936) plaintiff was totally and 
permanently disabled; that the disability had resulted from tuberculosis contracted 
by him in 1929; but neither of said doctors, however, undertook to state to the 
effect that the disease had progressed during the time plaintiff was employed with 
J. W. Jenkins Sons Music Company to such an extent as to at any time, on or 
prior to August 1, 1931, render plaintiff totally and permanently disabled. 


It is disclosed by the record that the first knowledge the defendant had to the 
effect that the plaintiff contemplated claiming against it for disability compensation, 
was that imparted to it in a letter dated January 7, 1936, from plaintiff’s attorney, 
in which a form to be used in making the claim was requested; and, the form being 
furnished, that on February 6, 1936, the plaintiff, for the first time, made and 
transmitted to said defendant his claim of disability. In the claim, which was 
introduced as a part of the plaintiff’s evidence, he alleged that, as a result of 
tuberculosis contracted in October, 1929, he became wholly disabled “on the Ist 
day of November, 1935.” 

[1] Giving due effect to the former of the provisions of the certificate which 
we have herein quoted the plaintiff ceased to be “insured under the * * * policy” on 
August 1, 1931, by virtue of his employment with J. W. Jenkins Sons Music Com- 
pany having on that date been wholly and definitely terminated. And from the 
latter of said quoted provisions, it becomes evident that the defendant became 
bound thereby to compensate the plaintiff for disability only in event that plaintiff 
became “totally and permanently” disabled, through a cause and to the extent therein 
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specified, “while insured under the * * * policy.” We are unable to find in the record 
any evidence going to affirmatively establish, or from which the inference might 
fairly be warranted, that the plaintiff became totally and permanently disabled on 
or prior to August 1, 1931. And, moreover, had there been such proof, it was not 
also established that he made and furnished the defendant with proof of his claim 
before the expiration of one year from the date which he alleged in his petition as 
being the date of commencement of the disability. Clearly, the proof made in the 
action does not sustain the allegations of plaintiff’s petition, but does establish a 
state of facts sufficient to preclude his recovery in said action. In American Cen- 
tral Insurance Co. v. Brenner, 173 Okl. 632, 49 P.2d 528, we held that: “Where 
the proof made in the trial of an action does not sustain the allegations of the 
petition, but clearly establishes the plaintiff is not entitled to recover on the cause 
of action alleged, it is the duty of the trial court to render judgment for the 
defendant; the granting of a new trial in such a case is an abuse of discretion.” 

[2] The defendant has assigned as error that the trial court “erred, as a 
matter of law, in granting plaintiff a new trial.” From our examination of the 
record we are convinced that the assignment is well founded. Therefore, the 
action of the trial court in granting the plaintiff a new trial is hereby reversed 
and the cause remanded, with direction to said court to vacate and set aside its 
order granting plaintiff a new trial, and to reinstate its former judgment in favor 
of the defendant. 

Osborn, C. J., and Riley, Welch, Phelps, Corn, Gibson, and Hurst, JJ., concur. 

Davison, J., absent. 


POLES v. STATE MUT. BEN. SOC. 
SAME v. INDUSTRIAL HEALTH, ACCIDENT & LIFE INS. CO. 


Superior Court of Pennsylvania. Dec. 17, 1937. 
195 Atlantic Reporter 429. 
1. ESTOPPEL. 

An insurer which adopts a course of conduct inducing an honest belief, reason- 
ably founded, in policyholder’s mind that payment of premiums may be delayed 
without incurring a forfeiture, will be deemed to have waived right to claim 
automatic forfeiture because of delay, and will by its conduct be estopped from 
enforcing it, since insurer should not be permitted to take advantage of default 
which it encouraged. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2. FORFEITURE. 
Forfeitures of insurance policies are not favored, either at law or in equity. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. WAIVER. 

Where insurer accepted and retained a large number of weekly premium pay- 
ments under industrial life policy subsequent to date when it was entitled to invoke 
forfeiture provisions of policy because of failure to pay three successive premiums, 
insurer thereby waived strict compliance with requirement for prompt payment of 
premiums and was not entitled to declare a forfeiture subsequent to insured’s death 
because of another failure over three-week period to make weekly payments. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Appeals Nos. 220, 221, October term, 1937, from final judgments of Municipal 
Court, Philadelphia County, Nos. 500, 501, June term, 1936; William M. Lewis, 
Judge. i 

Two actions of assumpsit to recover the face of industrial life insurance policies 
by Anna Poles, the first against the State Mutual Benefit Society, and the second 
against the Industrial Health, Accident & Life Insurance Company. Verdict and 
judgment in each case for plaintiff in the sum of $159, and the defendants appeal. 

Judgment in each case affirmed. : 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

‘Theodore L. Reimel and Ralph S. Croskey, both of Philadelphia, for appellants. 

Arthur M. Soll, of Philadelphia, for appellee. 

ParKer, Judge. 

These two cases were by agreement tried before one jury in the court below and 
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were argued at the same time before this court. As the questions involved in the 
two cases are the same, they will be disposed of by us in one opinion. The suits 
were brought by Anna Poles in one case against the Industrial Health, Accident & 
Life Insurance Company, now called Industrial Life Insurance Company, and in the 
other case against the State Mutual Benefit Society, to recover the face of 
industrial life insurance policies on the life of a sister of the beneficiary. The 
sole defense argued in this court in each case was that the policy lapsed auto- 
matically for the failure to pay weekly premiums for three successive Mondays, the 
day of the week on which such premiums were payable. 

To avoid confusion, we will refer to the facts in the Industrial Life Insurance 
Company case, as the facts for all practical purposes are the same in the two cases. 
The plaintiff’s case was made out from the pleadings with the exception of one item, 
and that was the receipt book furnished by the insurance company containing all 
receipts for premiums paid. There was no dispute as to these receipts. The 
defendant offered no evidence. There were consequently no facts to submit to a 
jury. The trial judge directed a verdict for the plaintiff for the face of the policy 
with interest. Defendant’s motion for judgment n. o. v. was refused, and it 
appealed to this court from such refusal. 

The receipts offered by the plaintiff showed that the premiums required to be 
paid were not paid for three successive Mondays, to wit, December 16, 23, and 30 
in the year 1935, and the insurance company alleged that the policy therefore auto- 
matically lapsed when the payment was not made on or before December 30, 1935. 
The policy was dated May 29, 1933, and called for the payment of weekly premiums 
of 21 cents on Monday of each week. The portion of the policy dealing with 
lapses for nonpayment of premiums was as follows: “3. If the weekly premiums 
are due and unpaid for three successive Mondays, this policy becomes lapsed 
automatically at the close of business on the third Monday, and can be reinstated 
only (a) by payment in full of all arrears and (b) the presentation to the Company 
of satisfactory evidence of the good health of the insured, both of which are 
conditions precedent to reinstatement. Payment of premiums after this policy has 
so lapsed, without presenting such evidence of good health, will not reinstate this 
policy, but will only entitle the insured, or the beneficiar’ to a return, after 
demand, of the premiums actually paid after the date of such lapse.” 


If the facts relied upon by the defendant were the only ones in the case which 
are material and relevant, it would readily be agreed that judgment should he 
entered for the defendant. There are, however, other important and undisputed 
facts to which we will refer and which lead to an opposite conclusion. The insured 
paid to the defendant after the alleged lapse of December 30, 1935, at different 
times, six separate installments of 21 cents; the exact dates of payment being 
January 6, 11, 18, 20, 27, and February 3, 1936. The insured died on February 4, 
1936. Receipts for these payments were entered by an agent of the company in the 
receipt book provided by the company for that purpose. The money was received 
2 sone by the company and it did not offer to return the same until April 

There are other important facts showing a course of conduct adopted by the 
insurance company and extending over a considerable period, a few of which 
instances we will detail. None of the premiums due on January 28, February 4, 
11, and 18, 1935, were paid until February 23, 1935, and then only a portion of the 
overdue payments was paid. Not only so, but in the period from February 16 
to December 23, 1935, there were more than thirty occasions on which the 
defendant accepted and retained premiums where, if we accept defendant’s own 
interpretation of the contract of insurance, the company was in a position on 
that number of Mondays to take advantage of the automatic lapse of the contract. 

In its affidavit of defense as well as in its letter to plaintiff’s counsel, the 
company after the death of the insured offered to return only $1.26 of the pre- 
miums paid. In other words, although the policy on its theory honed on February 
11, 1935, and on numerous occasions thereafter, it continued to accept and did 
accept and retain forty-one separate payments of weekly premiums. It continued to 
receive these payments until the day before the insured’s death. After death it 
elected to stand on a lapse as of December 30, 1935, and thus avoid liability not only 
for the death benefit but for the return of premiums paid for many months. If the 
insurance business could be conducted in this manner, it would te a very profit- 
able one, but not a lawful one. The company could continue to receive and retain 
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premiums until death, then choose as the time for forfeiture the last occasion, 
refuse to pay the policy, and return only a few of the premiums paid before 
death and after the last lapse. 

[1] We are of the opinion that a reasonable and well-balanced mind could 
reach but one conclusion from these admitted facts, that is, that the company 
intended to waive strict compliance with the condition in the policy for the 
prompt payment of premiums. Where an insurance company adopts a course of 
conduct which induces an honest belief, reasonably founded, in the mind of the 
policy holder that strict compliance with stipulations for prompt payment of 
premiums will not be insisted upon and payment may be delayed without 
incurring a forfeiture, the company will be deemed to have waived the right to 
claim an automatic forfeiture and it will by its conduct be estopped from 
enforcing the same. See 3 Couch Encyc. of Insurance Law, § 681. “The doc- 
trine that an insurer may waive its right to insist that the rights of the insured 
have been forfeited extends to practically every ground for denying liability. 
*** It also applies * * * To a default in the payment of a premium, which 
may be waived after the premium has become due.” 14 R.C.L. 1155, § 335. The 
company ought not to be permitted to take advantage of a default which it encour- 
aged. Helme vy. Philadelphia Life Ins. Co., 61 Pa. 107, 110, 100 Am. Dee. 621. 

[2] Forfeitures, if no longer odious, are not favored either at law or in 
equity. This principle is not peculiar to insurance law, but has frequently been 
applied to contracts between other classes of e. Westmoreland, etc., 
Natural Gas Co. v. De Witt, 130 Pa. 235, 18 A. 724, 5 L.R. A. 731; Duffield v. Hue. 
129 Pa. 94, 109, 18 A. 566. 

[3] The question of waiver was one for the court under the circumstances 
present here. The principle is analogous to that applied when the question for 
consideration is one of reasonable time; in fact, there is a time element here 
involved. “What is a reasonable time is a question of fact for the jury; but 
where the facts are undisputed, and but one inference can be drawn therefrom 
as to reasonableness, the question becomes one for the court. The matter is 
by no means one which a judge is required to decide in each instance, but only 
in the limiting cases as indicated.” Tinius Olsen Test. Mch. Co. v. Wolf Co., 297 
Pa. 153, 157, 146 A. 541, 542, 72 A.L.R. 718. 

The appellant relies largely on the case of Mitchell v. Alta Life Ins. Co., 
116 Pa. Super. 490, 176 A. 785. That case involved the reinstatement of a policy 
which had lapsed. Here the company by reason of its course of conduct was 
not in a position on December 30, 1935, to rely on the automatic lapse of the 
policy. If it then desired to enforce the forfeiture, it became its duty to so 
notify the insured and give her a reasonable time to comply with the strict 
conditions of the policy. The question involved in the present case is not one 
of reinstatement but of lapse. The policy did not lapse automatically on Decem- 
ber 30, 1935. The insurance company could not lull the insured to sleep relying 
on a reasonable and well-founded belief that the company would not enforce an 
automatic forfeiture and then wait to declare a forfeiture or lapse until after 
the insured had died. 

The judgment in each case is affirmed. 


SNYDER et al., to Use of COCHRAN et al. v. HOME LIFE INS. CO. 
OF AMERICA. 
Supreme Court of Pennsylvania. Jan. 3, 1938. 
195 Atlantic Reporter 895. 
1. SURRENDER VALUE. 

As respects right of insured’s creditor to demand payment of cash surrender 
value of life policy which had been assigned to creditor, though assignment was 
absolute on its face, creditor’s right was qualified by provisions of collateral 
agreement under which policy and other security had been pledged to secure 
payment of insured’s demand note. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

2. ASSIGN MENT. 

Where insured and beneficiary, with insurer’s consent, assigned all their interest 

in life policy to insured’s creditor as collateral for demand note under agreement 


providing that upon nonpayment at maturity creditor could sell collateral without 
any demand on or notice to insured and could apply proceeds to payment of note, 
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and indebtedness remaining after all collateral except policy had been exhausted 
was in excess of face of policy, creditor was the “owner” of the policy within 
provision authorizing owner to surrender it and receive net cash surrender value. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

\ppeal No. 339, January term, 1937, from judgment of Court of Common 
Pleas, Lancaster County, June term, 1935, No. 48; Benjamin C. Atlee, Judge. 

Assumpsit by Elwood S. Snyder and wife, now to the use of John S. Cochran 
and others, liquidating trustees of certain assets of the Lancaster Trust Company, 
against the Home Life Insurance Company of America, to recover the surrender 
value of a policy of life insurance. From a judgment entered on a directed verdict 
for the use-plaintiffs for $3,301.32, defendant appeals. 

\ffirmed. 

Argued before Schaffer, Maxey, Drew, Linn, Stern, and Barnes, JJ. 

Alma H. Arnold, Arthur S. Arnold, and John E. Malone, of Lancaster, for 
appellant. 

pomigy & Mueller and F. Lyman Windolph, all of Lancaster, for appellees. 

ANN, Justice. 


Defendant appeals from judgment on a directed verdict for use-plaintiffs in an 
action to recover the surrender value of a policy of life insurance. The policy in 
the sum of $5,000 was issued to and on the life of Elwood S. Snyder in 1909; the 
beneficiary named was his wife, Flora H. Snyder, and the right to change the 
beneficiary was reserved. Snyder became indebted to the Lancaster Trust Com- 
pany in the sum of $22,450, for which he made his demand collateral note. Among 
the collateral delivered was this $5,000 policy. He as the insured, and his wife as 
the beneficiary, executed and delivered to the Trust Company an assignment of 
all their right, title, and interest in and to the policy. The Insurance Company 
recorded on the assignment: “Officially ccnsented to and recorded subject to 
proof of validity of assignment and insurable interest according to conditions and 
agreements in policy.” The policy provides: “After this policy has been in force 
three full years the owner, at any time prior to or within three months after any 
default, may surrender same and elect; Ist. To receive its total cash value.” With 
the exception of this insurance policy, all the collateral pledged had been converted 
into cash and credited on the principal of the note, leaving a balance due of 
$21,783.51 with interest. In 1935, when this suit was brought, the policy had a 
surrender value of $3,725.80, less an outstanding policy loan of $802.03, or a net of 
$2,923.77. 

|1, 2] Plaintiffs did not aver and did not prove that notice was given to the 
insured that the use-plaintiffs would demand the cash surrender value.’ The legal 
question, submitted for decision to the learned court below by both parties, was, 
in their words, whether “the use-plaintiffs were legally the owners of the insurance 
policy at the time they” demanded payment. 

Snyder and the bank stated their contract in writing. He authorized the holder 
of the note and the collateral “upon the non-payment at maturity either of this note 
or the other indebtedness or liability aforesaid, to sell, [the collateral] either at 
public or private sale, without any previous demand or notice to me’* and to apply 
the net proceeds, or so much thereof as may be required, after deducting costs of 
sale, to the payment of this note. * * * And, at such sales as aforesaid the said 
holder or holders are expressly empowered to become the purchaser or purchasers, 
freed and discharged of any equity of redemption.” 

While the assignment of the policy was absolute on its face, the holder’s right 
was qualified by the provisions of the collateral note. As has heen said, the 
record shows that all the collateral except the policy had been exhausted and that 
the remaining indebtedness was in excess of the face of the policy. In the circum- 
stances, we think that by the terms of the collateral agreement considered with the 
assignment, the bank became the owner of the policy within the terms of the pro- 
vision authorizing the owner to surrender it and receive the net cash surrender value. 

In Entwistle v. Travelers Insurance Co., 202 Pa. 141, 51 A. 759, the policy was 


1 The parties seem to have assumed that the insured was still living; at the oral argument 
it was stated that notice was not given to him because he could not be found. 
_ 2 See Jeanes’ Appeal, 116 Pa. 573, 11 A. 862, 2 Am.St.Rep. 624; Du Brutz v. Bank of 
ae 4 Cal.App. 201, 87 P. 467, 469; Palmer v. Mutual Life Ins. Co., 38 Misc. 318, 77 
“. Sah 869, 
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payable to the “wife, or, in the event of her prior death, to the children of the said 
insured.” It provided for its conversion into cash “at the option of the holder” 
in certain circumstances. Plaintiff, on an assignment made by the insured and his 
wife but not joined in by the children, claimed the right to convert. Apparently 
no right to change the beneficiary was reserved, Potter, J., said: 

“The provision that the policy may. be converted into cash, at the option of the 
holder does not change the relative rights of the parties. We agree entirely with the 
suggestion that ‘holder’ or ‘holders,’ as used in this connection, means those who in 
law are the owners of the policy, and are entitled to the rights and benefits which 
may accrue under it; in other words, all the beneficiaries, in the present case not 
only the wife, but the children, of the insured. If for any reason prudence 
required the conversion of the policy into cash, a guardian would have no special 
difficulty in reasonably protecting the interest of his wards. But, however that 
may be, it is manifest that tke option can only be exercised by those having the 
full legal interest in the policy, or by their assignee. Neither the husband nor the 
wife, nor both together, had power to destroy the vested interest of the children 
in the) policy. 

“As the plaintiff in this case holds by assignment the interest of the wife only, 
payment of this claim would not discharge the company from liability under the 
policy. The interest of the children remains outstanding, and this interest would 
take all the benefits under the policy, in case of the prior death of the wife and the 
survival by the children of the insured. The trial court was therefore right in 
directing a verdict for the defendant.” 

In the case before us, as has been said, every interest in the policy was 
transferred to the bank by the only parties interested. The collateral agreement 
authorized the bank to convert the chose in action into money and apply it to the 
debt. The direction to find for the plaintiff was right. 

Judgment affirmed. 


JOHN HANCOCK MUT. LIFE INS. CO. v. HUTCHINS et al. No. 1308. 
Supreme Court of Rhode Island. Dec. 16, 1937. 
195 Atlantic Reporter 482. 
3. CHANGE OF BENEFICIARY. 

Where husband and wife agreed to take out life policies, the premiums for 
which were to be paid by husband and the proceeds of which were to go to survivor, 
wife could name sister as beneficiary of her policy after the husband abandoned 
his policy because of unemployment, notwithstanding that he continued to pay 
premiums on wife’s policy until her death. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. REIMBURSEMENT. 


Where husband and wife agreed to take out life policies, the premiums for 
which were to be paid by husband and the proceeds of which were to go to survivor, 
and husband abandoned his policy because of unemployment but continued to pay 
premiums on wife’s policy, and wife changed beneficiary twice after husband aban- 
doned his policy, husband was entitled to equitable lien on proceeds of wife’s pol- 
icy paid into registry of court by insurer bringing interpleader suit, for reimburse- 
ment for premiums paid by him, and beneficiary was entitled to remainder of 
proceeds. 


(For other cases, see Insurance, Dec. Dig. § 585[4].) 


s 


Appeal from Superior Court, Kent County; Herbert L. Carpenter, Judge. 

Interpleader suit by John Hancock Mutual Life Insurance Company against 
Lillian Hutchins and George L. Johnson. From a decree for Lillian Hutchins, 
George L. Johnson appeals. 

Reversed. 

George Hurley, of Providence, for complainant. 

a, Kernan & Quinn and Michael De Ciantis, all of Providence, for respond- 
ent Hutchins. , 

Roland E. Meunier and Joseph R. McKanna, both of West Warwick, for 
respondent Johnson. 

Capotosto, Justice. 

This is a bill of interpleader brought by the complainant against these respond- 
ents to determine their respective claims to the sum of $691.22, which sum repre- 
sents the amount due and payable by the complainant under a twenty-year payment 
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life insurance policy of the face value of $1,000 issued by the complainant on the 
life of Edna W. Johnson, late of Washington, R. I. The insured died May 18, 
1933. A decree of interpleader was entered, in accordance with which the net 
amount payable on the policy by the complainant was paid in the registry of the 
superior court. The case was thereafter heard in that court upon bill, answers, 
and proof, and a decree was entered ordering payment of the entire fund to the 
respondent Lillian Hutchins. The case is before us on appeal from this decree 
by the respondent George L. Johnson on various grounds; his main contention 
being that the decree is contrary to the evidence and the weight thereof. 

The testimony shows that the respondent George L. Johnson and the insured, 
Edna W. Johnson, were married July 4, 1910. Johnson testified that shortly after 
their marriage he and his wife agreed that, for their mutual protection, each 
would take out an industrial life insurance policy payable at death to the other, 
“to take care of the expenses,” and that he would pay the premiums on both pol- 
icies: that this agreement was carried out and two such policies of the complainant 
company were kept in force by him until 1921; that in that year, he and his wife, 
renewing their agreement of 1910, agreed to change the form of their insurance 
and substituted for the industrial policies then in force two $1,000 twenty-year 
payment life insurance policies of the complainant company in which, as before, 
each insured was the designated beneficiary in the policy on the life of the other, 
so that such beneficiary “would have this insurance money to pay the expenses.” 

Johnson also testified that the premiums on these new policies were always 
paid with his money; that late in 1931 he was obliged to cancel the policy on his 
life because of nonemployment, but that he continued to pay the premiums on 
the policy on his wife’s life until her death in May, 1933: that shortly after 
he dropped his policy, he heard from outside sources that his wife had substituted 
one Rose Gileau, a hoarder, as the beneficiary in her policy; that, notwithstanding 
this information, he continued to pay the premiums on his wife’s policy for the 
sake of family peace; and that he did not know until after his wife died that she 
had again changed the beneficiary by making the policy payable to her sister, 
the respondent Lillian Hutchins. He further testified that his wife kept her policy 
with some of his papers in a tin box to which both had a key: that he never 
looked at his wife’s policy as he relied on her promise that he was and would 
continue as the beneficiary named therein; that the policy always was in their 
common possession; and that she must have changed the beneficiary to Lillian 
Hutchins when she last went to the hospital for an operation. 

The evidence shows that the insured had been in ill health and in a highly 
nervous condition for some years: that she had undergone two operations in 
different hospitals: and that, especially during the last few years of her life, 
her judgment was easily swayed by catering to her desires. It also appears in 
evidence that, the day before her death, she had made an appointment with an 
agent of the complainant for the purpose of again changing the beneficiary in her 


policy. When the agent went to keep this appointment, he found that she had just 
died. 


The respondent Lillian Hutchins did not testify. What connection, if any, 
she had in effecting the change that named her as the beneficiary under the policy 
does not appear in evidence. Her case rests solely upon the policy in evidence, 
and upon her counsel’s cross-examination of the respondent Johnson and his wit- 
nesses, in which he attempted to establish that the insured had paid the premiums 
on the policy with her own money. A close examination of the evidence on this 
point leaves it undisputed that all the premiums were paid by Johnson. 

The policy shows that the complainant issued this $1,000 twenty-year payment 
policy on the life of the insured, Edna W. Johnson, on April 27, 1921, and that 
the beneficiary named therein at that time was “her husband, George Johnson,” 
in conformity with the application thereto attached. The policy calls for the pay- 
ment of an annual premium of $33.37 on April 27th of each year. From an indorse- 
ment on the policy it appears that on ‘May 1, 1924, the insured applied for a loan 
on the policy, and that in such application she again named “her husband, George 
Johnson,” as the beneficiary, subject to the rights of the complainant if the loan 
were granted. A second indorsement shows that the loan was made by the 
complainant and the policy assigned to it as security therefor on May 6, 1924. 

his loan was not paid during the lifetime of the insured. There are two changes 
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of beneficiary indorsed on the policy; one to “Rose Gileau, friend,” on November 
3, 1931, and the other to “Villian Hutchins, sister,” on September 1, 1932. 

At the conclusion of the hearing, the trial justice decided in favor of Lillian 
Hutchins and denied Johnson all relief in language that is quite inconsistent. In 
one place he says that Johnson “might be entitled to a part” but not to all the 
insurance money; in another, that “he must have some lien on that property for 
what he paid,” and then he finds that as the insured, in 1921, did not say to her 
husband: “You can have the policy if you pay the premiums,” or words substan- 
tially to that effect, there was no basis for such a lien in favor of Johnson, and 
awarded the entire sum due under the policy to Lillian Hutchins. This finding 
of the trial justice is contrary to the undisputed evidence in the case and, therefore, 
clearly erroneous. 

[1-3] In this state of the record, it is necessary for us to draw our own conclu- 
sions from the uncontradicted evidence in the case before we can determine the 
respective rights of the respondents. These conclusions are as follows. (1) John- 
son and his wife did promise and agree with each other, in 1910 and again in 
1921, to take out insurance on their respective lives for their mutual protection, 
the husband to pay all premiums, so that, on the death of either, the survivor 
would have the proceeds from the insurance policy of the deceased to meet the 
expenses incidental to that event. No specific words are necessary to establish 
such an agreement if the facts, reasonably construed, show that the agreement 
was actually made. (2) Johnson carried out his agreement until late in 193), 
when he was obliged to abandon his policy because of nonemployment. He paid 
the premiums with his money on both policies during all this time, and thereafter 
continued to pay the premiums on his wife’s policy until her death. The evidence 
warrants no other conclusion, especially since his credibility is in no way questioned 
by the trial justice. (3) The insured apparently considered herself free to change 
the beneficiary in her policy when her husband abandoned his policy, for on 
November 3, 1931, she named Rose Gileau as her beneficiary. (4) The insured 
was within her rights when she named Lillian Hutchins as the beneficiary in her 
policy on September 1, 1932. 

The respondent Lillian Hutchins urges three grounds in support of the decision 
by the trial justice: First, Johnson did not pay the premiums on the policy; 
second, he did not have possession of the policy; and, third, he was a stranger to 
the policy when the insured died. The first and second grounds are without 
merit. They are clearly denied by the uncontradicted evidence in the case and by 
our findings therefrom, which we have already fully set forth. The third ground 
raises the vital question in the case. 

In considering the issue thus raised, we point out that we are not dealing with 
an industrial life insurance policy and a facility of payment clause, but rather 
with a straight contract of life insurance which gives to the insured the right to 
name and change the beneficiary, who, when so named in accordance with the 
terms of that contract as recited in the policy, is entitled, at law, to receive 
from the insurer whatever sum is due under the policy at the death of the insured. 
The instant case, however, is not an action at law but a suit in equity, and both 
respondents, in their answers to this bill of interpleader, join the complainant in 
its prayer to “determine the title to the proceeds of said policy and the disposition 
thereof.” 

[4] In view of the special circumstances in this case, which are established 
by undisputed evidence, we are of the opinion that in equity and justice, Lillian 
Hutchins, who paid nothing to keep the policy in force and who probably would 
not have been the last-named beneficiary in the policy if the death of the insured 
had not intervened, is not entitled to the entire amount that the complainant admits 
is due and payable under the policy. We find nothing in Cronan v. Metropolitan 
Life Ins. Co., 50 R.I. 323, 147 A. 618, and Prudential Ins. Co. v. Tutalo, 55 R.L 
160, 178 A. 859, cited by the respondent Lillian Hutchins, which applies to the facts 
now before us. 

The policy in the instant case came into existence by reason of the special agree- 
ment between Johnson and his wife in 1921; he was the original beneficiary named 
in the policy and continued as such from 1921 practically through 1931, when he 
no longer could carry out the agreement for a cause beyond his control; relying 
upon that agreement, he paid all premiums on the policy with his own money 
during this entire period; and he voluntarily continued paying the premiums on 
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his wife’s policy until her death, which made it possible for her to first substitute 
Rose Gileau and then Lillian Hutchins as beneficiaries in her policy. This unbroken 
chain of circumstances, so clearly proven by the uncontradicted evidence, estab- 
lishes an equitable lien for reimbursement in favor of Johnson on the fund in 
the registry of the court for all premiums paid by him, from the date of the 
policy, April 27, 1921, to and including 1931. 

The premiums, at $33.37 a year, which Johnson paid during this entire period, 
or eleven years, amount to $367.07. The balance of the fund in the registry of 
the court is to be paid to Lillian Hutchins in accordance with law. 

For the reasons stated, the appeal of the respondent George L. Johnson is 
sustained, and the decree appealed from is reversed. 

On December 22, 1937, the parties may present to us for approval a form of 
decree to be entered in the superior court. 


BROWN v. PILOT LIFE INS. CO. No. 14585. 
Supreme Court of South Carolina. Dec. 14, 1937. 
194 Southeastern Reporter 121. 
1. PAYMENT BY MAIL, ; oe 

Generally, deposit of insurance dues or premiums in mail is not such a “pay- 
ment” as will prevent forfeiture of policy in absence of circumstances giving rise 
to inference that insurer has authorized, requested, or acquiesced in payment of 
premiums by mail. 

(For other cases, see Insurance, Dec. Dig. § 360[2].) 

2, PAYMENT BY MAIL. rr 

Insurance premiums can be paid by mail if it is so agreed, or if course of 
dealing between the parties warrants such a mode. 

(Fer other cases, see Insurance, Dec. Dig. § 360[2].) 

3. PAYMENT OF PREMIUM. : ' 

_ Where policy requires payment of premiums at a certain place by a certain 
time under penalty of forfeiture, a deposit of premium in mail properly addressed 
and in time, according to usual course of mail, to reach prescribed place by the 
time it is due will prevent forfeiture if insurer has requested, authorized, or 
acquiesced in sending of premiums by mail. 

(For other cases, see Insurance, Dec. Dig. § 360[2].) 

4. FORFEITURE. 

Forfeitures of insurance policies are not favored in law. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. PAYMENT BY MAIL. . 

__A life policy premium was paid within due time where insured, in accordance 
with custom and usage, placed a check for amount of premium in envelope duly 
stamped and properly addressed to local agent, and deposited envelope in mail box 
near his home about 8:30 p. m. on day premium was due, and insurer could not 
cancel policy for nonpayment of premium, notwithstanding that premium was not 
received by local agent until seven days later. 

(Fur other cases, see Insurance, Dec. Dig. § 360[2].) 

Appeal from Common Pleas Circuit Court of Sumter County; C. C. Feather-, 
Stone, Judge. 

_ _ Action by J. Cliff Brown against the Pilot Life Insurance Company. From a 
judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Epps & Epps, of Sumter, for appellant. 

Raymond Schwartz, of Sumter, for respondent. 

FISHBURNE, Justice. 

This case turns upon the question of whether or not the balance of an insurance 
premium, amounting to $11.22, due August 14, 1935, on the policy in suit, was paid 
within due time. The defendant, alleging that it was not so paid, contends that the 
policy lapsed for nonpayment, and may not be reinstated without satisfactory evi- 
dence of insurability on the part of the insured. The -action was commenced by 
the plaintiff against the defendant on March 26, 1936, to have the court adjudge 
the policy issued by the appellant, covering the life of the respondent, in full force 
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and effect. The policy carried also what is known as a permanent and total 
disability clause. 

The cause was referred to the master for Sumter county, who found for the 
plaintiff and recommended that the court declare the policy in full force. Upon 
appeal to the circuit court this report was confirmed in a formal order. The 
matter now comes before us upon exceptions to this order. 

The policy in question specifically provided that “Premiums are payable at the 
home office of the company, but may be paid on or before the dates due to the com- 
pany’s agent in exchange for the company’s official receipt, signed by one of the 
officers referred to below, and countersigned by the agent.” 

The testimony tends to prove that the insured sent his check for the amount of 
the premium to the office of the local agent in the city of Sumter, on August 14, 
1935, about 4 o'clock in the afternoon, but there was no one in the office to receive 
the payment at that time. The check was carried to the local office by the son of 
the insured, who found the door locked, whereupon he returned the check to his 
father. About 8:30 o’clock p. m. on the same day, this check was mailed by the 
plaintiff in a mail box near his home, in the city of Sumter, sealed in an envelope, 
properly stamped, and addressed to the defendant’s local agent in that city. This 
letter containing the premium check was not received by the local agent until 
August 21, 1935, seven days after its mailing. The testimony is silent as to the 
date of the postmark on the envelope, but the check was dated August 14, 1935, 
and was made payable to the local agent. On August 23, 1935, the respondent 
received a letter from the defendant, notifying him that his policy was canceled 
for nonpayment of the premium due on August 14th. 

The testimony shows that the office of the local agent in Sumter was open daily 
from 8:30 o'clock a. m. to 12 o'clock m., and from 1:30 o’clock p. m., to 3:45 o'clock 
p. m., but it is inferable from the testimony that this office was closed for the day, 
and locked, at the time the plaintiff sent the premium check in question by his son. 
The following testimony of Mrs. Monsen, bookkeeper anad clerk in the office of 
the local agent, shows the custom and usage followed by the defendant in 
accepting insurance premiums from policyholders in Sumter: 

“Q. A person then could not pay his premium at five in the afternoon or four- 
thirty of the last day and be in the grace period, could he? A. If he went to the 
office and nobody was there, he could not. He could drop it in the postoffice. 

“Q. It was dropped in the postoffice, you heard that? <A. Yes, sir. 

“Q. As a matter of fact, at four-ten on an afternoon in question, where it was 
the last day in question, you were not at the office to take the premium? A. I 
was not at the office. 

“Q. Of course, if it was mailed in a letter box, it would be the same as delivery 
to you? A, That is what they customarily do. 

“Q. You have received money on the day after the premium fell due, marked 
on the last day of grace, and you accepted those on the following day as payment 
when due? A. Yes, sir. 

“Q. For instance, if a person mailed a check on the 14th day of August and the 
last day for paying that premium is the 14th day of August, and it is not received 
until the 15th, is it your custom to accept it as payment as of the 14th? A. If the 
letter is postmarked that date and we get it the next day, we can accept it. 

“Q. If this particular check had been placed in an envelope on the 14th and 
mailed, and was stamped at the postoffice and you received it on the morning of 
the 15th, would you have accepted it? A. I would accept it, certainly, and put it 
collected as of the 14th. * * * 

“Q. Does the company know you postdate it on your books and that you 
received the check on the 15th. A. If it is postmarked on the last day of grace, we 
can. accept it. The company will accept it, if we get it the day after it is post- 
marked.” 

In addition to this testimony showing custom and usage, this appears from 
a letter introduced in evidence, written by the local agent to the defendant: “We 
held the policy open until the 17th, and sent it in for cancellation.” As further 
tending to show the custom which prevailed between the parties with reference to 
the payment of premiums, the plaintiff testified that he sometimes made the 
premium checks payable to B. L. Williams, agent, and sometimes payable to Pilot 
Life Insurance Company, “but I mailed them to Mr. Williams irrespective of how 
made out.” And Mr. Williams, the local agent, testified that “during the day 
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of the 14th I called Mr. Brown over the telephone and told him his insurance was 
due and he said he would mail or send a check that day.” There is also evidence iri 
the record showing other instances of delay and delinquency on the part of the 
local postal employees in collecting letters from the drop letter mail boxes in 
Sumter. 

As heretofore stated, the prime question presented is whether or not the circuit 
court erred in holding that the premium check was paid within due time. 


We may say in passing that the check in question was good, was presented by 
the defendant for payment at the bank upon which it was drawn, was cashed, and 
charged against the plaintiff’s account; but into these subsequent events we need 
not go. 


[1, 2] It is a rule of general accepation that in the absence of circumstances 
from which it can be inferred that the insurer has authorized, requested, or 
acquiesced in the payment of premiums by mail, that the deposit of insurance dues 
or premiums in the mail is not such a payment as would prevent a forfeiture of 
the policy. The mails are, of course, the medium usually adopted for the transmis- 
sion of premiums, and there is no doubt but that premiums may be so paid, if it is 
so agreed, or if the course of dealing between the parties warrants such a mode. 
Couch on Insurance, vol. 3, § 601; Illinois L. Ins. Co. v. McKay, 6 Ga.App. 285, 
se 1131; Hollowell yv. Life Insurance Company of Virginia, 126 N.C. 398, 35 
S.E. 616. 


[3] It has also been held, and we think correctly so, that under policies 
requiring payment at a certain place by a certain time under penalty of forfeiture, a 
deposit thereof in the mail, properly addressed, and in time, according to the usual 
course of mail, to reach the prescribed place by the time it is due, will prevent a 
forfeiture if the insurer has requested, authorized, or acquiesed in the sending 
of premiums by mail. And payment in this wise has been held to be good, even 
though the check for the premium due does not in fact reach its destination at all, 
or until after the due date, and. notwithstanding time be regarded as the essence 
of the contract. Kenyon v. Knights Templar & M. M. Aid Ass’n, 122 N.Y. 247, 
23 N.E. 299; Hollowell v. Life Insurance Company of Virginia, supra; Coile v. 
Order of United Commercial Travelers of America, 161 N.C. 104, 76 S.E. 622, 623. 

The testimony in the case. at bar shows that the letter containing the premium 
check was not dropped into the letter box until about 8:30 o'clock p. m., on the 
night of the 14th, when it was too late for any mail to be taken up until the next 
day; but it is likewise shown that if this check had been received by the local agent 
on the next day, which was the 15th, or even up to and including the 17th, it 
would have been deemed to have been received in time to prevent a forfeiture. 

As was said in Coile v. Order of United Commercial Travelers of America, 
supra : 

“In sending. his check for assessment 99, the plaintiff conformed to the custom 
recognized and adopted by the defendant. The regularity of the mail, a public 
agency, is such that it is not negligence to rely upon it as a method of transmission, 
especially when it has been so used in the course of dealings between the parties, 
and there has been no express revocation. Hollowell vy. Insurance Co., 126 N.C. 
398, 35 S.E. 616.” 


Undoubtedly, in the case at bar the plaintiff conformed to the custom recognized 
and adopted by the defendant. 


[4, 5] It has become hackneyed and trite for courts to say that “forfeitures are 
not favored in law.” But we think the statement is peculiarly applicable here. It is 
clearly inferable from the testimony, some of which we have quoted, that it was the 
custom and practice, not only of the plaintiff, but of other policyholders of the 
defendant, to adopt the postal facilities as a medium of transmitting to the local 
agent premiums due upon policies. In the case at bar, the plaintiff had the 
unquestioned right, until 12 o'clock p. m. of August 14, 1935, to pay the premium 
due upon his policy. He sent the premium in question to the local office about 4 
o'clock p. m., but the office was closed for the day. He thereupon adopted the 
alternate method sanctioned by custom and usage and deposited the check for the 
premium in an envelope, duly stamped, and properly addressed to the local agent, 
in the mail box near his home, about 8:30 p.m. We think it would be highly 
inequitable under these circumstances to say that the premium was not paid within 
due time, even though, for some unexplained reason, it was not received by the 
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local agent until August 21st. It therefore follows that the policy did not lapse 
for the nonpayment of the premium, and should not have been canceled. 

As was said in Hollowell v. Life Insurance Company of Virginia, supra, this 
does not mean that if the money is lost in the mail the insured is discharged from 
making good the loss on notice, but simply that it is so far a payment that it 
prevents a forfeiture. 

The record shows that the parties to this action have agreed that it was not 
necessary for the assured to continue to tender subsequent premiums, as they fell 
due, ‘since the law does not require one to do a vain and futile thing. Therefore 
the sole question to be determined in this case is whether the court will sanction a 
forfeiture under the facts narrated. As heretofore stated in our opinion, the 
insurance company was not warranted in declaring a forfeiture. 

Under circumstances which we need not discuss, the plaintiff's check for $11.22 
was cashed by the defendant, but the defendant later mailed to the plaintiff its 
own check in the same amount, which check is apparently now in possession of 
the plaintiff. In order that the parties to this litigation may be definitely advised 
as to what steps should be taken toward reinstating the policy, it is ordered that the 
defendant company do notify the plaintiff of the exact amount due under said policy 
by way of premiums since August 14, 1935 (the plaintiff returning to the defendant 
company its check of $11.22 to cover the premium due on August 14, 1935), and 
that the plaintiff do have ten days after receipt of such notice of the amount due in 
which to make payment of the said premiums which have accrued to that date, 
together with interest thereon at the legal rate. 

The exceptions are overruled. 

Judgment affirmed. 

Stabler, C. J., and Bonham and Baker, JJ., concur. 

Carter, J., did not participate on account of illness. 


LESTER v. SOVEREIGN CAMP, W. O. W. 
Supreme Court of Tennessee. Nov. 27, 1937. 
110 Southwestern Reporter (2d) 471. 
1, REINSTATEMENT. 

Under by-law of mutual benefit association which provided for reinstatement 
of member, provided member was in good health, association which had accepted 
monthly assessments. after their due date while member was in good health was 
not estopped to deny liability on benefit certificate for member’s failure to pay 
monthly installments before the last day of the month, where installments for 
month preceding month in which he died were paid a couple days after his death. 

(For other cases, see Insurance, Dec. Dig. § 755[5].) 

2. ASSESSMENT. 

Mutual benefit association’s acceptance of monthly assessments after their due 
date while member was in good health as authorized by its by-laws did not estop 
association from denying liability on benefit certificates for failure to pay install- 
ments before due date, on ground that insured had been led to believe that asso- 
ciation would accept installments in arrears after member became ill or from 
friends after his death. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

3. LAPSE. 

Beneficiary of insured who permitted his insurance to lapse and failed to 
reinstate it while in good health, as he had done on previous occasions in conform- 
ity with the provisions of his contracts, was not entitled to recover on benefit 
certificates by reason of payment of past-due installments by friends of insured 
a day or two after his death, which were received by benefit association in ignor- 
ance of the death. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Error to Circuit Court, Knox County; Hamilton S. Burnett, Judge. 

Actions by Rosa Lester against the Sovereign Camp of the ‘Woodmen of the 
World. Judgments dismissing both suits were reversed by the Court of Appeals, 
and the defendant petitioned for certiorari. Pict 

Judgments of the Court of Appeals reversed, and judgments of the Circuit 
Court affirmed. 
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R. D. Busbee, Jr., and Norman B. Morrell, both of Knoxville, for plaintiff 
in error, Rosa Lester. 

Grimm & Tapp, of Knoxville, for defendant in error, Sovereign Camp. 

McKinney, Justice. 

Rosa Lester, beneficiary, instituted two suits. against defendant on two death 
benefit certificates for $1,000 each which it issued on the life of her husband, Elmer 
T. Lester. The first certificate was issued on April 26, 1932, and provided for 
a monthly assessment or installment of $2.23. The second certificate was issued 
February 23, 1934; the monthly installment being $2.41. The certificates, under 
their provisions, lapsed unless the installments for the current month were paid by 
the thirtieth day of that month. The insured was taken ill on April 9, 1935, and 
died four days later. At the time of his death the installment for March on 
the older certificate, and the installments on the younger certificate for February 
and March of that year, had not been paid. They were paid by some friend of 
insured a day or two after his death, and forwarded to and received by defendant 
in total ignorance of the illness and death of insured. Defendant, upon learning 
of the death of insured, tendered back said assessments, and also tendered them 
into court in these cases. It is apparent, therefore, that these policies had lapsed 
and were not in effect when insured died. To meet this situation plaintiff invokes 
the doctrine of “waiver” and “estoppel,” alleging that defendant, by its course 
of conduct in accepting payments of installments from six to fifteen days after 
their due date, had waived certain provisions of the contracts as to forfeitures, 
and is, therefore, estopped from relying thereon. 

The two cases involve the same question, and were heard together by the 
trial court without the intervention of a jury. He denied a recovery and’ dismissed 
both suits. Upon appeal, the Court of Appeals geversed the trial court, being of 
opinion that defendant, by its course of conduct, had waived the penalties as to 
paying installments on their due date. Petitions for writs of certiorari have here- 
tofore been granted, and the cases argued at the bar of this court. 

The constitution, laws, and by-laws of the association are made a part of the 
contract of insurance; the pertinent provisions of which are as follows: 

“Sec. 63. (a) In order to accumulate and maintain funds for the payment of 
the benefits stipulated in beneficiary certificates held by the members of this 
Association, as and when such benefits accrue, to maintain the reserves thereon 
and to provide for the payment of the expenses of the Association, every member 
of this Association shall pay to the Financial Secretary of his Camp one annual 
assessment in advance each year, or one monthly installment of assessment each 
month, as required by these laws or by the provisions of his beneficiary certificate, 
which shall be credited to and known as the Sovereign Camp fund; and he shall 
also pay such Camp dues as may be required by the by-laws of his Camp. 

“(b) If he fails to make any such payment on or before the last day of the 
month he shall thereby become suspended, his beneficiary certificate shall be void, 
the contract between such person and the Association shall thereby completely 
terminate, and all moneys paid on account of such membership shall be retained 
by the Association as his liquidated proportionate part of the cost of doing business 
and the cost of the protection furnished on the life of said member from the deliv- 
ery of his certificate to the date of his suspension; except as otherwise provided 
in his certificate or in Section 79. 

“(c) Such person, if in good health, may thereafter make a new contract 
with the Association, upon the same terms and conditions, by complying strictly 
with the provisions of these laws. 

“Sec. 64. A person who becomes suspended for non-payment of assessments 
or installment of assessment is not entitled to any benefits of this Association, 
nor shall he receive the password or participate in any of the business or social 
proceedings of the Camp to which he had belonged. 


“Sec. 65. Any person who has become suspended because of the non-payment 
of any installment of assessment, if in good health, may within three calendar 
months from the date of his suspension again become a member of the Association 
by the payment of the current installment of assessment and all installments of 
assessments which should have been paid to maintain him as a member. Whenever 
installments of assessments are paid by or for a person who has become suspended 
for the purpose of again making him a member, such payment shall be held to 
warrant that he is at the time of making such payment in good health, and to 
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warrant that he will remain in good health for thirty days after such attempt 
to again become a member, and to contract that such installments when so paid 
after he has become suspended for non-payment of assessments shall be received 
and retained without waiving any of the provisions of this section or of these 
laws until such time as the Secretary of the Association shall have received actual, 
not constructive or imputed, knowledge that the person was not in fact in good 
health when he attempted to again become a member. Provided, that the receipt 
and the retention of payment of such installments of assessments in case such 
person is not in good health shall not make such person a member or entitle him 
or his beneficiary or beneficiaries to any rights whatever. 

“Sec. 66. (a) The retention by the Association of any installment of assess- 
ment paid by or for any person after he has become suspended in order to again 
make him a member, shall not constitute a waiver of any of the provisions of 
this Constitution, Laws and By-Laws, or an estoppel upon the Association. 

“(b) Any attempt by a suspended person to again become a member shall 
not be effective for that purpose unless such person be in fact in good health 
at the time and continue in good health for thirty days thereafter, and the payment 
of any unpaid installment of assessment shall be a warranty that such person 
is at the time in good health and that if the warranty is not true the certificate 
shall be null and void. 

“Sec. 67. Should a person be suspended more than three and less than six 
months, if in good health, by delivering to the Financial Secretary a certificate 
of good health signed by himself, in which he shall warrant that all the state- 
ments contained therein are true, and by the payment of all sums which he should 
have paid had he remained a member, including the current installment of assess- 
ment, and upon receipt and acceptance of said health certificate and the money 
by the Secretary of the Association, and if said person shall remain in good health 
for thirty days following, he shall again become a member. 

“Sec. 68. Should a person be suspended more than six months, he cannot 
again become a member except upon surrendering his old certificate and making 
a new application, subject to all requirements for new applicants except introduc- 
tion. * * * 

“Sec. 109. (g) The Financial Secretary shall not by acts, representations 
or waivers, nor shall the Camp by vote or otherwise, or any of the officers, 
have any power or authority to waive any of the provisions of the Constitution, 
Laws and By-Laws of this Association nor to bind the Sovereign Camp by any 
such acts. * * * 


“Sec. 111. On or before the fifth day of every month the Financial Secretary 
of each Camp shall remit all the Sovereign Camp funds in his hands and all 
other funds due the Sovereign Camp to the Secretary of the Association. Such 
amounts shall be remitted in money order, certified check, bank cashier’s check, 
or bank draft with exchange, payable to the order of the Treasurer. Accom- 
panying such remittances, the Financial Secretary shall also forward such detailed 
statement of the standing of the members in the Camp as shall be required for 
the information of the Secretary of the Association, upon blanks furnished for 
that purpose.” 

[1] Under the foregoing provisions, a suspended member, by paying the cur- 
rent and all past-due installments within three months from the date of his suspen- 
sion, is ipso facto reinstated, provided he is in good health and so continues for 
thirty days. If he is not in good health, he is not reinstated by paying his current 
and past-due installments. If such suspension exists for more than three and 
not exceeding six months, the insured must also file a certificate of good health, 
and remain in good health for thirty days thereafter, in order to again become 
a member of the association. Should a member be suspended more than six 
months, he cannot again become a member, except upon surrendering his old 
certificate and making a new application. 

Insured, in paying his installments on an average of twelve days after they 
became due, and at a time when, so far as the record shows, he was in good health, 
was strictly complying with the terms of his contracts, and was not establishing 
a new agreement by custom or course of dealing between the parties. Take, 
for example, the second certificate which lapsed on the first day of March for 
failure to pay the February installment. Insured also failed to pay the March 
installment on that certificate. Insured did not hecome ill until the 9th day of 
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April, and died four days later. Giving effect to the 30-day provision, it was 
necessary for insured to have paid his February and March installments not later 
than March 10, which would be 30 days prior to his illness. The March installment 
on the other certificate had to be paid on or before that same date in order to 
reinstate it. Paying the past-due installments after his death could not revive the 
certificates because that would not be a compliance with the good health clause 
of the by-laws. 

For the reasons set forth above, we are of the opinion that the question of 
waiver and estoppel is not involved in these cases. If, by its course of dealing, 
defendant had accepted from time to time such delinquent installments, with 
knowledge that the insured was not in good health when they were paid, it could 
be plausibly argued that it had waived the forfeiture provision relating thereto. 
But it is not shown that defendant ever accepted'a delinquent installment with 
knowledge that insured was in bad health at the time. 

[2] The Court of Appeals based its decision primarily upon the case of Amer- 
ican Nat. Ins. Co. v. Davidson, 166 Tenn. 13, 57 S.W.2d 788, in which it was held 
that when prompt payment of monthly disability life policy premiums becomes 
the exception rather than the rule, and without insurer’s objection, the contractual 
penalty for delay is waived. The rule applied in that case is predicated upon the 
idea that the insurer by a course of conduct has led the insured to believe that 
a forfeiture would not be insisted upon. But, as previously stated, so far as 
appears from the record in this case, the defendant has in nowise led the insured 
to believe that it could accept installments in arrears after he became ill, or from 
friends after his death. With respect to the above case of American Nat. Ins. 
Co. v. Davidson, it will be noted that the accident policy there involved contained 
no provisions for reinstatement similar to those incorporated in the by-laws of 
defendant. It also appears in that case that the premiums were paid while the 
insured was in good health. The question we are considering was decided by the 
Court of Appeals’ (petition for writ of certiorari denied by this court) at Jackson 
in May, 1936, in the case of Ethel D. Autry v. Sovereign Camp Woodmen of the 
World, Henderson Equity. In that case the insured paid his January, 1933, 
installment on February 20, 1933, at which time he was in poor health. At the 
same time he paid installments in advance for five additional months. He died 
March 31, 1933, from the disease with which he was suffering when he made the 
payments on February 20. The beneficiary was denied a recovery. Such was 
also the holding of the Supreme Court of Kansas in Pickens v. Security Benefit 
Ass’n, 117 Kan. 475, 231 P. 1016, 1020, 40 A.L.R. 654, 662, in which it was said: 
“The member contracted that receipt and retention of dues after suspension, when 
he was not in good health, should not restore him or his beneficiary to any rights 
under the certificate. The contract protected defendant until it was appraised 
of the fact the member was in bad health. Having knowledge of the fact the 
member was in bad health, defendant might, if it chose, waive the requirement 
of good health. When, however, defendant learned the member was in bad 
— a denied liability on that ground, and restored to plaintiff all it had 
received.” 

[3] This is simply a case where the insured permitted his insurance to lapse 
and failed to reinstate it while in good health, as he had done on previous occa- 
sions in conformity with the provisions of his contracts. Clearly, the defendant 
is not liable on these certificates. 

It follows that the judgments of the Court of Appeals will be reversed, and 
those of the circuit court affirmed. 


RIO GRANDE NAT. LIFE INS. CO. v. BANDY. No. 13601. 
Court of Civil Appeals of Texas. Forth Worth. Oct. 15, 1937. 
Rehearing Denied Novy. 26, 1937. 
110 Southwestern Reporter (2d) 122. 
3. MISTAKE. 

Failure of life insured to familiarize himself with contents of application, 
resulting in mistake as to contents thereof, could not form basis of plea of mutual 
mistake authorizing avoidance of provisions of application, unless application was 
different in its terms from what insurer’s agent intended. 

’ (For other cases, see Insurance, Dec. Dig. § 143[3].) 


*No opinion for publication. 
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6. APPLICATION. 
Applicant for life insurance need not make out written application. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 

9. PRESUMPTION. 

Where oral negotiations were carried on with knowledge that subsequent 
written agreement for life insurance would be entered into, presumption was that 
all oral agreements had been merged into written one. 

(For other cases, see Insurance, Dec. Dig. § 131[3].) 

10. WAIVER. 

Statute providing that life insurance solicitor cannot waive, change, or alter 
any of terms of conditions of application or policy became part of insurance con- 
tract as fully as if written or spoken into it, and insured was chargeable with 
knowledge thereof (Rev.St. 1925, art. 5063). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


Jud Appeal from County Court, at Law No. 2, Tarrant County; Thomas J. Renfro, 
udge. 

Action by Vera Lucille Bandy against the Rio Grande National Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Read, Lowrance & Bates, of Dallas, for appellant. 

Rogers & Spurlock, of Fort Worth, for appellee. 


FIRST STATES LIFE CO. v. RANSOM. No, 1929. 
Court of Civil Appeals of Texas. Waco. Nov. 4, 1937. 
Rehearing Denied Dec. 2, 1937. 
110 Southwestern Reporter (2d) 143. 
2. SUICIDE. ; ee 
The burden was on insurance company, defending action on life insurance 
policy on ground that insured committed suicide, to overcome natural presumption 
against suicide by proof. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INQUEST. i 
Evidence taken at coroner’s inquest and verdict thereon was inadmissible in 
action on policy of insurance on deceased’s life. 
(For other cases, see Insurance, Dec. Dig. § 659[1].) 


Error from District Court, Ellis County; Tom J. Ball, Judge. 

Action by Mrs. Cora Ransom against the First States Life Company, 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 


Sullivan & Wilson and J. Lee Zumwalt, all of Dallas, for plaintiff in error. 

A. R. Stout, of Ennis, for defendant in error. 

ALEXANDER, Justice. 

In a trial without a jury, judgment was rendered in favor of the beneficiary 
against the insurance company on an insurance policy issued on the life of Mrs. 
O. D. Kennedy. The insurance company appealed. 

{1, 2] The insurance company defended on the ground that the insured com- 
mitted suicide in violation of the terms of the policy. It here contends that the 
trial judge’s finding against suicide is contrary to the evidence. At the time of her 
death, the insured was living in the home of her son, R. O. Kennedy. Mr. and 
Mrs. R. O. Kennedy, who were hostile to the beneficiary, were the only witnesses 
who testified to any circumstances tending to show suicide. They testified, in 
effect, that the insured’s husband had been dead about fifteen months, and that 
since that time she had been despondent and had frequently stated that she had 
nothing to live for and did not want to live. On a previous occasion, several 
months prior to her death, she had taken some bichloride of mercury tablets under 
circumstances indicating an intention to commuit suicide, but had recovered from 
the effect thereof. She was accustomed to having sick spells with her stomach. 
These spells would occur at intervals of about two or three weeks and would 
last for a day or two. On the morning of her death, she arose and dressed herself, 
but was complaining of being sick and declined to eat any breakfast. She lay down 
across the bed with her clothes on and was groaning and complaining of being sick. 
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While the family were eating breakfast, they heard a noise in her room and upon 
going to her room they found her to be very sick. She said to her daughter-in- 
law: “Ruth, I believe I am going to die this time. I don’t want to live.” They asked 
her if she had taken anything, but she did not answer them. She died a. few 
minutes thereafter. Both Mr. and Mrs. R. O. Kennedy testified that immediately 
after the death of the insured they found two boxes of oxalic acid in a dresser 
drawer of her room. One of the boxes was full and the other practically empty. 
They found a glass with a spoon in it in the bathroom, and, while the witnesses did 
not so state, we think it may be inferred that the glass in question contained a 
solution of oxalic acid. Oxalic acid is a white crystalline poisonous compound used 
in bleaching and dyeing and is commonly used for household purposes and in 
removing spots and stains from furniture, linen, straw hats, etc. It so resembles 
epsom salts that manufacturers and text-writers advise pharmacists to caution 
purchasers not to mistake it for epsom salts. The above is all the evidence that 
was presented in any wise tending to prove that the insured committed suicide. 

It will be noted that there was no proof that the insured had bought the oxalic 
acid, nor that she had mixed the solution found in the glass, or that she had taken 
any part thereof. No testimony whatever was offered to prove that she had died of 
symptoms indicating the use of oxalic acid. The most that the insurance company 
proved was that the insured, after the death of her husband, had become despond- 
ent and tired of living; that she had a tendency toward suicide; that she died 
suddenly and there was a poisonous solution in the house with which she could 
have committed suicide. The Kennedy family consisted of the husband and wife, 
two children, and a housekeeper. Mr. and Mrs. Kennedy alone testified. Neither of 
them were asked as to whether they had bought the oxalic acid in question, or 
whether they had mixed the solution found in the glass, and neither of them 
volunteered any information along this line. No one undertook to testify that 
the housekeeper had not prepared said solution for use for household purposes. 
There was no evidence that the insured had taken any of the solution prior to her 
death. Under these circumstances, it would be rash for this court to presume, 
contrary to the implied findings of the trial court, that the insured intentionally 
took the poisonous solution for the purpose of taking her own life and that she 
died as a result thereof. It would be far more reasonable to presume that she 
died as the result of the sick spells to which she was subject, or from some other 
natural cause. The burden of proof was on the insurance company to overcome 
the natural presumption against suicide, and, even if it had been established that 
the insured took the poisonous solution and died as a result thereof, the presump- 
tion would have prevailed sufficient to sustain the trial court’s finding that she 
took it accidentally and not with the intention of taking her own life. 24 Tex. 
Jur. 1263; Home Benefit Ass’n v. Briggs (Tex.Civ.App.) 61 S.W.2d 867, par. 6, 
and authorities there cited. 

_ [3] There was no error on the part of the trial court in refusing to admit in 
evidence the evidence taken at the coroner’s inquest and the verdict thereon. 24 
Tex.Jur. 1231, 1265; Boehme v. Sovereign Camp, W. O. W., 98 Tex. 376, 84 S.W. 
ay en Ce eee; Dent v. National Life & Accident Ins. Co. (Tex.Civ.App.) 6 
». <C we 

The judgment of the trial court is affirmed. 


SOVEREIGN CAMP, W. O. W. v. CARROLL. No. 1711—6976. 


Commission of Appeals of Texas, Section B. Dec. 8, 1937. 
110 Southwestern Reporter (2d) 556. 


PREMIUM LOAN. 

_ Under new certificate of life insurance; issued in January, 1930, in consider- 
ation of surrender by insured of all benefits under old certificate and containing 
special provision that nonforfeiture values should be computed as if new cer- 
tificate had been issued in January, 1927, and providing for automatic premium 
loan after 36 monthly payments shall have been paid, 36 monthly payments 
held required to be made after issuance of new certificate in order to render 
special provision effective. 


(For other cases, see Insurance, Dec. Dig. § 753[1].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 
Action by Mrs. Ellen Carroll against the Sovereign Camp, Woodmen of the 
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World. Judgment for plaintiff was affirmed by the Court of Civil Appeals 
(84 S.W.2d 824), and defendant brings error. 

Reversed and rendered. 

Rainey T. Wells, of Omaha, Neb., W. A. McIntosh and M. B. Briggs, both 
of Gilmer, and Otto Atchley, of Texarkana, for plaintiff in error. 

C. E. Florence, of Gilmer, and E. M. Fulton, of Texarkana, for defendant 
in error. 

Martin, Commissioner, 

On January 1, 1930, plaintiff in error issued a certificate of life insurance 
for $500 to Marcus W. Carroll, in lieu of a former certificate for $1,000. The 
insured failed to pay his August, 1932, monthly premium installment. He 
thereafter paid same, but in less than thirty days from the date of such payment 
he became fatally sick, from which illness he soon thereafter died. Stipulations 
made a part of his contract of insurance are in part: 

“Tf he fails to make any such payments on or before the last day of the month 
he shall thereby become suspended, his beneficiary certificate shall be void, the 
contract between such person and the Association shall thereby completely termin- 
ate. * * * 

“Any member who becomes suspended because of the non-payment of any 
installment of assessment, if in good health, may within three calendar months 
from the date of his suspension again become a member of the Association by the 
payment of the current installment of assessment and all installments of assess- 
ments which should have been paid to maintain him as a member. Whenever 
installments of assessments are paid by or for a person who has become suspended 
for the purpose of again making him a member, such payment shall be held to 
warrant that he is at the time of making such payment in good health, and to war- 
rant that he will remain in good health for thirty days after such attempt to again 
become a member. * * * 

“Any attempt by a suspended person to again become a member shall not be 
effective for that purpose unless such person be in fact in good health at the time 
and continue in good health for thirty days thereafter. * * * ” 

Other provisions will be hereafter discussed. Judgment was entered |; 
trial court for the beneficiary named in said certificate which was affirmed ‘vy ze 
Court of Civil Appeals. See 84 S.W.2d 824, where the facts are fully stated. Writ 
of error was granted because of an alleged conflict with the holding of the Waco 
Court of Civil Appeals in the case of Sovereign Camp, W. O. W. vy. Alston, &2 
S.W.2d 710. The law point at issue in the two cases, as revealed by an examination 
of the original application for writ of error in the latter case, was precisely 
identical. This application reveals that attention was called in said application to 
the opinion now under consideration as well as to many out of state decisions which 
are here relied on by defendant in error in this case. Both policies provided in 
brief for thirty-six monthly payments after the date of issuance before the auto- 
matic premium loan became operative, and each contained the forfeiture and rein- 
statement clauses quoted supra. The insured in each case died before making the 
thirty-six monthly payments and after default of payment i: one or more of the 
monthly installments. In spite of other quoted clauses, the Alston opinion, supra, 
holds that the policy had lapsed because the automatic loan value was not avail- 
able. A precisely opposite conclusion was reached in the Texarkana Court of Civil 
Appeals in the present case, and we do not feel it necessary to here restate and 
rediscuss the entire controversy. Suffice it to say that this court has committed 
itself to the correctness of the Alston opinion upon the question at issue, and 
feels bound to follow same. A careful reading of the two opinions supra will 
sufficiently indicate the scope and general nature of the present controversy and 
the exact point at issue. 

There is no fact issue here in dispute, it being shown conclusively that the 
insured was stricken with a fatal illness within less than thirty days from the date 
payment was made of the delinquent installment. 

Insured’s policy had lapsed, no premium loan being available to him, and his 
fatal illness prevented its unconditional reinstatement. 


Judgments of the trial court and of the Court of. Civil Appeals are both 
reversed, and judgment here rendered for. plaintiff in error. Reversed and ren- 


dered. 


Fos 
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Opinion adopted by the Supreme Court. 
Cureton, C. J., not sitting. 


NORTHWESTERN NAT. LIFE INS. CO. v. CANON. No. 3577. 
Court of Civil Appeals of Texas. El Paso. Nov. 18, 1937. 
140 Southwestern Reporter (2d) 588. 
DIVIDENDS. 


Where insured elected to have dividends on life policy left to accumulate as 
interest bearing savings withdrawable at any time, insurer was contractually 
obligated so to hold dividends and had no right to apply them in payment of 
premiums, and hence, even though amount of accumulated dividends and interest 
was more than sufficient to pay delinquent premium installment for nonpayment 
of which policy lapsed, insurer was not required to apply amount in payment of 
that installment. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Appeal from District Court, Cherokee County; C. E. Brazil, Judge. 

Suit by Menon Bryant Canon against the Northwestern National Life Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and reformed. 

This is a suit by the appellee on a policy of life insurance in the principal 
sum of $1,000, issued by the above named appellant, of date December 11, 1926. 
The assured was Myron Hendrix Canon, a son of the beneficiary. The assured 
died February 7, 1936, and, upon refusal of the appellant to pay, this suit was 
brought. Upon trial without a jury judgment was rendered in favor of the 
plaintiff for the face of the policy, less an agreed credit, also for attorney’s fees 
and penalty. 

The defendant pleaded, in bar of the action, the failure of the assured to 
pay a semiannual premium due upon the policy December 11, 1935, and the for- 
feiture of the policy because of such failure. 

The single question presented is whether or not under the terms of the con- 
tract between the parties the insurer was required to apply dividends which had 
accumulated to the payment of the premium which fell due December 11, 1935, 
which, if so applied, would have kept the policy in effect until after the date of 
the death of the insured. 

The policy provided, in part, as follows: 

“4. Annual Dividends. 

“This policy shall participate annually in the surplus in accordance with the 
provisions more fully set forth in section 7 hereof, and dividends as apportioned 
shall, at the option of the Insured, be used to 

“a. Reduce the cost, by withdrawal in cash, or by application toward payment 
of premiums; or 

“b. Increase the amount of insurance; or 

“ce. Shorten the endowment period of the policy or reduce the number of 
premium payments by being applied on the Accelerative Endowment plan; or 

“d. Create an interest-bearing savings fund by being left to accumulate.” 

And further provided in part: 

“7. Annual Dividends. 

“This policy shall participate in the surplus and the Company will annually 
determine and account for the portion of the divisible surplus accruing hereon. 
The first distribution shall be contingent upon the payment of premiums for the 
second policy year, but subsequent dividends shall not be contingent upon the 
payment of future premiums. Such dividends shall be the property of the Insured, 
and at his option may be 

“a. Used to Reduce the Cost either (1) by withdrawal in cash, or (2) by 
application toward payment of premiums; or 

“b. Applied to Increase the Amount of Insurance by the purchase of paid-up 
participating additions to the policy; or 

“ce. Applied on the Accelerative Endowment Plan to shorten the endowment 
period or reduce the number of premium payments. Each succeeding dividend 
applied under this plan shall be used to mature the policy as an endowment at 
an earlier anniversary date; if any dividend is more than sufficient to mature the 
endowment at a certain anniversary, the difference shall be used to increase the 
amount payable at maturity. Or, the policy may instead be converted into’ a 
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participating paid-up policy for its face amount payable upon the same terms as 
this policy but without disability benefits, such conversion becoming available 
whenever the reserve value of the dividends thus applied, together with the policy 
reserve, shalt amount to the single premium therefor; or 

“d. Left to Accumulate as an Interest-bearing Savings Fund withdrawable at 
any time. Dividends so left shall be credited with interest, the rate to be deter- 
mined annually by the Company, but in no event to be less than three and one-half 
per cent, and if not withdrawn will be added to the proceeds at death, maturity 
or surrender.” 

The application of the insured for the policy, which was attached to and 
made a part of such policy, in section 12, provides: 

“How shall dividends be used? Place a check mark before the option selected, 
and all future dividends will be so applied unless otherwise requested. 


ja. Cash or Premiums lc. Accelerative or Pure Endowment 


| |b. Paid up Additions |X!d. Left to accumulate at interest” 


The policy also provides as follows: 

“8b. Premum Loans. Upon written request of the Insured, which request 
may be revoked at any time, made prior to default in payment of premium, the 
Company will automatically charge as a loan against this policy any premium not 
paid when due thereafter, provided the cash value, less any existing indebtedness, 
is sufficient to cover the loan. Any dividends applicable to the payment of premiums 
will be deducted from the premium so charged, and there shall be added to the 
loan interest to the date to which the loan pays premiums. If, at any time, the 
cash value, less any existing indebtedness, is insufficient to cover premiums to 
the next succeeding anniversary of the policy, the Company will loan the semi- 
annual or quarterly premium for which such unused cash value after payment of 
such premium will be sufficient.” 

The insured paid the semiannual premiums regularly up to and _ including 
that which fell due on June 11, 1932. In his written application for the policy, 
the insured requested that the premium loan provisions of the policy should be 
operative and such request was never revoked. 

Acting under this direction of the insured, when the semiannual premium 
which fell due on December 11, 1932, was not paid, appellant automatically 
advanced said semiannual premium and thereafter, as the semiannual premiums 
became due, appellant advanced the necessary premiums to keep the policy in 
effect until June 11, 1935, on which date, the loan value of the policy being 
insufficient to permit the loan of a semiannual premium, appellant did advance a 
quarterly premium, as it had agreed to do, which kept the policy in effect until 
September 11, 1935. On that date, although there was a shortage of 73 cents 
in the loan value, appellant advanced another quarterly premium which kept the 
policy in effect until December 11, 1935. ‘The premium which fell due December 
11, 1935, has never been paid and there was no further loan value in the policy 
on December 11, 1935, from which the company could have advanced the premium. 
The insured did not apply for, nor did the company grant, any extension of the 
premium which fell due on December 11, 1935. Paragraph d of section 10 of 
the policy provided that the insurance would continue in force for a period of 
31 days for the payment of every premium. Since the premium which fell due 
on December 11, 1935, was never paid, the policy was not in effect after the 
expiration of the grace period of 31 days, said period terminating January 1], 
1936. On or prior to the semiannual dates on which the premiums on the policy 
in question fell due, the Northwestern National Life Insurance Company sent to 
the insured, Myron Hendrix Canon, and the insured received, premium notices 
notifying the insured that on said various dates the premiums on said policy were 
due and payable. After the insured requested that the Northwestern National 
Life Insurance Company, the appellant herein, advance the premiums under the 
automatic loan provision of the policy, the insured was notified by the company, 
Northwestern National Life Insurance Company, appellant herein, that these 
advancements had been made. When the premium due June 11, 1935, fell due, 
and there was not a sufficient amount of loan value left in the policy to advance 
the semiannual premium on that date, when the company did advance a quarterly 
premium, the insured was notified of this fact. When the premium which fell due 
on September 11, 1935, became due, the insured was notified by appellant that the 
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same was due and, said premium not having been paid by the insured, the company 
advanced another quarterly premium payment, although the loan value lacked 73 
cents of being sufficient to pay said quarterly premium payment, and the insured was 
so notified. When the premium payment due December 11, 1935, fell due, the 
company notified the insured that this premium was due and there was no further 
loan value in the policy, and that the premium due on said date could not be 
advanced by the company as a loan against the policy. Shortly before the grace 
period expired, appellant sent to the insured a final notice that, unless the premium 
due December 11, 1935 was paid by January 11, 1936, his policy would lapse. 

Guinn & Guinn, of Rusk and Malone, Lipscomb, ‘White & Seay, of Dallas, for 
appellant. 

Emerson Stone, of Jacksonville, and E. B. Lewis, of Rusk, for appellee. 

Hiccins, Justice (after stating the case as above). 

Under the terms of the policy the insured had the right to dispose of annual 
diyidends in various ways as indicated above. He elected to have the dividends 
left to accumulate at interest. The appellant could not dispose of those dividends 
in any other manner except by breaching its contractual obligation. This is true 
because subsections d of sections 4 and 7 provided that the annual dividend might 
be left to accumulate as interest bearing savings withdrawable at any time. In the 
application the insured elected to have said dividends so left with the company. At 
the time of the death of the insured the company had in its hands the sum of 
$45.16, representing accumulated dividends and interest. Appellant tendered this 
sum, but declined to pay any portion of the face amount of the policy. The sum 
stated was more than sufficient to pay the premium installment due December 11, 
1935, and, if it had been applied in payment of said installment, the policy would 
have been in effect on the date of the death of the insured. 

It is the theory of the appellee that it was the duty of the appellant to so apply 
the accumulated dividends, and that the law would so apply the same and keep the 
insurance in effect under the holdings in Timmerman v. Bankers’, etc., 122 Tex. 
603, 63 S.W.2d 687, 689; Bankers’, etc. v. Springer (Tex.Civ.App.) 81 S.W.2d 756, 
and other cases of like import. The authorities cited have no application in the 
present case. 

The distinguishing feature of this case is that portion of the contract under 
which the insured had the right, if he so elected, to have the dividends accumulate 
as an interest bearing savings fund. He elected to avail himself of that option, and 
the insurer was contractually obligated to so hold the dividends. Under the con- 
tract the insurer had no right to divert accumulated dividends to the payment of 
delinquent premiums. The insured had the right to let his policy lapse and with- 
draw the accumlated dividends. If he had so elected, the insurer could not have 
declined to pay the same, because it had otherwise disposed of the accumulated 
dividends by paying premiums due upon the policy. The authorities fully support 
the view that under the contract in this case the insurer had no right to apply the 
dividends in payment of premiums, and the policy lapsed because of the failure to 
pay the premium due December 11, 1935. See the following: General American 
Life Ins. Co. v. Day (Tex.Civ.App.) 89 S.W.2d 1012; Williams v. Union Central 
Life Ins. Co., 291 U.S. 170, 54 S.Ct. 348, 78 L.Ed. 711, 92 A.L.R. 693; Great South- 
ern Life Ins. Co. v. Wester, 127 Tex. 274, 92 S.W.2d 238. See, also, note in 92 
A.L.R., 712; Elton v. Northwestern, etc., 192 Minn. 116, 255 N.W. 857; Rundle v. 
Northwestern, etc., 65 N.D. 367, 259 N.W. 43. 

The judgment is reversed and reformed by limiting recovery to the sum of 
$45.16, being the amount of accumulated dividends tendered to appellee and refused 
by him, and which sum was paid into the registry of the trial court. 

All costs in the trial court and in this court are taxed against the appellee. 

Reversed and reformed. 


LINCOLN v. NEW YORK LIFE INS. CO. No. 26739. 
Supreme Court of Washington. Dec. 7, 1937. 
74 Pacific Reporter (2d) 14. 
2. TOTAL DISABILITY. 
Testimony of instirer’s medical examiner and other physicians that insured, 
who had been accidentally shot through left lung resulting in injury to heart 
muscle while serving in marine corps, could do no work involving fatigue or 
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physical effort, supported trial court's finding and insured was “wholly disabled” 
within waiver of premium and disability provision of life policy. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Department 2. 

Appeal from Superior Court, Cowlitz County; J. E. Stone, Judge. 

Action by Milton R. Lincoln against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Wright, Jones & Bronson and Clark A. Eckart, all of Seattle, for appellant. 

Edgar P. Reid, of Kelso, for respondent. 

MILLARD, Justice. 

A life insurance policy issued by the defendant June 19, 1924, upon the life 
of the plaintiff, obligated the insurer to pay (in addition to indemnity in case 
of death) to the insured $100 monthly, “during the lifetime of the insured and 
also to waive the payment of premiums, if the Insured becomes wholly and 
presumably permanently disabled before age 60, subject to all the terms and 
conditions contained in Section I” of the policy. 

The pertinent provisions of section I of the insurance contract reads as 
follows : 

“Disability shall be deemed to be total whenever the Insured is wholly dis- 
abled by bodily injury or disease so that he is prevented thereby from engaging 
in any occupation whatsoever for remuneration or profit. * * * 

“Disability shall be presumed to be permanent,—(a) Whenever the insured 
will presumably be so totally disabled for life; or—(b) After the Insured has been 
totally disabled for not less than three consecutive months immediately preced- 
ing receipt of proof. * * * 

“The Company may from time to time demand due proof of the continuance 
of total disability, but not oftener than once a year after it has continued for 
two full years. Upon failure to furnish such proof, or if at any time it shall 
appear to the Company that the Insured is able to engage in any occupation for 
remuneration or profit, no further income payments shall be made nor premiums 
waived.” 

When the policy was issued to him in 1924, the plaintiff, who was engaged in 
manual work on a ranch, was twenty-three years of age. This was the only work 
in which the plaintiff had ever engaged up to that time. About one year previous 
to the issuance of the policy he graduated from high school, his course of study 
there being scientific. In September, 1924, plaintiff joined the United States Marine 
Corps. On March 1, 1925, a bullet, accidentally discharged from a 45-caliber 
pistol, entered his left chest and passed through the scapula. The bullet punctured 
his left lung and the injury therefrom to the heart muscle of the left ventricle 
resulted in the formation of scar tissue of the heart muscle with a dense band of 
adhesions attached to the heart muscles. The plaintiff was confined in the United 
States Naval Hospital until August 7, 1925. On that date he was discharged from 
the Marine Corps as totally disabled. 

The defendant received the proof of the total permanent disability of the 
plaintiff in the manner and form as required by the insurance contract, and classified 
the plaintiff as having received a bodily injury rendering him wholly and pre- 
sumably permanently disabled and preventing him from engaging in any occupation 
whatsoever for remuneration and profit. Each month after the injury the defendant 
paid to the plaintiff $100 monthly to and including December 31, 1935. The defendant 
refused to pay to the plaintiff subsequent to January 1, 1936, any benefits under 
the total and permanent disability provisions of the contract. This action was 
instituted to enforce payment of benefits under the disability provision of the 
insurance contract. 

The cause was tried to the court, which found that the plaintiff, since the 
incurrence of the injury, has been and now is totally permanently and continuously 
disabled from following or engaging in any physical activity; that his disability 
is total and permanent; and that he is prevented thereby from engaging in any 
occupation whatsoever for remuneration or profit. Judgment was entered in favor 
of the plaintiff. Defendant appealed. 

Appellant’s sole contention is that the evidence is insufficient to establish total 
disability of the respondent during the period in litigation as the term “total 
disability” is defined in the policy. Section I of the policy defines “total disability” 
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as follows: “Disability shall be deemed to be total whenever the Insured is wholly 
disabled by bodily injury or disease so that he is prevented thereby from: engaging 
in any occupation whatsoever for remuneration or profit.” ‘ 

{1, 2) The trial court found—and that finding we may not disturb unless it 
clearly appears that the evidence preponderates against that finding—that the 
respondent was, by bodily injury, and now is wholly disabled so that he is pre- 
vented from engaging in any occupation whatsoever for remuneration or profit. 
It is unnecessary to review all of the evidence which overwhelmingly sustains the 
finding of the trial court. Under date of January 30, 1936, a few weeks subsequent 
to discontinuance by appellant of the payments to the respondent, the appellant’s 
medical examiner, who resides in the same city as the respondent and for whom 
he has been the medical attendant or advisor since September, 1925, made a written 
report to the appellant in which he recited that the respondent was then wholly 
disabled and that by reason of his disability he had been prevented since March 1, 
1925, from engaging in any occupation whatsoever for remuneration or profit. 
Appellant’s medical examiner gave as his opinion, in answer to the question 
whether the insured by reason of the disability will be permanently, continuously, 
and wholly prevented thereby for life from pursuing any and all gainful occupa- 
tions, that the respondent was “permanently, continuously, and totally disabled for 
life.” On February 13, 1936, the appellant requested the medical examiner to advise 
it in detail of the condition then present preventing the respondent from “perform- 
ing a work,” and the date the medical examiner last saw the respondent pro- 
fessionally. 

Under date of April 21, 1936, appellant’s medical examiner replied that it had 
always been his contention that the respondent could do some work if he had 
utilized the money he had been receiving from the appellant to obtain the necessary 
training. He added, however, that it was impossible for the respondent to do his 
usual work in the woods, or any work where he must exert himself, such as lift- 
ing, fast walking, or mental excitement. There is nothing in the letter of the 
appellant’s examiner to support the position of the appellant. That physician not 
only realized that he was an interested witness, but he so stated to his company. 
He urged his company to communicate with the respondent at once, as in his 
— the respondent would likely retain an attorney to enforce payment of his 
claim 

This medical examiner testified that as one of the appellant’s medical exam- 
iners, he made the usual reports to his company as a result of an examinaiton of 
the respondent for a number of years. He talked with the respondent about doing 
some clerical work, but he did not recommend that respondent undertake it. He 
was of the opinion that respondent could do such work as long as it was not 
fatiguing or too confining and no lifting of anything was required which would 
accelerate the heart action. This medical witness was still of the opinion at the 
time of the trial that the respondent could not do heavy physical labor, but he 
could “oversee work” so long as it was not fatiguing. It further appears from 
his testimony that he could not think of any kind of a job that would not involve 
fatigue or physical effort. He knew of no job with long hours that would not 
mentally and physically fatigue respondent. He testified that if respondent worked 
at sufficiently short periods, he might not be fatigued; but that if the respondent 
performed a normal man’s work, which he did not believe the respondent could 
do, he would be fatigued. 

There is other testimony by physicians to the effect that the respondent is 
wholly disabled so that he is prevented by that disability from engaging in any 
occupation whatsoever for remuneration or profit. It clearly appears that if the 
respondent had qualified himself for office work, his physical condition is such 
that the hours of confinement necessary to the performance of clerical work would 
result in fatigue that would be fatal. 

We refrain from an extended review of all of the evidence, as no good purpose 


would be served thereby. The evidence amply sustains the findings of the trial 
court, 


The judgment is affirmed. 
Steinert, C. J., and Beals, Geraghty, and Robinson, JJ., concur. 
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ECKSTEIN v. NORTHWESTERN MUT. LIFE INS. CO. 
Supreme Court of Wisconsin. Nov. 8, 1937. 
275 Northwestern Reporter 916. 
1. DIVIDENDS. 

Under life policy giving insured four options in regard to disposition of divi- 
dends and providing for payment in cash unless insured should otherwise elect in 
writing, where insured had exercised option providing for accumulation of divi- 
dends, insurer was without right, upon its own initiative, to prevent lapse by apply- 
ing dividend accumulations to purchase of extended term insurance under non- 
forfeiture provisions of policy, and it was not liable on policy to beneficiary because 
of its failure to prevent lapse in that manner. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. ACCUMULATION. 

Where insured had at different times exercised every option for disposition of 
dividends and had, on prior lapse of life policy, directed partial withdrawal of 
accummulated dividends for payment of premium, insurer was not estopped under 
evidence from avoiding liability on lapsed policy on ground that it had led insured 
to believe that any dividend accumulations which might have been used to keep 
policy in force were exhausted, in absence of evidence of any misrepresentations by 
insurer concerning status of policy or accumulated dividend fund. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from a judgment of the Circuit Court for Milwaukee County; Gustav 
G. Gehrz, Judge. 

Action by Charles Eckstein, Jr., a minor, by his guardian, against the North- 
western Mutual Life Insurance Company. Judgment for plaintiff, and defendant 
appeals.—[By Editorial Staff.] 

Reversed and remanded, with directions. 


Action begun February 21, 1935, by the beneficiary to recover upon a policy of 
life insurance in the sum of $2,500, issued by the defendant company on March 18, 
1918, on the life of Charles H. Eckstein, the father of said beneficiary. The 
insured died on the 16th day of May, 1934. The insurance company defends on the 
ground that, by reason of insured’s failure to pay premiums, the policy had lapsed 
and terminated prior to the time of insured’s death. Nonpayment of the premiums 
is admitted; also, that the reserve on said policy was insufficient to keep the 
policy in force until the time of insured’s death. The respondent beneficiary con- 
tends that certain “dividend accumulations” in the hands of the company should 
have been applied to the payment of the defaulted premiums or used in purchasing 
extended term insurance under the nonforfeiture provisions, to keep the policy 
in torce. 

Case was tried to the court and jury. Upon completion of the evidence and 
after defendant’s counsel had made and argued a motion for a directed verdict, 
plaintiff’s counsel made the following motion: “I move to amend the complaint 
now by inserting therein a plea of estoppel on the ground that the defendant, by 
failing to send the accumulations to the insured, by failing to give him notice 
thereof after the lapse of his policy, and by leading the insured to believe his 
dividend accumulations had been exhausted, so that it would be futile for him to 
attempt to withdraw the same, the defendant is therefore estopped from asserting 
forfeiture of the policy all in accordance with the evidence.” 


The court allowed this amendment over defendant’s objections. The case was 
then submitted to the jury on the following special verdict : 


“First Question: Did the defendant company, prior to February 1, 1934, so 
conduct the transaction with respect to the policy of insurance in suit, that its 
conduct would probably induce an ordinarily intelligent and prudent policyholder, 
under like or similar circumstances to those here involved, to believe that all his 
dividend accumulations had been exhausted by inclusion of the same in its Compu- 
tation for extended term insurance to February 1, 1934, and that no_ balance 
remained in its hands available to such policyholder upon withdrawal to continue 
the policy in force after said day? Answer: Yes. 

“Second Question: If you answer the first question ‘Yes,’ then answer this 
question: Did said Charles H. Eckstein, on and just prior to February 1, 1934, 
believe without then having knowledge to the contrary, that it would be futile for 
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him to take steps to withdraw any accumulated dividends and to use the same 
to so continue said policy in force? Answer: Yes. 

“Third Question: If you answer both the first and second questions ‘Yes,’ then 
answer this question: Was the failure of Charles H. Eckstein to take steps to 
withdraw his accumulated dividends and to use the same to so continue said policy 
in force caused by reliance on his part (in the exercise of ordinary care and dili- 
gence) upon said conduct of the defendant company found by your answer to the 
first question? Answer: Yes.” 

The usual motions were made after verdict. In its decision on the motions after 
verdict, the court said: “The case does not turn upon defendant’s duty to make 
application of dividend accumulations upon overdue premiums, but whether defend- 
ant, by its conduct as found by the jury, prevented the deceased from making 
timely withdrawal of such accumulations for that purpose.” 

The court denied defendant’s alternative motions and ordered judgment upon 
the verdict, which was thereupon entered in favor of the plaintiff and against 
defendant, in the sum of $2,331.21 damages, together with $114 costs and disburse- 
ments. The defendant brings this appeal. Further material facts will be found 
in the gpinion. 

Sam T. Swansen and Norman L. Baker, both of Milwaukee, for appellant. 

Arthur Breslauer, of Milwaukee, for respondent. 

MaRrrTIN, Justice. 

[1] The sole issue made by the pleadings prior to the amendment of the 
complaint was whether it was the duty of the defendant to apply the dividend 
accumulations in its hands, in purchasing extended term insurance under the non- 
forfeiture provisions, so as to keep the policy in force. Provision 12—c of the 
policy reads as follows: “Upon default in payment of premium, unless paid within 
the grace period, the amount of this Policy and any existing dividend additions, 
less any indebtedness to the Company on account hereof, shall be extended auto- 
matically as non-participating term insurance for such time from the date of 
default as the then cash surrender value will provide at the net single premium rate 
for the attained age of the Insured according to the American Experience Table of 
Mortality with interest at three per cent.” 

Provision No. 9 of the policy reads: “This Policy shall participate in the sur- 
plus of the Company while in force except under the extended term insurance 
provision and the Company will annually determine and account for the divisible 
surplus accruing hereon until all such surplus found to have arisen from this Policy 
shall have been returned. Any such dividend of surplus may at the option of 
the Insured: (a) be withdrawn in cash; or (b) be applted towards the payment of 
premium hereon; or (c) be applied to the purchase of a non-forfeitable partici- 
pating paid-up addition to this Policy; or (d) be left to accumulate, subject to 
withdrawal, at such a rate of interest not less than three per cent, credited annu- 
ally, as may be determined by the Company. Unless the Insured shall otherwise 
elect in writing dividends will be paid in cash.” 

The policy provided that the premium be paid quarterly in the sum of $16.80, 
on the 18th day of March, June, September, and December in every year during the 
lifetime of the insured. The insured had the option to change the manner of pay- 
ment of premiums, and in September, 1923, payments were changed from quarterly 
installments to semiannual installments. At the close of the first policy year, the 
insured, under provision No. 9 (c) of the policy, elected that dividends should 
“be ‘applied to the purchase of a non-forfeitable paid-up addition to this policy.” 
In March, 1925, insured elected to withdraw the dividend each year in cash in 
accordance with option (a), and in 1931 the insured elected that dividends accru- 
ing on the policy be left to accumulate subject to withdrawal in accordance with 
option (d). When the change was made in 1931, the dividend then left to accum- 
ulate, with interest, amounted to $29.26. It appears to have been the practice of 
the defendant insurance company to issue and attach to the notice of premiums 
to become due statements of the amount of the dividend added to the accum- 
ulations and the amount of the accumulations at each anniversary of the policy, 
unless the policy had gone out of force. 


It appears that the insured secured policy loans upon his policy, first, in 1926 
and again in 1932, the last loan being made on June 2, 1932, in the sum of $641. In 
connection with this loan and on May 17, 1932, the insured wrote the defendant: 

“Re Policy No. 1258609—Charles Eckstein. 
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“Will you kindly advise what the cash surrender value of the above mentioned 
policy would be and oblige.” 

To this inquiry, Mr. Evans, the vice president and actuary, replied under date 
of May 20, 1932, advising insured of the status of the policy and that “the cash 
value would be $655.59 less the loan and interest leaving a net cash value of approx- 
imately $386. In event of surrender there would also become payable the 1931 
and 1932 dividends which have been left with the company to accumulate and which 
with accrued interest to date amount to $61.08.” 

The insured replied under date of May 23, 1932, as follow: 

“Your letter of May 20th relative to surrender above numbered policy. 

“IT would prefer to take a loan against this policy and would request that you 
fill out the necessary papers for as large a loan as this policy will take.” 

When this loan was completed on June 2, 1932, the proceeds of the loan after 
payment of the prior loan, and accumulated interest thereon, left $373.11 available 
to the insured This loan was $12.89 less than the estimated cash surrender value 
of the insured’s policy. The insured failed to pay the semiannual premium due on 
September 18, 1933, at the time it was due or within the grace period extended 
by the Moratorium Law to sixty days. Because of this default, the policy auto- 
matically became extended term insurance under the nonforfeiture provision of the 
policy, 12—c, which is quoted above. When this default occurred, under the policy 
provision 12—c, only the then cash surrender value of the policy with its existing 
dividend additions was available for the purchase of extended term insurance. It 
appears that the defendant's actuarial department determined that the cash surrender 
value available extended the insurance as term insurance to February 1, 1934. The 
correctness of this computation appears to be conceded. Under date of January 
24, 1934, Mr. Evans wrote the insured as follows: 

“Milwaukee, Wis., January 24, 1934. 
1258609 
“Mr. C. H. Eckstein, 
“1947 N. Farwell Ave., 
“Milwaukee, Wisconsin. 

“Dear Sir: 

“In consequence of non-payment of premium due on above numbered policy, 
the following indebtedness was satisfied as provided in the contract, 

Policy loan $691.28 
Premium loan 
and there remained in force temporary insurance (Term Extension) of $2,021 
expiring on February 1, 1934. 

“The policy is enclosed. This letter shows the changed condition and expira- 
tion date of the insurance under the policy and should be filed therewith. 

“If you wish to apply for reinstatement of the policy, please notify the General 
Agent or the Home Office. 

“Very truly yours, 
“Percy H. Evans 
“Vice-President and Actuary. 
“Copy to Mr. V. M. Stamm, General Agent, Milwaukee, Wis.” 

The insured had on three, former occasions, in 1922, 1930, and again in March, 
1933, let his policy lapse for the nonpayment of premiums, and on each occasion 
he took the necessary steps to have the policy reinstated. In connection with the 
lapse of the policy on March 18, 1933, it appears that on March 25, 1933, the 
defendant company’s general agent, Mr. V. M. Stamm, sent the company’s form 
letter to the insured, calling his attention to the fact that because of nonpayment 
of the premium due March 18, 1933, his policy was in a lapsed condition. The 
letter suggested the importance of maintaining the insurance and that the policy 
be reinstated. Mr. Stamm inclosed a blank personal health certificate for use 0 
the insured in the event he wished to reinstate the policy. In response to this 
letter and on June 7, 1933, the insured wrote to Mr. Stamm as follows: 

“Referring to the attached papers. 

“Is there not enough accumulation to take care of this policy premium?” 

In response to this letter, the insured was advised that the total accumulations 
on the policy at that time amounted to $92.41. He was further advised and was 
furnished the necessary form blank that he might use for a withdrawal of the 
dividend accumulations in the sum of $33.70, to pay the premium in default since 
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March 18. After the insured reinstated his policy in June, 1933, he knew that 
there was a balance of $58.71 of dividend accumulations, plus a small item of 
accrued interest, which sum, with accrued interest, he could have used in payment 
of the premium due on September 18, 1933, or thereafter to reinstate his policy 
following the September 18 default in the payment of premium. The balance of 
the dividend accumulations, with accrued interest, at the time of insured’s death 
amounted to $61.87. 

The respondent contends, first, that under the terms of the policy of insurance 
there is nothing restricting the use of accumulations, in the event of default, in 
order to prevent a forfeiture. There is no ambiguity as to any language in any 
part of the policy. As to paragraph 9—(d), the respondent’s brief states: “It is 
true that paragraph 9(d) states that the accumulations are ‘subject to withdrawal,’ 
but what does ‘subject to withdrawal’ mean? Subject to be withdrawn by whom? 
It does not say that they cannot be withdrawn by the company. Nor does it say 
they can be withdrawn by the assured. While, inferentially, they can be withdrawn 
by the assured, does it mean that the company can at no time withdraw the same? 
Does it mean that the company cannot, under any circumstances make these funds 
available in order to avoid a forfeiture?” 

Obviously, paragraph 9, quoted in full in the forepart of this opinion, refers 
to the rights and options given to the insured. The last sentence of the paragraph 
provides: “ * * * unless the insured shall otherwise elect in writing dividends will 
be paid in cash.” 

The insured had no difficulty in interpreting his rights under paragraph 9, 
during the life of the policy. He exercised at some time all of the options which 
were given him, the last option exercised being that provided in subdivision (d), 
which provides: “ * * * Any such dividend or surplus may at the option of the 
insured; * * * (d) be left to accumulate, subject to withdrawal at such a rate of 
interest not less than three per cent, credited annually, as may be determined by 
the Company. * * * ” 

On this branch of the case, we are dealing with a plain contract by the terms 
of which the rights of the contracting parties are fixed. The defendant contends 
that it had neither the power nor the duty to use the dividend accumulations in 
the payment of premiums or in the purchase of extended term insurance. It is 
clear that, under the terms of the policy, the defendant had no right to use or 
apply the dividend accumulations in payment of premiums or in the purchase of 
extended term insurance without express direction of the insured. Had defendant, 
of its own accord, done either, it would have remained liable to pay the accu- 
mulations, with interest, upon demand of the insured. In Williams v. Union 
Central Life Insurance Co., 291 U.S. 170, at page 180, 54 S.Ct. 348, 352, 78 L.Ed. 
711, 92 A.L.R. 693, the court held, “The company had no right, without agreement 
with the insured, to apply a dividend, payable in cash, to the reduction of the 
advance against the policy.” This case was an action brought by petitioner as 
heneficiary of a policy of insurance for $10,000, issued July 26, 1927, upon the life 
of her hushand who died on October 15, 1931. The premium of $449.10 was 
payable annually on June 10, and was paid to and including June 10, 1930. The 
premium due on that date was not paid, nor within the 31 days of grace allowed 
by the policy. The “loan value” or “cash value” of the policy was then $910. 
Loans against the policy, with interest, amounted to $898.88. The policy was a 
participating one and a dividend of $74.80 was declared in favor of the insured 
on June 10, 1931. If that dividend had been applied in reduction of the amount 
advanced against the policy or to the purchase of extended insurance, the result 
would have been to extend the insurance beyond the date of the death of the 
insured. The petitioner contended that the dividend should have been so applied. 
The insurance company contended that such application would have been contrary 
to the terms of the policy and that on expiration of the period of grace, without 
payment of the premium due, the policy lapsed and the dividend was payable in 
cash and not otherwise. That is precisely the question in the case at bar. In 
the Williams Case, supra, 291 U.S. 170, at page 179, 54 S.Ct. 348, 351, 78 L.Ed. 
711, 92 A.L.R. 693, the court said: “If, after the lapse and during the life of 
the insured, the company had attempted to apply that dividend to extended insur- 
ance, its action would not have been binding upon the insured, and he would have 
been entitled to demand the cash payment explicity promised him.” Baker v. 

neral American Life Ins. Co. (Iowa 1936) 268 N.W. 556; Elton v. Northwestern 
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Nat. Life Ins. Co. (1934) 192 Minn. 116, 255 N.W. 857; Gardner v. National Life 
Ins. Co., 201 N.C. 716, 161 S.E. 308; Harden v. Occidental Life Ins. Co., 206 
N.C. 230, 173 S.E. 617; Thomas v. New York Life Ins. Co., 81 F.(2d) 614 (C.C.A. 
6th Cir.) ; Manufacturers’ Trust Co. v. Equitable Life Assur. Soc., 244 App.Div. 
357, 279 N.Y.S. 457; Smith-Lee Co., Inc., et al. v. John Hancock Mut. Life Ins, 
Co., 249 App.Div. 919, 292 N.Y.S. 840; Toncich v. Home Life Insurance Co., 309 
Pa. 336, 163 A. 673. 

The respondent, in support of his contention that the defendant should have 
used the dividend accumulations in its hands in purchasing extended term insur- 
ance, after default, cites among other cases,; Rasmusen v. New York Life 
Insurance Company, 91 Wis. 81, 64 N.W. 301; Leonard v. Prudential Insurance 
Company of America, 128 Wis. 348, 107 N.W. 646, 116 Am.St.Rep. 50; McNaugh- 
ton v. Des Moines Life Insurance Company, 140 Wis. 214, 122 N.W. 764. The 
facts in these cases are clearly distinguishable from the facts in the instant case. 

Respondent’s second contention relates to his plea of estoppel. The facts 
alleged in that regard are: “ * * * that the defendant, by failing to send the 
accumulations to the insured, by failing to give him notice thereof after the lapse 
of his policy, and by leading the insured to believe his dividend accumulations had 
been exhausted, so that it would be futile for him to attempt to withdraw the 
same, the defendant is therefore estopped from asserting forfeiture of the policy. 

[2-4] We must approach a consideration of the facts alleged to constitute an 
estoppel: that the proof thereof must be clear, satisfactory, and convincing, and 
not rest upon mere inference. Crane v. Esmond, 214 Wis. 571, at page 579, 253 
N.W. 780. As one of the elements of the alleged estoppel, respondent claims that 
“assured not being advised of his accumulations, believed they were used up and 
failed to apply for reinstatement.” This assertion appears contrary to the 
undisputed evidence. In June, 1933, when the insured was taking steps to have 
his policy reinstated following the lapse occasioned by his default in payment of 
the premium due March 18, 1933, he made specific inquiry whether the accumula- 
tions on his policy were sufficient to take care of the March premium then in 
default. He was thereupon informed that at that time the total accumulations 
on the policy amounted to $92.41, and he was furnished a form blank that he 
might use in making a partial withdrawal of the dividend accumulations in the 
sum of $33.70, which amount he did apply in payment of the March premium. 
He then knew that he had left the difference, or the sum of $58.71, in the hands 
of the defendant to accumulate at not less than 3 per cent. interest under subdivi- 
sion (d) of provision No. 9, of his policy. This amount was thereafter subject 
to his withdrawl at will. He is presumed to know, and in fact did know, that 
the balance of the dividend accumulations could only be withdrawn by himself 
or upon his express authority. The history of this policy, the policy loans made 
upon it by the insured, his exercise at different times of all the options provided 
for in the policy, his having the policy reinstated when it lapsed on former occa- 
sions because of the nonpayment of premiums, his application for a_ partial 
withdrawal from the accumulated dividend fund in June, 1933, to pay the March 
premium, is persuasive evidence of his knowledge as to the status of the policy 
until its final termination resulting from the nonpayment of the September, 1933, 
premium. He was advised by letter in January, 1934, that in consequence of the 
nonpayment of the September, 1933, premium, his policy loan, which at that time 
with accrued interest amounted to $691.21, had been satisfied as provided in the 
contract,*and that there remained in force temporary insurance (term extension 
of $2,021 expiring on February 1, 1934. The letter concluded: “If you wish to 
apply for reinstatement of the policy please notify the general agent or the home 
office.” 

The insured knew that he had to take the initiative to have the policy rein- 
stated. He also knew that, under the terms of the policy, the defendant could not 
apply any part of the accumulated dividend fund in payment of the defaulted 
premium or for term extension insurance. 

There is no evidence of any misrepresentation having been made by the 
defendant to the insured concerning the status of his policy or the accumulated 
dividend fund. The insured is presumed to know the terms of his policy. We 
cannot now indulge in any speculation that he may have believed the balance of 
the dividend accumulations were applied in computing the extended term insur- 





nsur- 
Life 
rance 
Augh- 
The 
case. 
facts 
1 the 
lapse 
; had 
y the 
olicy. 


te an 
and 
, 253 
that 
) and 

the 
have 
it of 
nula- 
‘n in 
tions 
it he 
1 the 
ium. 
lands 
divi- 
bject 
that 
nself 
made 
rided 
occa- 
artial 
larch 
olicy 
1933, 
f the 
time 
1 the 
nsion 
h to 
1ome 


rein- 
1 not 
ulted 


the 
lated 
We 
e of 
isur- 


Life | Prudential Ins. Co. of America vy. Kozlowski 


ance to February 1, 1934. He knew that the dividend accumulations could not 
be used for that purpose. There is no alleged concealment or misconduct on the 
part of the defendant, and we can find no basis in the evidence to sustain a plea 
of an estoppel. 

“Mere possibilities leave the solution of an issue of fact in the field of conjec- 
ture and speculation to such an extent as to afford no basis for inferences to 
a reasonable certainty, and in the absence of at least such inferences there is 
no sufficient basis for a finding of fact. It will not do to reach a conclusion in 
favor of the party on whom the burden of proof rests by merely theorizing and 
conjecturing. There must at least be sufficient evidence to remove the question 
from the realm of conjecture.” Creamery Package Mfg. Co. v. Industrial Comm., 
211 Wis. 326, at page 331, 248 N.W. 140, 142. 

The defendant’s motion for a directed verdict should have been granted. 

Judgment reversed; cause remanded, with directions to enter judgment in 
favor of the defendant dismissing the action. 


PRUDENTIAL INS. CO. OF AMERICA v. KOZLOWSKI. 
Supreme Court of Wisconsin. Dec. 7, 1937. 
276 Northwestern Reporter 300. 
1, PRIVILEGE. 

In action against beneficiary to cancel life policy for breach of warranty 
that insured was in sound health, testimony of nurse and X-ray operator, 
hospital record made by nurse and used by insured’s physician, and X-ray plate 
made by operator at direction of physician, were admissible, notwithstanding 
statute disqualifying physician from disclosing information acquired profes- 
sionally (St.1937, § 325.21). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

4, PRIVILEGE. 

A statute disqualifying physician or surgeon from disclosing information 
acquired professionally does not disqualify nurses and technicians (St.1937, § 
325.21). 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

Appeal from a judgment of the Circuit Court for Milwaukee County; Charles 
L. Aarons, Judge. 

Reversed. 

Action by Prudential Insurance Company against Alex L. Kozlowski for 
cancellation of a life insurance policy, commenced May 17, 1934. The defendant 
counterclaimed for recovery under the policy. Judgment was entered June 18, 
1937, dismissing the complaint and awarding recovery on the policy. From this 
judgment the plaintiff appeals. 

Lines, Spooner & Quarles, of Milwaukee (L. S. Clemons, of Milwaukee, of 
counsel), for appellant. 

Eugene J. Sullivan, of Milwaukee, for respondent. 

Fow er, Justice. 

An action was brought by the plaintiff insurance company to cancel a life 
insurance policy issued by it on the life of Albert E. Kozlowski, payable to the 
defendant, on the ground that the policy never became effective because the 
insured “was not in sound health” at the date thereof, and under the terms of 
the policy the policy was not to become effective if the insured was not then 
in sound health. The insured died a month and three days after the policy 
was issued and about fifteen months after his admission to the hospital below 
mentioned. The policy had not become incontestable by lapse of time. The 
defendant denied that at the time the policy was issued the insured was not in 
sound health, and counterclaimed for recovery on the policy. The plaintiff's 
complaint was dismissed and judgment entered on the counterclaim. 

The case was tried to the court without a jury. The ground of the judgment 
was that there was no evidence that the insured was not in sound health when 
the policy was issued because all the evidence as to his unsound health was 
given by or based upon the testimony of witnesses who were incompetent to 
testify under section 325.21, Stats., disqualifying a physician from disclosing any 
“information he may have acquired in attending any patient in a professional 
character, necessary to enable him professionally to serve such patient.” 
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On the trial of the case, over the objection of the defendant, the court 
received in evidence the testimony of a nurse in the employ of the Milwaukee 
County Hospital, and a record made by her upon admission of the insured to 
the hospital on March 26, 1932, and during his treatment therein which was 
used by the physician who treated him, and the testimony of an X-ray operator 
in the employ of the hospital and an X-ray plate made by him at the direction 
of the physician who was treating the insured. Without that testimony and 
that record and that plate there was no evidence of unsound health at the 
time the policy was issued. Upon consideration of the case after its submis- 
sion the court rejected that testimony and that record and plate as not receiv- 
able under the statute. Upon the rejected evidence the conclusion is unescapable 
that an aneurysm of the aorta of the insured existed at the time the X-ray 
plate was taken; that this condition existed at the time the policy was issued 
aud would continue to exist until his death; and that his death from this con- 
dition would ordinarily result in from four to six years. The insured was there- 
fore not in sound health when the policy was issued, the policy by its terms 
never became effective, and judgment upon the complaint should have been 
entered if the excluded evidence was receivable. 


[5] Upon the rulings of some courts under like statutes the trial judge's 
rejection of the evidence was correct, but under the rulings of other courts under 
like statutes it was receivable. The rejected evidence is not within the reason 
oi the rule of the statute, and nurses and X-ray operators are not within its 
letter as only physicians and surgeons are mentioned therein. As the rejected 
evidence does not fall either within the statute’s reason or its letter, we are of 
opinion that it was receivable. 


|2, 3] The reason of the rule of the statute, as far as it has any, is that 
patients may be afflicted with diseases or have vicious or unclean habits 
necessary for a physician to know in order to treat them properly, disclosure oi 
which would subject them to humiliation, shame, or disgrace, and which they 
might refrain from disclosing to a physician if the physician could be com- 
pelled to disclose them on the witness stand. Boyle v. Northwestern Mutual 
Relief Ass’n, 95 Wis. 312, 70 N.W. 351. If the disclosures to the physician 
be such as not to subject the patient to shame or affect his reputation or social 
standing, there is no reason why a physician should not disclose them and sound 
reason why in the interest of truth and justice he should be compelled to dis- 
close them. The physician’s exemption from disclosure should in reason be 
limited to such disclosures as would injure the patient’s feelings or reputation. 
The statute too often works, as stated by Mr. Justice Owen in his dissenting 
opinion in Maine v. Maryland Casualty Co., 172 Wis. 350, 359, 178 N.W. 749, 
752, 15 A.L.R. 1536, to cheat rather than to promote justice, and to suppress 
rather than reveal truth. The statute must, of course, be complied with as to 
physicians and surgeons, because it expresses a public policy declared by the 
legislature. But there is no call to extend the exemption of the statute beyond 
its letter, and every reason why it should not be so extended. Chiropractors, 
orthopedists, Christian Science practitioners, dentists, druggists, and public 
health nurses have been held not within the statute. Kress & Co. v. Sharp, 
156 Miss. 693, 126 So. 650, 68 A.L.R. 167; William Laurie Co. v. McCullough, 174 
Ind. 477, 90 N.E. 1014, 92 N.E. 337, Ann.Cas.1913A, 49; In re Mossman’s Estate, 
119 Cal.App. 404, 6 P.2d 576; People v. De France, 104 Mich. 563, 62 N.W. 709, 
28 L.R.A. 139; Deutschmann v. Third Ave. R. Co., 87 App.Div. 503, 84 N.Y.S. 
887; Wills v. National Life & Accident Ins. Co., 28 Ohio App. 497, 162 N.E. 822; 
Springer v. Byram, 137 Ind. 15, 36 N.E. 361, 23 L.R.A. 244, 45 Am.St.Rep. 159; 
Naudzius v. Metropolitan Life Ins. Co., 136 Misc. 167, 238 N.Y.S. 702; Borosich 
v. Metropolitan Life Ins. Co., 191 Wis. 239, 210 N.W. 829, 830. See, also, note 
in 68 A.L.R. 176. This court stated in Borosich v. Metropolitan Life Ins. Co., 
supra, although the point at issue was whether a physician’s testimony was 
receivable and the precise point whether the testimony of a nurse or interne was 
receivable was not directly raised, that nurses and internes are not barred by the 
statute from testifying and their testimony would be receivable on the retrial 
of the case which the court directed, “because they are not legally admitted to 
practice [medicine] and are not physicians within the meaning of the statute.” 
It is also stated in Re Will of Bruendl, 102 Wis. 45, 47, 78 N.W. 169, that as the 


restrictions of the statute “are in derogation of the common law, it is for the 
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courts only to enforce such [restrictions] as have been imposed and not others, 
which the legislature has omitted.” The Legislature has omitted to impose 
restrictions as to murses and X-ray photographers is therefore not for the 
court to exclude their testimony. 

|4] As above indicated, courts are in conflict as to the competency of nurses 
and technicians to testify under statutes like the instant one. Some courts, under 
the doctrine of agency, hold them incompetent to divulge information obtained 
at the direction of a physician for purposes of diagnosis or treatment. Five 
decisions are cited in an opinion filed by the trial judge as to this effect in support 
of his holding: Mississippi P. & L. Co. v. Jordan, 164 Miss. 174, 143 So. 483; 
Culver v. Union Pacific R. Co., 112 Neb. 441, 199 N.W. 794; Meyer v. Russell, 
55 N.D. 546, 214 N. W. 857; Hogan v. Bateman Contracting Co., 184 Ark. 842, 
43 S.W.2d 721; Hansen v. Sandvik, 128 Wash. 60, 222 P. 205, 206. They tend to 
support his ruling, directly or by implication. The appellant cites four cases 
to the contrary: Goodman vy. Lang, 158 Miss. 204, 130 So. 50; Southwest Metals 
Co. v. Gomez (C.C.A.) 4 F.2d 215, 39 A.L.R. 1416; First Trust Co. of St. Paul 
y. Kansas City Life Ins. Co. (C.C.A.) 79 F.2d 48; Frederick v. Federal Life 
Ins. Co., 13 Cal.App.2d 585, 57 P.2d 235. All these cases are from jurisdictions 
beyond this state. We are not bound to follow any of them as precedents. 
We should follow the reason of the decisions rather than the decisions them- 
selves. The reasoning of the four cases, rather than of the five, should in our 
opinion be followed as the better and stronger, and as in the interest of the 
disclosure rather than the suppression of truth, and of the furtherance rather 
than the obstruction of justice. They are in line with our decisions in the 
Borosich and Bruendl Cases, supra, and other decisions of this court limitin 
application of the statute to the persons and the conditions expressly covere 
by it. 

The judgment of the circuit court is reversed, with directions to enter judg- 
ment dismissing the counterclaim and awarding judgment according to the 
prayer of the complaint. 


SCHLINTZ v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court of Wisconsin. Dec. 7, 1937. 
276 Northwestern Reporter 336. 


2. INSANITY. 

In action on life and disability policy, evidence held to sustain finding that 
insured was incompetent on date that he surrendered policy and accepted the cash 
surrender value thereof, notwithstanding apparent cogent character of certain 
letters written by insured relative to surrendering the policy. 

(For other case, see Insurance, Dec. Dig. § 242.) 

3. INSANITY. 

Insured’s insanity prior to default in payment of premium excused insured 
from furnishing proof of disability as a condition precedent to benefit of premium 
waiver clause and to disability payments under the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 539[6].) 

4. NOTICE OF DISABILITY. 


A condition precedent requiring notice of proof of disability is excused where 
performance is impossible by reason of the physical or mental incapacity of the 
insurer, as where insured is insane or unconscious during period when proof should 
have heen furnished, and the condition may be performed within a reasonable 
time after the incapacity is removed. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


6. PROOF OF DISABILITY. 

Under life and disability policy which required that insured set waiver’ of 
premium payment clause in operation in event of total disability whole policy 
was in force by furnishing proof of disability, where discharge of insured’s duty 
under policy was rendered impossible by insured’s mental incompetency and 
furnishing proof was not a material part of the consideration to be paid in 
exchange for insurer’s promised performance, and discharge of the insurer would 
operate in effect as a forfeiture, the impossibility of compliance by insured excused 
compliance therewith. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
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7. NOTICE. 


_ Where performance of a condition precedent requiring notice or proof of 
disability before premium waiver provision is put in operation is rendered impos- 
sible by reason of the insured’s incapacity, the insurer may not require notice until 
a reasonable time after insured’s recovery of sanity or until within a reasonable 
time after appointment of a guardian and acquisition of knowledge by him of 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 
8. NOTICE. 


Notice and offer to file proof of insured’s disability upon discovery of disability 
provisions of life policy by insured’s attorney within three months after expiration 
date of period for payment of premium, during which time wife of the insured 
was under the impression that the premium had been paid, was sufficient compli- 
ance with requirements as to notice or proof of disability where insurer declared 
the policy forfeited. 

(For other case, see Insurance, Dec. Dig. § 362.) 

9. PROOF OF DISABILITY. 


Under life and disability policy providing for payment -of benefits during the 
continuance of disability, insured was entitled to payment of benefits from date 
of incompetence notwithstanding additional provision of policy that disability 
benefits would be payable six months after receipt of proof of disability, and each 
month thereafter. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

10. DENIAL OF LIABILITY. 

Under life and disability policy providing for payment of disability benefits 
six months after receipt of proof of disability and monthly thereafter, guardian 
of incompetent was entitled to payments upon expiration of six months after 
date upon which proof of incompetency was rendered unnecessary by insurer's 
declaration of forfeiture of policy although insured had become incompetent prior 
to due date of premium, plus interest, as well as interest on each subsequently 
accruing monthly installment together with the installments themselves. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from a judgment of the Circuit Court for Outagamie County: Edgar 
V. Werner, Judge. 

Affirmed. 


Action by Harvey A. Schlintz, as guardian of Charles R. Crowell, an incom- 
petent, against the Equitable Life Assurance Society of the United States to 
recover certain income payments alleged to be owing for disability under an 
insurance policy issued by the defendant to Charles R. Crowell. The defendant 
answered denying liability, and upon a trial to the court, it filed findings and 
conclusions upon which judgment was entered for recovery by the plaintiff. 
Defendant appealed. 


Fawsett, Shea & Hoyt, of Milwaukee (C. F. Mikkelson, of Milwaukee, of 


counsel), for appellant. 


Benton, Bosser, Becker & Parnell, of Appleton (David L. Fulton, of Appleton, 
of counsel), for respondent. 


Fritz, Justice. 

The life and disability insurance policy on which this action is based was issued 
by the defendant to Charles R. Crowell in June, 1920, and he paid all premiums 
thereon until the semiannual premiums payable on December 9, 1934. On_February 
28, 1935, Crowell was aan an incompetent by the county court of Outagamie 
county, and on May 28, 1935, the plaintiff, Harvey A. Schlintz, was appointed and 
qualified as his guardian. Thereupon this action was commenced to recover the 
annual income provided in the policy to be paid in monthly installments in the 
event that Crowell should, before attaining the age of sixty years, become physic- 
ally or mentally incapacitated to such an extent that he would be wholly and 
presumably permanently unable to engage in any occupation or perform any work 
for compensation of financial value. The plaintiff alleged in his complaint that 
about February 1, 1934, Crowell, then fifty-four years of age, became mentally 
incapacitated to such an extent that he was unable to engage in any occupation 
or perform any work for compensation of financial value: that his total disability 
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has continued to exist and is permanent; that all agreements and conditions of 
said policy to be fulfilled and performed on his part have been duly fulfilled and 
performed; that the defendant waived the proof of disability required under the 
terms of the policy; and that none of the annual income for permanent and total 
disability has been paid. 

So far as its defenses are involved on this appeal, the defendant denied in 
its answer that Crowell became mentally imcapacitated about February 1, 1934, 
so that he was unable to engage in any occupation or perform any work for 
compensation of financial value, or that he was suffering from a mental disability, 
or that it was of a permanent character; and that it waived proof of disability, 
required under the terms of said insurance policy. Further answering, the defend- 
ant alleged that the policy lapsed on or about December 9, 1934, by reason of 
the nonpayment of the insurance premium which became due on that date; that 
in accordance with the options available under the policy Crowell elected to 
and did surrender the policy about January 7, 1935, for its cash surrender value 
after deducting therefrom the loans theretofore made thereon: that its check 
to Crowell for that balance was accepted and cashed by Crowell, who thereby 
terminated all of his rights under said policy, which was then canceled and ceased 
to exist as a contract of insurance; that under the policy total and permanent 
disability benefits are payable only if such disability occurred while it was in full 
force and effect and all premiums thereon were fully paid, and if due proof of 
such disability and that it had existed for sixty days previous was furnished while 
the policy was in full force and effect and alll premiums thereon were fully paid; 
and that although the policy further provides that the premiums payable would 
be waived after receipt of such proof and the disability benefits would become 
payable six mnoths after the receipt thereof, no proof of alleged disability was 
furnished before or after the surrender and termination of the insurance, and 
there was a total failure to perform any of the conditions required to entitle the 
assured to any of the disability benefits provided for in the policy. 

On the trial it appeared without dispute that premiums were paid up to 
December 9, 1934, when another semiannual premium became payable with thirty 
days of grace. Then Crowell wrote a letter to the defendant in which he 
expressed doubt as to his ability to carry the policy, and requested information 
as to the cash surrender value of the policy if he found it necessary to drop 
it at the expiration of the period of grace, and also similar information if he 
kept the policy in force until the next premium became due on June 9, 1935. 
Defendant promptly replied that loans on the policy aggregated $2,380, which 
left a balance of $133.40 as its cash surrender value. On January 8, 1935, Crowell 
wrote to the defendant that he would be unable to carry the policy after January 
9, 1935, and requested that the cash surrender value be remitted to him. Under 
date of January 16, 1935, Crowell wrote and inquired whether his previous letter 
had been received, and stated that if it had not, the defendant should accept this 
letter as a notification to cancel the policy. On January 21, 1935, the defendant 
replied that Crowell should send the original policy, or, if it was lost, should 
submit proof of such loss verified by him and the beneficiary on an enclosed form. 
Crowell and his wife signed that form on January 30, 1935, at the office of defend- 
ant’s agent at Appleton, and Crowell forwarded it to defendant’s Chicago office 
with a letter explaining his inability to locate the policy. On February 12, 1935, 
Crowell received the defendant’s check at Appleton for the balance of the 
surrender value, and cashed it at a hotel in Oshkosh where he stayed for five 
days, during which time he became intoxicated and spent all of the proceeds. 
There was proof that on December 10, 1934, Crowell had told a friend, John 
Schlintz, that the premiums on the policy were paid, and attached considerable 
importance to the fact that it would take care of his wife after his death; that in 
December, 1934, or January, 1935, Crowell had told his wife that he had negotiated 
another loan on the policy to take care of the premium; and also that his brother 
had sent him a check for $338 on December 21, 1934, to pay the premiums on 
the policy in question and on another policy, but that Crowell had indorsed 
that check to his wife to deposit it in the bank without telling her what it was 
for. On February 25, 1935, two examining physicians, appointed by the county 
court of Outagamie county, reported that Crowell’s mental condition was impaired, 
and in immediate need of proper treatment; and he hecame a voluntary patient 
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at the Northern State Hospital for the Insane, where the medical staff's diagnosis 
was “Manic Depressive Psychosis—Depressed Type (mild).” 

On the trial herein the court found that about May 1, 1934, Crowell because 
of his very poor physical and mental condition became unable to work and was 
forced to leave his employment; that on October 1, 1934, and at all times thereafter, 
he was wholly and presumably permanently incapacitated to engage in his customary 
occupation, or to perform or engage in any work or labor, and by reason of 
that disability he was on October 1, 1934, and at all times thereafter, wholly and 
presumably permanently disabled and unable to engage in any occupation or perform 
any work for compensation of financial value; that for more than sixty days prior 
to December 9, 1934, and continuously thereafter, he was of weak, unsound and 
diseased mind to such an extent that he was incapable of understanding or com- 
prehending the nature and consequences of his acts, or of an ordinary business 
transaction, and that because of his mental condition he was wholly incompetent 
and unable to comprehend the nature and extent of his own disability or to give 
notice and proof thereof to the defendant, or of comprehending or understanding 
the nature and effect of the letters written by him to the defendant in 1934 and 
January, 1935, or of the acceptance by him of the defendant’s check for $133.40 
on February 12, 1935. Upon those findings the court concluded that the alleged 
surrender and cancellation of the policy as claimed by the defendant was and is 
void and of no legal effect; that it was never legally canceled, rescinded, or 
surrendered; and that it at no time lapsed because of nonpayment of any pre- 
miums or assessment, but was still in full force and effect. 

[1, 2] Appellant’s first contention is that the trial court’s finding as to Crow- 
ell’s mental incompetency is not sustained by the evidence. In support of that 
contention the appellant claims that Crowell’s letters clearly establish that he fully 
comprehended his act of surrendering ‘the policy and the effect of it; that that 
act of surrendering is not evidence of incompetency; that the plaintiff’s witnesses 
by their acts and conduct during the period in question believed Crowell to be 
competent; and that his failure to make claim under the policy was not due to 
incompetency. A review of the record discloses that although there is considerable 
conflict in the evidence and the inferences which can reasonably be drawn there- 
from, in respect to the facts found by the court, as stated above, there is sufficient 
credible evidence in support of the findings because of which they cannot be 
held to he contrary to the clear preponderance of the evidence. In view of that 
conclusion on our part, no useful purpose will be served by an extended discussion 
of the evidence. It is true that in the absence of other evidence to the contrary, 
the literary stvle and apparently businesslike character of Crowell’s letters in rela- 
tion to surrendering the policy would warrant finding that he comprehended the 
nature and effect of his acts in that respect. But those letters are not necessarily 
conclusive on that subject, and the other evidence bearing thereon fully warranted 
the testimony of Dr. Gilbert Seaman, superintendent of the Northern State Hos- 
pital, that he “wouldn’t care to base an opinion merely upon the reading of those 
letters.” In them there was nothing to indicate that Crowell understood that 
if he hecame totally disabled he was entitled under the policy to be relieved from 
the payment of further premiums, and to be paid an income of $100 monthly while 
so disabled, or that he realized or suspected that his mental condition was sich 
that he was, or was apt to be, so disabled. On the contrary, he wrote that he 
was only recently able to get back to do any work, when in fact he was unable 
to accomplish anything in his attempts to work. It is obvious that if he had 
been sufficiently competent mentally to comprehend his actual condition and his 
rights and obligations under the policy, he would have known that there was no 
reason for him to write that “there is grave doubt if I can continue to carry this 
policy,” or to inquire ‘ ‘if there is anything you could suggest as to what might he 
done with this policy in the way of carrying it for a lesser amount.” On the 
other hand, the testimony by Crowell’s wife, his brother, four of his friends or 
associates, including Dr. Schoen, who had also advised him as a physician, as 
to Crowell’s emotional, unsettled, flighty and erratic acts and conduct in 1934 and 
1935, including his unsuccessful efforts to continue, with even the gratuitous 
co-operation and assistance of his friends, in the line of business which he had 
conducted successfully for many years, fully warranted the testimony of those 
witnesses that they considered him mentally incapable of exercising stich normal, 
reasoned judgment as was essential to the conduct of business transactions, and 
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that he was therefore mentally incompetent to engage in such transactions or affairs. 


[3] The defendant further contends that the court erred in finding that the 
defendant had notice on or before December 10, 1934, that Crowell was totally 
and permanently disabled. The only possible basis for any inference to that effect 
is the statement, “I have not been well for a considerable period of time and 
only recently have been able to get back to do any work,” in Crowell’s letter of 
December 10, 1934, to the defendant. However, the plaintiff does not claim that 
there is sufficient evidence to sustain that finding. Instead, the plaintiff contends 
that no such notice to defendant was necessary in view of Crowell’s mental 
incompetency. That issue is raised by the defendant’s next contention that 
insanity does not render inoperative provisions in the policy, which on their face 
purport to require proof of total and permanent disability to be furnished to the 
insurer before premium payments under the policy are to be deemed waived, and 
liability accrues thereunder for disability benefits. In that connection the defendant 
claims that even if the alleged surrender or cancellation of the policy is set aside 
on the theory that Crowell was mentally incompetent at the time, then according 
to its provisions the policy lapsed because of the nonpayment of the premium 
which became due December 9, 1934, and that the policy automatically became 
converted into paid-up extended term insurance with no right to disability benefits. 
The provision of the policy which is material in passing upon these matters reads 
as follows: “Jf the Insured before attaining age sixty, provided all premiums have 
been duly paid and this policy is then in full force and effect, becomes physically 
or mentally incapacitated to such an extent that he is and will be wholly and 
presumably permanently unable to engage in any occupation or perform any work 
for compensation of financial value, and furnishes due proof thereof, and that such 
disability has then existed for sixty days the Society, during the continuance of 
such disability zill waive payment of any premium payable upon this policy after 
receipt of such proof * 


It is true that on the face of that provision the apparent intention is that 
the waiver by the insurer is to be only as to premiums payable “after receipt” 
of the required proof of disability. There is no occasion to question the effect 
and applicability of that provision when the disability is not accompanied by such 
mental incapacity as renders its impossible for the insured or some one on his 
behalf to furnish that proof. When there 1s no such impossibility, there is appli- 
cable the conclusion stated in such cases as Bergholm v. Peoria Life Ins. Co., 284 
U.S. 489, 52 S.Ct. 230, 231, 76 L.Ed. 416, that: “The obligation of the company 
does not rest upon the existence of the disability; but it is the receipt by the 
company of proof of the disability which is definitely made a condition precedent 
to an assumption by it of payment of the premiums becoming due after the 
receipt of such proof.” But in that case there was no evidence of mental incapa- 
city that rendered it impossible for the insured to furnish the required proof, 
and because of the absence of such evidence there was, as the court pointed out 
in Mut. Life Ins. Co. v. Johnson, 293 U.S. 335, 55 S.Ct. 154, 79 L.Ed. 398, a 
fundamental distinction between that case and cases in which such incapacity was 
proven. But there are cases in which that distinction was not considered controlling, 
and it is held that no waiver was in effect until after. proof of disability was 
furnished, even though it was impossible for the insured to furnish such proof 
because of his mental incompetency. However, in a majority of the cases on 
that subject, including Comstock v. Fraternal Accident Ass’n, 116 Wis. 382, 93 
NAW. 22, 23, the decisions sustain the plaintiff’s contention that under the policy 
in suit the furnishing of proof of disability was excused because Crowell’s insanity, 
prior to default in payment of the premium due December 9, 1934, rendered it 
impossible for him to furnish such proof; and that therefore he is entitled to 
the premium waiver benefit and the disability payments under the policy as though 
such proof had been furnished. 

In Comstock v. Fraternal Accident Ass’n, supra, the provision in an accident 
msurance policy read: “Written notice shall he given * * * within ten days of 
the date of the accident * * * and unless such notice and statement is received 
as aforesaid, all claim to indemnity or benefit under this certificate shall be forfeited 
to the association.” The plaintiff sustained an injury covered by the policy but 
failed to give the required notice and statement within ten days of the accident 
because he was thereby so incapacitated that he was unable to do so. He contended 
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that therefore his failure to give such notice and statement was excused. In sus- 
taining that contention this court said: 

“It may safely be admitted that there is some conflict of authority as to whether, 
under any. circumstances in a case like this, liability can survive failure to comply 
with the requirment as to notice. The overwhelming weight of authority, we may 
safely say, however, is in favor of plaintiff's position. The reasoning of courts 
supporting conclusions in that regard are far from being harmonious or satis- 
factory. However, when the contract in question was made, the law was deemed 
so well settled that, notwithstanding the mandatory language of a policy requiring 
some act to be done as a condition precedent to the right to recover for a loss, it 
should be read with an exception saving the rights of the assured from forfeiture 
for a failure to comply therewith where he is totally incapacitated from acting in the 
matter, that we hold the parties here entered into the contract in contemplation 
thereof, and that language to that effect became a part of the instrument the same 
as if it were plainly embodied therein, though it violates the literal sense of the 
words used, and regardless of whether it can be, by general rules for judicial con- 
struction, found within the reasonable scope of such words. * * * 

“But without further discussion of the matter, and without adopting in many 
respects the reasoning found in some of the cases, it is considered that a requirement 
in a contract of insurance that the insured shall, after suffering loss, perform some 
act as a condition precedent to the right to recover therefor, does not include cases 
where performance is prevented without fault of the assured, because of his being 
incapacitated to act in the matter.” 

However, the defendant claims that decision is not in point because the pro- 
vision in the accident policy, which was then under consideration provided for the 
forfeiture of the insured’s claims unless the required notice was given within the 
specified time, while under the policy in suit, there is no provision or issue as to a 
forfeiture, but rather a question as to the accrual of an obligation to waive, which 
does not arise until receipt of proof of disability, and then the premiums waived 
are only such as become due after receipt of that proof. Those technical distinc- 
tions are not sufficient to render inapplicable to the policy provision now under con- 
sideration the rule adopted by this court in the Comstock Case, and which was 
considered also applicable, in the following cases, to similar provisions in policies 
for life insurance and disability benefits: John Hancock Mut. L. Ins. Co. v. De 
Costa, 88 F.2d 479 (C.C.A.); Berry v. Acacia Mut. Life Ass’n (Ariz.) 67 P.2d 
478: McCoy v. New York Life Ins. Co., 219 Towa 514, 258 N.W. 320; Swann v. 
Atlantic Life Ins. Co., 156 Va. 852, 159 S.E. 192; Rhyne v. Jefferson Standard Life 
Ins. Co., 196 N.C. 717, 147 S.E. 6; Id., 199 N.C. 419, 154 S.E. 749: Levan v. 
Metropolitan Life Ins. Co., 138 S.C. 253, 136 S.E. 304: Baylor v. State Mut. Life 
Assur. Co., 113 N.J.L. 389, 174 A. 526; Missouri State Life Ins. Co. v. Case, 
189 Ark. 223, 71 S.W.2d 199; Hickman v. Pan-American Life Ins. Co., 186 La. 
997, 173 So. 742; Whetstone v. New York Life Ins. Co., 182 S.C. 150, 188 S.E. 793; 
Marti v. Midwest Life Ins. Co., 108 Neb. 845, 189 N.W. 388, 29 A.L.R. 1507; Metro- 
politan Life Ins. Co. v. Carroll, 209 Ky. 522, 273 S.W. 54: Bank of Commerce & 
Trust Co. v. North Western Nat. Life Ins. Co., 160 Tenn. 551, 26 S.W.2d 135, 68 
A.L.R. 1380; Mid-Continent Life Ins. Co. v. Hubbard (Tex.Civ.App.) 32 S.W.2d 
701: Johnson v. Mut. Life Ins. Co., 70 F.2d 41, 44 (C.C.A.). 

[4-7] In its decision in the case last cited, i. e., Johnson v. Mut. Life Ins. Co., 
supra, which was affirmed by the Federal Supreme Court in Mut. Life Ins. Co. v. 
Johnson, supra, the Circuit Court of Appeals said: 

“An overwhelming majority of the state courts that have passed upon the matter 
have, however, laid down the rule that a condition precedent requiring notice or 
proof of disability is excused where its performance is impossible by reason of the 
physical or mental incapacity of the insured, as where the insured is insane or 
unconscious during the period when proof should have been furnished, and that 
the condition may be performed within a reasonable time after the incapacity is 
removed, * * * 


“We think the rule announced by the majority of the state courts is the sound 
rule to apply. The situation is one where the parties may fairly be said to have 
contemplated a capacity to make the proof when disability should arise, for otherwise 
such a contract may prove a trap for the unwary by imposing conditions which 
incapacity may render it impossible to perform. There is, it is true, no language 
in the condition which qualifies it in the event that its performance should become 
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impossible; but it is a general rule in the law of contracts, that impossibility may 
excuse a condition, though a condition precedent, if the existence or occurrence of 
the condition is no material part of the exchange for the promisor’s performance, 
and the discharge of the promisor will operate as a forfeiture. Restatement of 
Contracts, § 301; and see Illustrative Case (4). See, also, Williston on Contracts, 
vol. 2, § 806.” 

The facts in the case at bar clearly bring it within the rule as stated in the 
last sentence of that quotation, and the authorities cited in support thereof. The 
only duty which Crowell was to perform to put the waiver of the premium payment 
in operation in the event of his total disability while the policy was fully in force 
and effect, was to comply with the condition that he furnish the required proof of 
his disability to the insurer. But as the discharge of that duty was rendered 
impossible by his mental incompetence, and his furnishing thereof in compliance 
with that condition was no material part of the consideration to be paid or the 
things of value to be performed by him in exchange for the insurer’s promised per- 
formance and the discharge of the latter would operate, in effect, as a forfeiture, the 
impossibility of compliance by Crowell with that condition excused his compliance 
therewith. Under those circumstances, all the insurer could require was that it 
be given notice of Crowell’s disability by him within a reasonable time after 
his recovery of sanity, or by his guardian within a reasonable time after the latter’s 
appointment and knowledge of the policy. 

[8] There was no undue delay in that respect. On December 10, 1934, and 
throughout the period of grace, Crowell’s wife did not know of the disability provi- 
sions in the policy, and believed his statements that he had paid the premium out 
of the proceeds of a loan which he had made thereon. On March 6, 1935, John 
Schlintz, as attorney for Crowell, upon discovering the disability provisions of the 
policy, immediately notified the defendant of Crowell’s disability and offered to file 
proof thereof, and demanded the reinstatement of the policy and payment there- 
under for that disability. But the defendant in its correspondence during the month 
following, and particularly on April 3, 1935, insisted that the policy had been 
surrendered and that therefore, and because no proof of disability had been sub- 
mitted, the policy was forfeited and there appeared to be no necessity for such 
proof. Under the circumstances further compliance with the requirements as to 
notice or proof of disability was not necessary. Lingelbach v. Theresa Village 
Mut. Fire Ins. Co., 154 Wis. 595, 143 N.W. 688; Kutschenreuter v. Providence 
Washington Ins. Co., 164 Wis. 63, 159 N.W. 552. 


[9, 10] The defendant also contends that the court erred in holding that dis- 
ability benefits were payable from October 1, 1934, which the court found, as 
stated above, to be the date on which Crowell became permanently and totally 
disabled. Appellant claims that monthly benefits were not to start under the terms 
of the policy until six months after proof of disability was filed, of the filing thereof 
was waived by the defendant. In relation to the payment of benefits in the event 
of total disability, the policy provided that “the Society, during the continuance of 
such disability * * ™* will pay to the Insured an income of Twelve Hundred 
Dollars a year payable in monthly installments.” Under that provision the insured, 
if otherwise entitled to disability income, was clearly entitled, in so far as the period 
for which such income was to be paid is concerned, to the monthly installments of 
$100 for each month “during the continuance of such disability.” There is nothing 
in that provision that excludes any portion of that period from the period for 
which disability income was to be paid, or that can be deemed to defer the com- 
mencement of that period to the time when the proof of disability is filed. How- 
ever, on the other hand, under the provisions in the policy that the disability income 
shall he “payable in monthly installments,” and that it “shall be payable six months 
after receipt of proof of disability and monthly thereafter during the continuance of 
such total and permanent disability,” the payment of the installments to which 
Crowell was entitled for the first six months “during the continuance of such dis- 
ability” were not to become due until six months after the receipt of proof of dis- 
ability; and the installments for the subsequent months were to become due monthly 
thereafter. Inasmuch as the necessity for the insured’s complying with the require- 
ment to furnish proof of disability ceased by reason of the defendant’s letter of 
April 3, 1935, as stated above, payment of the income for the first six months of 
Crowell’s disability must be deemed to have become due six months after April 3, 
1935, which would be on October 3, 1935; and on the amount which was then due on 
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that last date, at the rate of $100 per month for each month during the entire con- 
tinuance of his disability, he was entitled to interest from that date to the entry of 
the: judgment herein. And on the subsequently accruing monthly installments he 
was entitled to interest from the date on which each of those installments became 
due. In the court’s conclusion of law the amount stated to be due Crowell under 
the policy up to December 9, 1936, is $2,466.60, after deducting therefrom the $133.40 
paid to the insured on February 12, 1935, as the balance of the cash surrender value 
of the policy. Thus, the court rightly allowed $2,600 as disability income, at $100 
per month, for the twenty-six months from October 9, 1934, the date of Crowell’s 
total incapacity to December 9, 1936. The only amount allowed for interest appears 
to be $29.05. As that is less than the amount to which the plaintiff was entitled as 
interest on the installments that became due on October 3, 1935, and thereafter, that 
allowance was not prejudicial to defendant. 
Judgment affirmed. 
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RHODES v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 26285. 
Court of Appeals of Georgia, Division No. 1. Nov. 23, 1937. 
194 Southeastern Reporter 33. 
1. KNOWLEDGE OF AGENT. 

In suit on health and accident policy, defended because of false material 
statements in application, evidence that soliciting agent of insurer had actual 
knowledge of falsity of statements was admissible to show waiver or estoppel, 
notwithstanding provisions of policy, which were not contained in application, 
that no agent could change policy or waive any policy provisions, and that no 
change should be valid unless approved by executive officer of insurer, with 
approval indorsed on policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2, WAIVER. 

Limitations in a policy, which are not contained in the application, on 
authority of agent to waive provisions of the contract of insurance, are to be 
treated as referring to waiver made subsequently to the issuance of the policy. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

Error from Superior Court, Hart County; Berry T. Moseley, Judge. 

Suit by Walter Rhodes against Mutual Benefit Health & Accident Associa- 
tion. To review a judgment for defendant, plaintiff brings error. 

Reversed. 

John B. Morris, of Hartwell, for plaintiff in error. 

J. H. & Emmett Skelton and Carey Skelton, all of Hartwell, for defendant 
ii error, 

Syllabus Opinion by the Court. 

Broytes, Chief Judge. 

[{1, 2] 1. In a suit upon a policy of health and accident insurance, where 
the defense was that the policy was avoided by reason of certain false state- 
ments, as to matters of fact material to the risk, made by the insured in his 
application for the policy, evidence tending to show that the defendant’s agent, 
who solicited the policy, had actual knowledge, before its issuance, of the 
falsity of the alleged material statements, was admissible for the purpose of show- 
ing a waiver or estoppel by or of the insurance company; and this is true, not- 
withstanding the policy contained the provisions that “no agent has authority to 
change this policy, or to waive any of its provisions,” and “no change in this policy 
shall be valid unless approved by an executive officer of the company and such 
approval endorsed hereon.” Such limitations in the policy (where they are not also 
contained in the application) upon the authority of agents to waive the provisions 
of the contract of insurance are to be “treated as referring to waivers made subse- 
quently to the issuance of the policy.” National Life & Accident Ins. Co. vy. Cantrell, 
49 Ga. App. 368 (2), 175 S.E. 543, and citations. 

2. Under the foregoing ruling the court erred in excluding portions of the 
testimony of Walter Rhodes, and of Climus David and Blenn Scott. The 
excluded testimony tended to show that Blenn Scott, the agent of the company, 
who had solicited the policy of insurance, had actual knowledge of the appli- 
cant’s state of health before the issuance of the policy, and the evidence was 
admissible for whatever it was worth. 

{3] 3. The court also erred in admitting, over objection, the testimony of an 
official of the defendant company that the company would not have written the 
policy had it known that the statements made by the applicant were false. 
“Evidence is not admissible to show that the facts alleged to have been sup- 
pressed or falsely represented in the application would have been deemed 
material in passing on the application, and that the company would not have 
issued the policy had it known the truth in regard thereto. The company’s 
agents or officers cannot be permitted to testify that the application would have 
been rejected if certain facts had been truthfully stated therein.” Mutual 
Benefit Health & Accident Asso. v. Bell, 49 Ga.App. 640, 652, 176 S.E. 124, 130. 

4] 4. The above-stated errors rendered the further proceedings in the case 
nugatory, and another hearing is required. 

Judgment reversed. 

MacIntyre and Guerry, JJ., concur. 





areweeeeer 


The Insurance Law Journal, Vol. 9U [April, 1938 


NATIONAL CASUALTY CO. v. BIRT. No. 15669. 
Appellate Court of Indiana, in Banc. Dec. 16, 1937. 
11 Northeastern Reporter (2d) 505. 
AMPUTATION. 


Under accident policy providing coverage in specified sum for each of 
specific enumerated losses including “either foot,” and providing that “loss of 
any member shall mean loss by severance at or above the ankle or wrist 
joints,” insured whose left foot had been amputated above the ankle before 
execution of policy could not recover for subsequent loss causing amputation 
of remainder of his left leg above the knee, since word “member” could refer 
only to hands and feet as specifically listed in policy. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


Appeal from Allen Circuit Court; Clarence R. McNabb, Judge. 

Action by Wesley H. Birt against the National Casualty Company. From 
a judgment for plaintiff, defendant appeals. 

Reversed, with instructions. 

J. H. & A. L. Aiken, of Fort Wayne, for appellant. 

Lloyd S. Hartzler, of Fort Wayne, for appellee. 

Kime, Judge. 

This action was tried on an amended complaint in one paragraph, founded 
on an accident insurance policy, to recover for the alleged loss of the left foot 
by severance above the ankle joint. The answer was a general denial and trial 
was by the court, who, after an offer by the appellant to allow judgment in the 
sum of $130, interest and costs, found for the appellee in the sum of $795 and 
rendered judgment in that amount. 

A motion for a new trial on the grountis that the decision was not sustained 
by sufficient evidence; that it was contrary to law; that the assessment of the 
amount of recovery was too large; that the court erred in overruling the 
appellant’s objections to two questions; and error in refusing to strike out the 
answer to one of these questions, was overruled, and this ruling is assigned as 
error. 

The policy so far as it is material to this decision provided as follows: 

“This Policy Provides Indemnity for Loss of Life, Limb, Limbs, Sight or 
Time Caused by Accidental Means, to the Extent Herein Provided. 

“National Casualty Company 
“Detroit, Michigan 
“(Hereinafter Called the Company) 
“Does Hereby Insure 

“Wesley H. Birt, aged 46, of Ft. Wayne, Ind. (Hereinafter referred to 
as Insured) against death or disability resulting directly and independently of 
all other causes, from bodily injuries sustained through External, Violent and 
Accidental Means (subject to all limitations and conditions herein contained), 
for a Term of one year beginning at Noon, Standard Time on the day this policy 
is dated, as follows: 

“Part 1. Jf the Insured shall, during the term of One Year from the beginning 
of the insurance covering such Insured, as provided herein, by the wrecking of any 
railroad Passenger Car or Passenger Steamship or Steamboat, in or on which 
such insured is traveling as a fare-paying passenger, or by the wrecking of any 
public omnibus, Street Railway Car, Taxicab, or Automobile Stage, which is 
being driven or operated, at the time of such wrecking, by a licensed driver 
plying for public hire, and in which such Insured is traveling as a fare-paying 
passenger; or by the wrecking of any private horse-drawn vehicle or private 
motor-driven car, motorcycle or bicycle, not including vehicles, automobiles motor- 
cycles, or bicycles used for any business purpose) in which Insured is riding 
or driving, suffer any of the specific losses set forth below in this Part I, The 
Company Will Pay the sum set opposite such loss; 

“In every case referred to in this Policy, the loss of any member or members 
shall mean loss by severance at or above the ankle or wrist joints; and the loss 
of sight of eye or eyes shall mean the total and irrecoverable loss of the entire 
sight thereof. 

“Not more than one of the indemnities specified in Parts I or II shall be 
payable as the result of any one accident. * * * 

“If the Insured shall during the term of One Year from the beginning of the 
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insurance covering such Insured, as provided herein, by the means -and under 
the conditions recited in Part I, or Part II, be immediately and wholly dis- 
abled and prevented by injuries so received, from performing any and every 
duty pertaining to his or her usual business or occupation, The Company Will 
Pay for a period not exceeding three (3) consecutive months. Accident Indemnity 
at the Rate of Ten Dollars ($10.00) per Week. * * * 

“6. No indemnity will be paid for death, or loss of limb or eye-sight caused 
by any other means or under any other conditions than those set forth in Parts 
] and IJ, or which death or loss does not occur within thirty (30) days from the 
date of accident. No indemnity will be paid for disability caused by any other 
means or under any other conditions than those set forth in Part III or which 
disability does not occur within five (5) days after the accident causing such 
disability. 

“7, The insurance hereby provided is limited to one only of any of the indem- 
nities herein provided under Parts I or II or III, as the disability or loss may 
determine. Jn event of specific loss, no indemnity shall be paid for loss of time.” 


(All the italics are ours.) 
(Cok. 1) (Col. 2) (Col. 3) 
Amt. Payable Annual Amt. Payable 
lst Year Increase After 5 Years 
For Loss of: 
Life... y $100.00 $1,500.00 
IRIN De cca d hs pen cls altar eid ans ; 100.00 1,500.00 
Both feet I 100.00 1,500.00 
Sight of both eyes ..... , 100.00 1,500.00 
One hand and one foot ; 100.00 1,500.00 
One hand and sight of one eye . 100.00 1,500.00 
One foot and sight of one eye ,000. 100.00 1,500.00 
Either hand 500.00 50.00 750.00 
Either foot 500.00 50.00 750.00 * * * 

This policy was sold to subscribers of a newspaper for one dollar yearly 
premium. A solicitor called on the appellee, ascertained that he was a sub- 
scriber of the paper and not a policy holder of the appellant. Appellee told 
the solicitor that he was of the opinion that appellant would not issue him a 
policy because he had a limb off and wore an artificial limb. The solicitor 
informed the appellee that he did not believe that would make any difference. 
The appellee paid a dollar, received a receipt, and shortly thereafter the policy 
in question here was mailed to him. 

On May 8, 1934, while the policy was in force, the appellee suffered an injury 
as a result of an automobile accident within the contemplation of the policy. As 
a result of that injury a portion of the remaining portion of the left leg was 
amputated. In other words, as a result of this particular accident he lost that 
portion of his left leg from halfway between his knee and former ankle to mid- 
thigh or five inches above the knee. It is for the loss of this portion of the leg 
that appellee seeks recovery. 

The appellee contends that the insurer with the knowledge of the prior loss 
of the insured’s left foot was deemed to have insured the left limb. 

The appellant contends that by the terms of the policy the appellee is entitled 
only to $10 a week for three months plus interest and that there is no liability 
for the loss of that portion of the appellee’s leg which was amputated during 
the life of the policy. 

The policy provided indemnity for loss of “limb * * * to the extent herein 
provided * * * The insured shall * * * during the term * * * of the insurance 
* * * suffer any of the specific losses set forth” in the sum set opposite such 
loss. Opposite the designation “Either foot” the amount payable after the fifth 
year was the sum of “$750.00.” There was then a provision defining what was 
meant by “loss.” So far as applicable here it was “Jn every case referred to in 
this policy, the loss of any member of members shall mean loss by severance at 
or above the ankle or wrist joints.” This is probably the crucial clause of the 
policy. The inquiry then is: What is its meaning? Our interpretation is that 
the word “member” as here used can refer but to those members that have been 
referred to prior thereto in the policy. The only “members” mentioned before 
as applicable here are “hands” and “feet.” Using this interpretation and giving 
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to the language its plain and ordinary meaning, it is apparent that the contract 
provided that loss should mean the loss of any member theretofore mentioned 
namely hands or feet (because they are the only ones referred to in the policy) 
at or above the ankle or wrist joints. Any other interpretation would necessi- 
tate using words in other than their plain and ordinary meaning. 

As a further indication that the parties did not contemplate that the prior 
amputation was to be considered a loss, may we call attention to that portion of 
the policy which provided that, “No indemnity will be paid for * * * loss or 
limb * * * caused by any other means or under any other conditions than those 
set forth in Parts I and II or which * * * loss does not occur within thirty (30) 
days from the date of accident.” The loss of the foot had occurred more than 
twenty-five years before the accident covered by the policy. 

The decision was not sustained by sufficient evidence and it was contrary to 
law. The questions as to the evidence need not be decided in view of this 
result. 

The appellee is entitled to judgment under that portion of the policy pro- 
viding for total disability for the stated period. The judgment is reversed, with 
instruction that the trial court enter judgment in favor of the appellee in con- 
formity to this opinion: 


DOSSEY v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 5490. 
Court of Appeal of Louisiana. Second Circuit. Dec. 3, 1937. 


177 Southern Reporter 427. 
2. CANCELLATION. 

Under health policy providing for cancellation upon notice but suspending the 
effective date of such cancellation if notice were given after a claim for disability 
had been filed until recovery from disability or until the expiration of 26 weeks 
if disability should continue that long, where claim had been filed for an existing 
disability at time of insurer’s notice of cancellation, and such condition existed 
for more than 26 weeks, insured was not barred from recovering disability pay- 
ments on ground that policy had been canceled and was nonexistent at time suit 
was filed. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

3. TOTAL DISABILITY. 

Under health policy providing that benefits for illness would be paid when 
insured had been confined to bed for 4 consecutive days, and after that for each 
day of disability not exceeding 182 days during any 12 consecutive months, evi- 
dence authorized recovery on ground that insured had been confined to her bed 
at least 4 consecutive days and was thereafter totally disabled. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4. PROOF OF DISABILITY. 

Under health policy requiring proof of claim for disability on forms issued 
by insurer, signed by a physician in attendance on insured at insured’s bedside, 
where insurer refused to furnish blanks requested on ground that insured’s 
physician had not attended her, but, if insurer had not denied liability, physician 
could and would have treated insured at her bedside, as funds would have been 
made available for physician’s payment, insurer could not avoid liability on ground 
that proofs of claim had not. been filed on prescribed blanks. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 

5. EVIDENCE. 

Evidence respecting insured’s condition at trial, coupled with testimony of her 
physician, authorized recovery of benefits under health policy on ground that 
insured was disabled. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. PENALTY. 

In action on health policy to recover disability benefits, statutory penalty and 
attorney’s fees were properly allowed on ground that there had been no just and 
—— ground for insurer’s nonpayment of insured’s claim (Act No. 310 of 
1 ; 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from City Court of Monroe; W. M. Harper, Judge. 
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Action by Victoria Dossey against the Life & Casualty Insurance Company 
of Tennessee. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

C. Elliott Thompson, of Monroe, for appellant. 

Brunswig Sholars and James H. Dormon, both of Monroe, for appellee. 

HaMITER, Judge. 

A life, health, and accident policy was issued by the defendant company on 
March 23, 1925, in which the plaintiff herein was named as the insured. For a 
period of more than eleven years all stipulated and required premiums thereunder 
were paid. The insured became ill on May 1, 1936, while the policy was in full 
force and effects, and notice of such illness was given to defendant. Thereupon 
two weekly disability payments, under the provisions of the contract, were made. 
The insurer refused to make further payments, and on May 25, 1936, a letter 
was delivered to plaintiff notifying her that the policy had been canceled. 

Subsequently this suit was instituted, in which the insured seeks judgment 
for disability payments of $5 per week for a period of 24 weeks, beginning May 
14, 1936, plus the penalties and attorney’s fees provided for in Act No. 310 of 
1910. Her petition alleges the existence of the policy contract, the payment of 
all premiums thereunder, the illness above mentioned, and resultant disability, and 
other facts not necessary to here set forth. 

Defendant first filed an exception to the jurisdiction of the court ratione 
materia. This was later abandoned. 

It then tendered exceptions of vagueness and no cause and no right of action. 
These were overruled. 

The answer admitted issuance of the policy and payment of all premiums 
thereunder, and that defendant paid unto plaintiff two weekly sick benefits. The 
other material allegations of the petition were denied. Judgment was rendered 
in plaintiff’s favor for, “Twenty-four weeks disability at $5.00 per week amounting 
to $120.00, plus an additional amount of $120.00 as penalty and plus an additional 
amount of $60.00 as attorney’s fees, making a total of recovery of $300.00, plus 
5% interest thereon from judicial demand until paid and all costs of court.” 

Defendant appealed. 


In this court, defendant has filed exceptions of no cause and no right of action 
and a plea of unconstitutionality. Under these it urges the unconstitutionality 
of Act No. 310 of 1910 on the grounds that, first, the title to said act is not indic- 
ative of its contents: second, that the object of the act is not properly expressed 
in its title: and, third, that said act deprives defendant of its property without 
due process of law 


[1] We first address ourselves to the exceptions of vagueness and no cause 
and no right of action filed in the trial court, and which are reurged here. These 
are founded on the theory that the petition does not sufficiently set forth the 
nature of the insured’s illness or how said illness served to disable plaintiff to 
perfrom her work. In this connection, the petition recites: “Petitioner avers that, 
on May 1, 1936, she hecame ill and that, as a result of this illness, disabled, and 
that said illness and the resultant disabilitv therefrom has continued from May 1, 
1936, to the present date, and petitioner believes and, so believing, avers that the 
illness from which she suffers and which renders her disabled is a continuing one 
and will remain and disable her for an indefinite period in the future.” 


Judging the allegations just quoted in the light of good pleading, it might be 
said that they do not rank with the best. Certainly, improvement thereon was 
possible. But, when it is considered that this controversy is now on appeal, after 
the overruling of the above exceptions by the city judge and a trial of the merits 
was had in which all phases of insured’s illness were probed and considered, 
without objection from the insurer, we are not disposed to sustain such exceptions 
and dismiss the suit. The law does not favor technicalities. To render judgment 
on these preliminary motions, as defense counsel would have us do, in view of 
the evidence in the record and the fact that the trial court’s action was not preju- 
dicial, our decision would be founded on a mere technicality. We are convinced 
that plaintiff could and would have amended her petition and furnished the 
desired information, if such requirement had been made of her. An exception 
similar to the ones here considered was involved in the case of Whitworth v. South 
Arkansas Lumber Company, Ltd. 121 La. 894, 46 So. 912, 913. In refusing 
to dismiss the suit the Supreme Court said: : 
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“Furthermore, the cause is now before us on appeal. All of the facts are 
before us, and from them we glean that the plaintiff has not been advantaged in 
any way by the court’s order overruling defendant’s exception. That which may 
have been sufficient ground originally to dismiss the suit may not be sufficient 
ground after the case has been heard. 

“If the suit had been dismissed because the plaintiff had refused to amend, it, 
perhaps, would not afford a ground for complaint; but where, on the contrary, the 
exception has been overuled, and the whole case as presented on the merits does 
not show that the action of the district court was prejudicial, we do not think 
that we should now dismiss the suit on the ground urged in the exception.” 

Prefacing our discussion of the merits of the case, we quote the following 
provisions of the policy to which reference will hereinafter be made: 

“(a) The company will have no right to cancel the life insurance granted 
herein so long as the terms and conditions of this policy are complied with. 
However, either the insured or the company will have the right to cancel or 
reduce the insurance granted herein against disability from sickness or accident, 
in which event that part of the premium payable for such disability insurance will 
be discontinued or proprtionately reduced. Such cancellation or reduction of insur- 
ance shall be effected by notice mailed to the Home Office of the company or 
to the insured’s last address as shown by the company’s records, with cash or 
the company’s check for the unearned premium. Should a claim have been filed 
at time of such notice for an existing disability, such cancellation will take effect 
on recovery from such disability, or if such disability continue for as long as 
twenty-six weeks, the cancellation will take effect at the end of that twenty-six 
weeks period. 

“(b) Benefits for sickness will be paid only when the insured has been confined 
strictly to her bed for four consecutive days. Accident benefits will be paid only 
when the injury is of such nature as to totally disable the insured from work of 
any kind for four consecutive days, and there must be external evidence of such 
injury. After the first four days, benefits will be paid for each day that the 
insured suffered such disability from sickness or accident, but the total number 
of days for which benefits will be paid under this policy is limited to 182 during 
any twelve consecutive months. Benefits under this clause will be paid at the 
end of each seven days of such disability, except when the payment is for less 
than seven days, in which case payment will be made at the rate of one-seventh 
of the weekly benefits for each day for which payment is made. 

“(c) The insured shall not be entitled to any benefits for sickness or accident 
under this policy, unless she shall first furnish this company, or its authorized 
agent, on one of its prescribed blanks, a certificate by a regularly licensed and 
practicing physician (who shall be acceptable to the Company), giving specifically 
the name and nature of the disease or accident; and if the sickness or acicdental 
disability shall continue for more than one week, a like certificate must be furnished 
at the beginning of each succeeding week of sickness or accidental disability. No 
liahility for sickness or accidental disability shall begin to accrue under this 
policy for any week until such a certificate is received as above set forth, provided, 
however, that certificates received within two days following the visit of the 
physician will be dated for payment to correspond with such visit. The company 
will not accept as proof of sickness the certificate of a physician who has not 
actually attended the insured at her bedside, and there must be an actual attendance 
for each certificate filed. The company shall have the right at any time to have 
the physical condition of the insured examined by a physician of its own selection. 
If any state has any law in conflict with any provision of this section, that law 
shall prevail.” 

Our finding of fact corresponds with that of the city judge, which is disclosed 
in his well-prepared, written opinion in the record, and is to the effect that the 
policy was in full force and effect when the insured became ill on May 1, 1936. 
Her illness was diagnosed as a leak of the heart and anemia. From the inception 
of this illness she was totally disabled and this condition still existed on the 
date of trial, a period of more than 10 months and in excess of the maximum 
indemnity duration contracted under the policy. From May 1, 1936, until May 
14, 1936, she was treated by her attending physician at her home, and during this 
time she received the two above-mentioned weekly payments on the filing by her 
of claims on the forms furnished and required by the defendant company. Addi- 
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tional claim blanks for filing and further sick benefits were refused her. Being 
without funds and unable to work, she was thereafter compelled to journey 
to the office of her physician once or twice each week, where she was treated as 
a charity patient. These trips were made notwithstanding the fact that her condi- 
tion demanded her presence in bed. 

|2] One of defendant’s contentions here is that the policy was canceled and 
was nonexistent at the time suit was filed. This contention is without merit. A 
claim had been filed regarding the existing disability at the time of defendant's 
notice of cancellation, and that condition existed for more than twenty-six weeks. 
Under these circumstances and the plain provisions of the contract designated 
above as clause (a), the cancellation did not become effective until the expiration 
of the 26 week period. 

[3] Defense counsel argues that there is no proof in the record that plaintiff 
was ever confined to her bed, in accordance with policy requirements. Our 
construction of the applicable provision, which is above quoted as clause (b), 
is that the insured is entitled to sick benefits when she has been confined strictly 
to her bed for 4 consecutive days. After that period she is entitled to further 
payments as long as she experiences total disability from said illness, not, however, 
beyond 182 days, during any 12 consecutive months. The proof in the record 
convinces us that plaintiff was confined to her bed for at least 4 consecutive days 
and was thereafter totally disabled, and contemplated and required by the policy. 
On this point, the city judge found: “Proper proof of four days’ bed confinement 
was made, Dr. Johnson making two or three trips to her bedside at the beginning 
of her illness.” 

|4] It is urged that plaintiff did not file the proofs of claims required by 
the policy. According to the contract, claims could be filed only on the blanks 
prescribed and issued by the defendant company. These blanks, as the evidence 
discloses, were refused to both plaintiff and her attorney, notwithstanding proper 
requests therefor were made. Justification for this refusal is asserted, the basis 
of it being that plaintiff’s physician did not attend her at the bedside after May 
13, 1936, and under a provision of the policy, above quoted, as clause (c), blanks 
executed by a physician would only be accepted as proof of claims when attend- 
ance of that kind occurred. This, in our opinion, is unavailing. If defendant 
had not denied liability under the policy, had furnished the necessary blanks, and 
had continued the weekly benefit payments, as it should have done, the physician 
could and would have treated plaintiff at her bedside in accordance with the 
demands of her condition. However, she had no funds, and the physician could 
not make these bedside trips unless compensated therefor. It was through his 
generosity and desire to alleviate human suffering that he consented to treat her 
at his office as a charity patient. 

[5] We are requested to find as a fact that the insured was not disabled. This 
we cannot do. The undisputed testimony of both plaintiff and her physician 
conclusively shows that her.condition was most serious, and that she was totally 
incapacitated from doing any kind or character of work. On this question, the 
trial judge states: “That the plaintiff is a sick woman there can be no doubt for 
her appearance at the trial hereof was plainly that of a very sick woman. It was 
necessary for her to have assistance in getting up and down from the witness 
chair, and her appearance and demeanor generally were that of a person afflicted 
with a serious ailment. Further proof of plaintiff’s present condition is the fact 
that defendant had her examined by Dr. Hunter, a local physician ‘of recognized 
ability in the profession, and defendant failed to offer Dr. Hunter as a witness. 
Therefore, it can only be assumed that Dr. Hunter’s testimony would be unfavor- 
able to defendant’s cause. Dr. Johnson testified that plaintiff is sufficiently ill 
to be confined to her bed at all times, it being explained that she is brought to 
the doctor’s office each week because the doctor considers her a charity patient 
and could not give her attention at the bedside.” 


16] In our opinion, the penalties and attorney’s fees provided for by Act No. 
310 of 1910 were properly allowed in this case. There was no just and reasonable 
ground for defendant’s nonpayment of plaintiff’s claim, after receiving the required 
notice of her illness. 

[7] The constitutionality of the last-mentioned statute is challenged by 
defense counsel under the exception and plea filed in this court and above men- 
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tioned. The unconstitutionality of the act was not urged in the trial court and 
we cannot now consider it. Succession of Fachan, 179 La. 333, 154 So. 15. 
The judgment appears correct in all respects and it is affirmed, with costs. 


ROLLINS v. BOSTON CASUALTY CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Dec. 17, 1937. 
11 Northeastern Reporter (2d) 918. 
1. NOTICE OF ACCIDENT. 

The purpose of giving notice of accident to insurer, as required by accident 
policy, is to give insurer an opportunity to investigate causes and nature of 
disability upon which the claim for compensation is based (G.L. [Ter.Ed.] c. 
175, § 108(3). 

(For other cases, see Insurance, Dec. Dig. § 533.) 

2. NOTICE OF ACCIDENT. 

A written notice of fall sustained by insured, given to insurer within 20 days 
from date of accident as required by accident policy, was sufficient, notwithstand- 
ing notice stated that accident occurred on street instead of inside a building and 
that a fractured hip was feared rather than stating that both legs were broken, 
and benefits under policy could be recovered by party entitled thereto upon 
insured’s death (G.L. [Ter.Ed.] c. 175, § 108(3). 

(For other cases, see Insurance, Dec. Dig. § 540.) 


Exceptions from Superior Court, Suffolk County; Hurley, Judge. 

Action of contract by Leonard Rollins, administrator, against the Boston 
Casualty Company in the Superior Court before Hurley, J. There was a verdict 
for plaintiff for $1,260, and defendant saved exceptions after trial. 

Exceptions overruled. 

C. D. Driscoll, of Boston, for plaintiff. 

William J. Bannan and R. W. McEnaney, both of Waltham, for defendant. 

LumMus, Justice. 


Wilkins Taylor had a policy of accident insurance issued by the defendant. 
His wife was the beneficiary in the event of death, and the plaintiff is the 
administrator of her estate. On May 16, 1932, the insured fell on stairs in a 
house at 1489 Washington street in Boston, breaking some bones, and thereafter 
remained in the hospital until he died on June 21, 1932. There was evidence 
that death was the direct result of the fall. Subject to the exception of the 
defendant, the judge denied a motion for a directed verdict in its favor, and 
the jury returned a verdict for the plaintiff. 

The only question argued is whether there was evidence of compliance with 
the provision of the policy which required that “notice of such accident shall 
be given in writing with full particulars to the Home Office or to a duly author- 
ized agent of the Company, in the city, town or county in which the insured 
shall reside at the time of giving of such notice, within twenty days from date 
of such accident, or immediately in case of accidental death, provided such 
notices are reasonably possible.” The parties appear to assume that com- 
pliance with this provision is a condition of liability under the policy, and we 
make the same assumption. 

Within the time specified the following notice was given to the defendant: 
“May 19, 1932. The Boston Casualty Co. 52 Province Street, Boston, Mass. 
Gentlemen :—I wish to report an accident which happened about 3:30 on Monday 
afternoon, May 16, 1932, on Washington Street, Boston, when Wilkins Taylor 
fell and injured himself quite severely. He is at present in Ward H, Boston 
City Hospital, under the care of Dr. Wilson. He has contusions on his head 
and right foot, and his hip is injured—the doctor took an X-ray yesterday, but 
I have not heard what the injury is. They feared a fractured hip. Mr. Taylor’s 
address is 57 East Springfield Street, Boston, 'Mass., and he is recovered 
[sic] under Policy No. 16463, Boston Casualty Company. Will you kindly take 
care of this, in order that Mr. Taylor may obtain the benefit of this accident 
policy, and oblige, Yours very truly, Mrs. Louise Svenson, (for Mrs. Wilkins 
Taylor) 57 East Springfield Street, Boston, Mass.” Whether material or not, 
it is a fact that on June 22, 1932, notice was given the defendant that Wilkins 
Taylor died of his injuries on June 21, 1932. e defendant contends that two 


‘ 
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notices were required, one of the accident and the other of the resulting death, 
and that each must contain “full particulars.” 

In this contention the defendant relies on Hatch v. United States Casualty 
Co., 197 Mass. 101, 83 N.E. 398, 14 L.R.A., N.S., 503, 125 Am.St.Rep. 332, 14 
Ann.Cas. 290, and Wilcox v. Massachusetts Protective Association, a Mass. 
230, 165 N.E. 429. In the former it was held that under a policy requiring 
“notice of the injury” within “ten days of the event causing such injury” “ atch 
y. United States Casualty Co., 197 Mass. 101, at page 102, 83 N.E. 398, 399, 14 
L.R.A., N.S., 503, 125 Am.St.Rep. 332, 14 Ann.Cas. 290), notice of the death is 
insufficient without a seasonable notice of the apparently harmless accident 
which was the “event causing such injury.” In the latter the policy provided 
that written notice of injury on which claim might be based must be given 
to the company within twenty days after the accident causing such injury, and 
in a separate sentence provided: “In event of accidental death immediate notice 
thereof must be given to the” company. Wilcox v. Massachusetts Protective 
Associatioon, 266 Mass. 230, at page 232, 165 N.E. 429. It was held that where 
death followed an accidental injury a notice must be given after the death, 
even though a notice was given seasonably after the accidental injury. Thomp- 
son v. United Casualty Co., Mass., 6 N.E.2d 769, is similar to the latter case. 
G.L.(Ter.Ed.) c¢. 175, § 108(3), does not require notice of accidental death, 
although it requires notice of accident. 

The policy in question differs from those considered in the cases cited. The 
notice required is simply notice of the accident. That notice must be given: 
“within twenty days from date of such accident, or immediately in case of 
accidental death.” If the notice such as the statute required was given before the 
death of the insured and within twenty days from the date of the accident, the 
policy does not require that another such notice be given after the ‘ ‘accidental 
Meath” If the notice of May 19, 1932, was such as the policy required, it was 
enough to entitle the plaintiff to recover. The decisive question is the sufficiency 
of that notice. 

2] The purpose of notice of the accident has been said to be “to give the 
insurer an opportunity to investigate the causes and nature of the disability 
upon which the claim for compensation is based.” Wilcox v. Massachusetts 
Protective Association, 266 Mass. 230, 235, 165 N.E. 429, 431. In Silverstein v. 
Vellerman, 241 Mass. 80, 85, 86, 134 N.E. 395, 397 (see, also, Fitchburg Savings 
Bank v. Massachusetts Bonding & Ins. Co., 274 Mass. 135, 153, 174 N.E. 324, 
73 A.L.R. 274), it was said, “Where a contract of insurance required the giving 
of ‘full particulars’ of an accident as a condition precedent to liability, it was 
held that unnecessary details were not required, but only such as would enable 
the defendant to determine whether a claim was likely to be made and that the 
plaintiffs were not obliged to make an exhaustive investigation of all the 
attendant circumstances or decide what the facts were upon conflicting evi- 
dence.” An erroneous statement of fact in the particulars is not necessarily 
fatal. Conroy v. Commercial Casualty Ins. Co., 292 Pa. 219, 225, 140 A. 905. 
See, also, ican v. Harvey, 8 Exch. 819. The only substantial inaccuracies in 
the notice of May 19, 1932, are these: (1) the accident happened within a 
building situated on Washington Street rather than on the street itself, as the 
notice stated, and (2) the principal injuries consisted of the breaking of both 
legs, instead of the possibly fractured hip stated in the notice. The essence of 
the accident was a fall, and the place of the fall was immaterial to the liability 
of the defendant. The case differs in that respect from those in which liability 
depends upon some defect in a place within the control of a defendant. The 
notice did not minimize the injury, nor lead the defendant to forego further 
investigation. We think that it could have been found that the defendant had 
seasonable written notice of the accident “with full particulars.” 

Exceptions overruled. 


NORTH AMERICAN ACC. INS. CO. v. HENDERSON. No. 32907. 
Supreme Court of Mississippi, Division B. Dec. 13, 1937. 
177 Southern Reporter. 528. 


!. ACCIDENT. : +3 
The word “accidental,”-as used in accident policies, has meaning which is 
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understood in common speech and which is given in standard dictionaries, which 
is undesigned, unintended, unexpected, and unpremeditated. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
2. ACCIDENTAL MEANS. 

Under accident policies. covering injuries occurring through “accidental 
means,” an undesigned, unintended, unexpected, or unpremediated deflection 
from or interruption of intended purpose, as by stumbling, tripping, or slipping, 
is an accident by “accidental means,” unless deflection or interruption was 
obviously inevitable or was infected with negligence so gross as to be tantamount 
to intention. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

5. ACCIDENTAL MEANS. 

Where insured, as he stepped from a loading platform to rear gate of truck 
with an ice cream container in each hand, slipped on gate and was thrown upon 
corner of truck in such manner as to cause an inguinal rupture, such injury was 
efectos through “accidental means” within meaning of health and accident 
policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. OPERATION. 

Where insured who was suffering from inguinal hernia was financially 
unable to undergo curative operation, his failure to do so did not preclude 
recovery of total disability benefits under health and accident policy on ground 
that he was not totally disabled because an operation would result in complete 
cure. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

7. MEDICAL ATTENTION. 

Where no medical attention other than an operation would help insured 
who was suffering from an inguinal hernia, and he was financially unable to 
undergo operation, his failure to receive regular medical attention, as required 
by health and accident policy, did not preclude him from recovering total 
disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from Circuit Court, Jones County; W. J. Pack, Judge. 

Action by William N. Henderson against the North American Accident 


Insurance Company, Judgment for plaintiff, and defendant appeals. 
Affirmed. 
Watkins & Eager, of Jackson, for appellant. 
Leonard B. Melvin, of Laurel, for appellee. 
GriFFitH, Justice. 


Appellee was insured under a health and accident policy issued by appellant, 


and which was in full force on the day of the injury hereinafter mentioned. 
The principal provision of the policy, insuring against injury by accidental 
means, was and is as follows: “If the Insured, while this policy is in force, 
shall sustain personal bodily injury, which is effected directly and independently 
of all other causes through external, violent and accidental means and which 
‘injury causes at once total and continuous disability and prevents the Insured 
from engaging in any and every kind of business or labor pertaining to his 
occupation, the Company will pay,” ete. 

On August 10, 1936, the appellee was in the employ of an ice cream company, 
his duties being to load the ice cream containers upon a truck, to drive the 
truck to the various places of delivery, to there unload and to collect for the 
deliveries made. On that morning, appellee had in the usual way backed his 
truck up nearly against the loading platform, and, with a container in _each 
hand, he stepped from the platform to the rear gate of the truck, when, in so 
doing, his foot slipped on the gate and his body was thrown upon the corner of 
the truck in such a violent manner as to cause an inguinal rupture, the injury 
being so serious that appellee has been continuously disabled from engaging in 
his said occupation or any other occupation, sled 

Proof of loss or injury was duly made but the insurer denied liability 
beyond a small sum, and, on April 14, 1937, appellee instituted his action at 
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law for the recovery of the monthly indemnity due up to that date. On the 
trial he recovered judgment and the company has appealed. 

Three contentions are presented by appellant and are urged as reasons for: 
the reversal of the judgment. The first is that “appellee’s accident was not 
the result of accidental means.” It is urged that not only must the injury itself 
be accidental, but that the means which brought about the injury must be 
accidental, there being a distinction between accidental injury and injury 
resulting from accidental means. Lavender vy. Life Ins. Co. 171 Miss. 169, 
183, 157 So. 101. Appellant says that, when appellee stepped from the platform 
to the rear gate of the truck, he did exactly what he intended to do, and in 
stepping from the platform to the top of the gate, which top was only about 
two inches wide and of steel construction, he knew or should have known that 
his foot was liable to slip on the gate; that the slipping of his foot was the 
natural and probable consequence of his said deliberate act; wherefore, the 
means of the injury was not accidental, but was the proximate consequence of 
appellee's own negligence, and that he is not entitled to recover. 

{1, 2] If a man jump from a four-story window to the pavement below, 
deliberately intending to do so, this is no accident but is suicide, and is not 
covered by an accident policy. But if the same person had intended to look 
out from the window, and, in approaching it, tripped over some object on the 
floor and was thereby thrown out of the window, this would be an accident, 
although the party was negligent in not seeing the object over which he tripped. 
It is apparent, therefore, that the test to be applied is not that of negligence or 
contributory negligence, as technically known in the law of torts, so long as 
simple negligence only is involved; but the real test is that which is understood 
in common speech, so that the word “accidental” has the meaning given in 
the standard dictionaries of our language, and _ that is, undesigned, unintended, 
unexpected, unpremeditated. And when an accident policy refers to “accidental 


means” it must be understood that, although the insured may be attempting to 


use the precise means which he intended to use, yet when and while in that 
use, and during the course of the attempted execution of the purpose thereof, 
some undesigned, unintended, unexpected, or unpremditated deflection from, 
cr interruption of, the intended use or purpose occurs, as by stumbling or 
tripping or slipping, this is an accident by accidental means, unless and except 
the deflection or interruption was obviously inevitable, or was infected with a 


negligence so gross as to be tantamount to intention, 


[3] We are of the opinion that the facts of the case now before us do not 
justify the application af either of the qualifications or exceptions stated at the 
close of the foregoing paragraph; and that the insurer is liable under the 
policy. The leading cases are cited in Lickleider v. Iowa, etc., Ass’n, 184 Iowa 
423, 166 N.W. 363, 168 N.W. 884, 3 A.L.R. 1295, and Lewis v. Ocean, etc., Cor- 
poration, 224 N.Y. 18, 120 N.E. 56, 7 A.L.R. 1129. 


|4] The second point taken by appellant insurance company is that appellee 


cannot be said to be suffering from a total and continuous disability when sub- 
mission to a minor operation would result in a complete cure. All the doctors 
who testified were in agreement that the operation for the cure of an inguinal 
hernia is a major operation and is attended by danger, but that in 90 to 95 
per cent. of such cases a complete cure results, and that the danger of death is 
remote. We are relieved, however, of a discussion as to when and under what 


circumstances an insured is obliged to submit to an operation, because it is 


undisputed in this case that appellee has been at all times, and still is, willing 
to take the risks and undergo the operation, but has been financially unable to 
do so, it being shown by the undisputed evidence that the cost of such an 
operation, including hospital fees and attendance, would be about $265, and 
that appellee is without any such means. 

_ [5, 6] Appellant asserts in its brief that appellee’s financial condition is an 
immaterial matter and should not be considered as an element in this case. 
Appellant cites no case in support of that assertion, and, if there were such a 
case, we could not follow it. The duty to submit, under proper circumstances, 
to an operation, is no more than a corollary of the familiaar rule applicable 
to injuries generally, whether in tort or in contract, that the injured person 
shall use reasonable care and effort to prevent, or minimize, the injury. But 
the rule is one of reason, and, if the injured person be powerless to take the 
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needed step, reasonableness has become exhausted and the applicability of the 
rule is at an end. Under this rule if has been held that “plaintiff’s lack of funds 
to meet the situation presented may excuse efforts to lessen the injury.” 17 
C.J. pp. 771, 772, § 97. We agree with this statement as applicable to insurance 
accident cases. 


[7] The third point urged by appellant is that appellee has forfeited his 


right to recovery in this case because of appellee’s failure to receive regular 
medical attention, and appellant points to the following provision in the policy: 
“Indemnity will not accrue hereunder in excess of the time insured is, by 
reason of the injury or sickness or disease, under the professional care of a 


legally qualified physician or surgeon other than insured.” 


The only case cited by appellant in support of its contention on this point 
is American Bankers Ins. Co. v. White, 171 Miss. 677, 158 So. 346; but in that 
case the policy requirement was materially different. Moreover, that case 
was not one of permanent disability, and the court called attention to the 
fact that provisions in accident and health policies for regular attendance of a 
qualified physician have no application to an established permanent disability, 


since it would be unreasonable to assume that in such a case regular medical 
attention was contemplated. In the case now before us, all the physicians who 
were consulted testified that there was nothing which medical attention could 
do for appellee except by a surgical operation, and, until that was done, the 
disability would continue unabated, the only other means of alleviation being 
a truss which appellee had tried but was unable to wear. Since there was 
nothing that a physician, by professional care, could do for the appellee, short 
of surgery, regular attendance would have been without use or purpose. When 
the reason for a contract provision disappears, the provision itself disappears 
so far as being a material element in the legal problems at hand. 
Affirmed. 


LYNN v. BUSINESS MEN’S ASSUR. CO. OF AMERICA. No. 18845. 
Kansas City Court of Appeals. Missouri. Oct. 4, 1937. 
Rehearing Denied Dec. 6, 1937. 
111 Southwestern Reporter (2d) 231. 

2. SETTLEMENT. 

The payment to beneficiary of part only of face amount of life policy does 
not discharge policy obligation unless there was an honest difference between the 
parties and a dispute in good faith, as basis for such payment. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
3. OCCUPATION. 


In action on accident policy which stated that occupation of insured was that 
of a traveling representative for a motor company, alleged evidence that insured 
“banked” one or two gambling games and that he gambled a few times was not 
sufficient to show that insured had changed his occupation from that of a traveling 
representative to that of a gambler so as to relieve insurer from liability under 
the policy, the term “occupation” meaning that which occupies time and attention, 
a calling or a trade. 

(For other cages, see Insurance, Dec. Dig. § 665[3].) 

4. SETTLEMENT. 

In determining whether there was a bona fide controversy as basis for settle- 
ment agreement and release of insurer’s liability under accident policy, all facts 
and circumstances, including statements of adjuster who obtained release, made 
on day of settlement, must be considered. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

5. RELEASE. 

In action for accidental death benefits, defended on ground of release, evi- 
dence indicating that adjusters for two insurers cooperated in denying liability 
on insufficient grounds, in nevertheless making substantial offer of settlement, 
and in threatening beneficiary with arrest and ultimate loss of money if she 
consulted a lawyer, held to authorize recovery on ground that there was no good 
faith controversy as basis for settlement agreement. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 
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6. MATERIALITY. 


The statute requiring that misrepresentations in application be material to 
risk in order to constitute a defense was applicable both to life policy and to 
accident policy, as respects alleged misrepresentation concerning nature of insured’s 


occupation. Mo.St.Ann. § 5782, p. 4423. 


(For other cases, see Insurance, Dec. Dig. § 296.) 
8 RELEASE. 

In action for accidental death benefits, defended on ground of release, bene- 
ficiary could not recover on ground of fraud and duress exerted in obtaining 


release, in absence of offer to return amount received in consideration of release. 


(For other cases, see Insurance, Dec. Dig. § 612[1].) 
9. EVIDENCE. 

In action for accidental death benefits, defended on ground of release, state- 
ments of insurer’s adjuster made to induce execution of release and statements 
of another insurer’s adjuster, which were adopted by first adjuster, were admissible 
as tending to show vexatious refusal to pay claim and absence of bona fide contro- 
versy, notwithstanding that beneficiary was precluded from recovering on ground 
of fraud and duress. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

14, RELEASE. 

In action for accidental death benefits, defended on ground of release, evidence 
held to authorize submitting question of penalty and attorney’s fees on ground 
of vexatious refusal to pay. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

16. FRAUD. 

Evidence held to show fraud and duress by insured’s adjuster in obtaining 
settlement and release of insured’s liability for accidental death benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) i 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

“Not to be published in State Reports.” 

Action by Mary Agnes Lynn against the Business Men’s Assurance Com- 
pany of America. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Harzfeld, Beach, Steeper & Gordon, of Kansas City, for appellant. 

Earl J. Boughan and Dwight Roberts, both of Kansas City, for respondent. 

CAMPBELL, Commissioner. 

The defendant on October 16, 1934, issued to George Lynn, hereinafter called 
the insured, a contract of insurance in which it was provided that if the insured’s 
death were caused by bodily injuries effected directly and independently of all 
other causes, through accidental means, it would pay to plaintiff, wife of the 
insured, the sum of $5,000. The insured died on March 4, 1935, from the effects 
of a gunshot wound inflicted by James Gonce. The defendant, when informed by 
plaintiff of the death of insured, denied liability on the ground that death was not 
due to accident. 

On April 11, 1935, the plaintiff accepted the sum of $2,700, paid to her by 
the defendant, and executed a release in which it was stated that the sum so 
received was in full settlement of her claim under the policy. Thereafter, she 
brought this suit to recover the balance alleged to be due under the terms of the 
insurance contract, obtained a verdict and judgment in the sum of $2,681.80, of 
which $138 was interest and $243.80 was damages. The defendant has appealed. 
_ The answer was a general denial followed by allegations to the effect that the 
insured made misrepresentations in his application for the policy concerning his 
occupation, in this, that insured represented that he was the “traveling representa- 
tive, Ford Motor Company,” and that his duties were “calling on dealers, sales 
promotion”; that after the issuance of the policy insured changed his occupation 
from that of representative of the Ford Motor Company to the occupation of 
gambling and operating gambling devices and games in Jackson county, Mo., and 
that no notice of such change of occupation was given to the defendant; that on° 
April 11, 1935, it fully settled plaintiff's claim, received a release from plaintiff; 
and that insured at the time of his death'was engaged in gambling with other men, 
and that his death “grew out of and arose” from gambling operations. 
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The evidence on behalf of the plaintiff shows that the insured was an employee 
of the Ford ‘Motor Company in Jackson county, Mo., for some fourteen years 
prior to his death; that he never drank except an “occasional beer,” did not gamble 
professionally or carry firearms and that his reputation was good; that in the 
early part of 1935 he became the Ford Motor Company’s dealer at Salina, Kan, 
moved from his home in Independence, Mo., to Salina and was not in Jackson 
county, Mo., from that time until March 2, 1935, at which time plaintiff and the 
insured went from Salina to the home of plaintiff's parents near Independence, 
where insured stayed until the morning of the next day. ‘When insured moved 
to Salina, he rented a dwelling house to James Gonce. During the daytime of 
March 3, insured searched for Gonce for the purpose of collecting rent which 
the latter had neglected to pay. Failing to find Gonce during the day, the search 
was resumed in the evening. Plaintiff, upon being advised to do so, went to a 
sanitarium about 1:30 o’clock a. m. March 4, where she found the insured suffering 
from a gunshot wound. The wound caused the death of insured some six hours 
later. The bullet which took the life of the insured struck the left side of his 
chest and ranged downward. 

The evidence for the plaintiff further shows that about 9:30 o’clock on the 
morning of April 11, 1935, the defendant’s adjuster, Weaverling, and Ross Rich- 
ards, adjuster for the American Central Life Insurance Company, which had 
issued a life policy to the insured in the amount of $5,000, went to the home of 
plaintiff for the purpose of adjusting plaintiff’s claim on both policies. According 
to the plaintiff, Richards on this occasion said to her that he did not owe her 
anything except $125 or $130, return of premium, and Weaverling said to her 
that his company did not owe her a cent because their investigation disclosed 
that the death of insured was not due to accident; that the adjusters stayed at 
her home until about 11:30 o’clock in the forenoon, urged her to settle and each 
explained that they did not owe her anything: that because of the statements and 
conduct of the adjusters she was grief stricken and left the room; that at that 
time a neighbor, Mrs. Gold, was present and suggested to the adjusters that they 
should pay the mortgage on plaintiff’s home: that one of the adjusters offered 
to ascertain the amount of the mortgage; that during all this time the adjusters 
kept urging her to settle and that she refused to do so; that when the adjusters 
were leaving her home, Richards told her not to consult a lawyer and Weaverling 
said, “That’s right, Mrs. Lynn, don’t consult with any lawyer or we will have 
vou arrested” for making “false claim”: that the adjusters returned to her home 
about 1 o’clock, again urged her to settle and made her an offer in a lump sum 
of $2,000 in payment of the claims on both of the policies; that the next offer 
was $4,000, the next $4,750, the next $5,750, and the next $6,750, which last offer 
she accepted; that until she accepted that offer nothing had been said concerning 
the amount either company would pay. When plaintiff accepted the amount stated, 
Weaverling issued a check to her in the sum of $2,750 and she excuted a release 
in which it was recited that the payment of that amount was in full settlement 
of her claim against the defendant, and at the same time Richards paid to plaintiff 
the sum of $4,050 in settlement of the claim on the life policy; that when the 
adjusters made the offer of $6,750, they “had on their coats and hats and_they 
were going, and that was the last offer they were going to make, I could take it 
or leave it, and they were walking out and that is when they told me T could hire 
lawyers and ‘what the lawvers didn’t get the courts would get ’ ”; that during the 
negotiations Weaverling said something about the insured being a gambler, had 
misrepresented his occupation when he applied for the insurance and for that 
reason the policy was not in force; and that she believed the adjusters would carry 
out their threats, believed their representations, and was induced thereby to make 
the settlement. 


The defendant’s witness, Brady, who was present at the time of the settlement, 
testified that he advised plaintiff not to accept the settlement, and that the adjusters 
did not threaten plaintiff. Weaverling was the defendant’s witness. He testified 
that prior to April 11 he investigated the cause of the death of the insured, talked 
with prosecuting attorneys at Independence and with the attorneys for Gonce; 
that he submitted the facts which he found to the general counsel of the company 
and was told that the defendant could not recognize liability under the policy: 
that he and Richards went to plaintiff's home on the morning of April 11, and Rich- 
ards told plaintiff “that their position was that a refund of premium was all that 
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that company owed Mrs. Lynn because of the fact that the policy had been secured 
by misrepresentation”; that he said to plaintiff that the defendant had refused 
“to pay the claim on " the ground that their policy was an accident policy, and 
Mr. Lynn’s death was not due to accidental means”; that he pointed out that 
their investigation indicated that Mr. Lynn was a rather heavy drinker, a gambler, 
and had operated gambling concessions in some of the clubs in and around Inde- 
pendence; that he and Richards agreed on a lump sum offer of $4,000 to dispose 
of both claims and that he submitted the offer to plaintiff; that in response to 
the offer plaintiff offered to settle the claims for $7,500; that after further discus- 
sion, plaintiff said she would accept $6,750, and that he and Richards agreed to 
pay that amount; thdt thereupon he prepared a release which was signed by plain- 
tiff, and gave her check for $2,700; and that Richards gave plaintiff check for 
$4050. The witness further testified that “a gambler or a man engaged in 
gambling” is uninsurable and would not be accepted by his company; that the 
policy contained a provision as follows: 

“This policy includes the endorsements and attached papers, if any, and contains 
the entire contract of insurance except as it may he modified by the Company’s 
classification of risks and premium rates in the event that the insured is injured 
after having changed his occupation to one classified by the Company as more 
hazardous than that stated in the policy, or while he is doing any act or thing 
pertaining to any occupation so classified, except ordinary duties about his resi- 
dence or while engaged in recreation, in which event the Company will pay only 
such portion of the indemnities provided in the policy as the premium paid would 
have purchased at the rate, but within the limits so fixed by the Company for 
such more hazardous occupation.” 

That under that provision, if the insured’s death were caused by accident, 
the amount payable was $100; denied making any threats: denied that he said, 
“What the lawyers didn’t get the courts would get”; stated that he said to plain- 
tiff, “This was a very questionable claim, and if she ever got to a lawyer, he 
probably would take it on a contingent basis and even though she won her suit 
she would not be as well off as a good settlement”: that after the settlements 
were made he told plaintiff if she were asked what kind of settlement was made 
to say that it was a “satisfactory settlement” and not to state the amount received 
by her: that he secured and read written statements evidently taken by the sheriff 
soon after the shooting; that he read the original statement of J. W. Fleener and 
communicated the facts stated therein to the defendant. The statement of Fleener 
which was introduced in evidence was as follows: 

“My name is Jay |W. Fleener. I live at Blue Springs, Missouri. I operate 
a filling station at a tourist camp on 40 Highway, a mile and one-half east of 
Blue Springs. I have had this place for the past three years. I have known 
George Lynn about two years and he has been in my place many times but not 
in the past three weeks. 


“IT know a man named Peaches Perry, his first name I believe is Rowe, for 
about a year. About three months ago Peaches came out to my place with a 
man whom he introduced to me by some name, I don’t remember, however, I 
later learned that his name is Gonce. Gonce and I shot some craps but I grabhed 
the dice and told him that I wouldn’t shoot any more. I knew then that this 
Gonce had come out to my place to take me but he didn’t get away with it. I 
have not seen Gonce from that day until last night, March 3rd, 1935, about mid- 
night at the Van Horn Inn. 


“About 7:00 o’clock last night, March 3rd, George Lynn, Art Elsie and 
George’s brother Walter, whom they call Fats, came out to my place and we 
had a few beers and talked for probably a half hour because I had not seen George 
for some time, then George and Art left in their car but Walter stayed at my 
place. After they had left Walter told me that he had no money and that some 
one would have to take him home. After some conversation I started to take 
him home. It was about 11:00 o’clock when we left my place, when we got to 
Independence, Walter said he wanted to go to some place west of town about 
a mile, on Spring Branch Road. We stopped out there for about twenty minutes 
and then we came back to town as I was in a hurry to get back to my place. 
Then he asked me to take him to Van Horn Inn, which I did. When we arrived 
there we found George Lynn, Gonce and Art Elsie, sitting at a table right close 
to the har. I jokingly asked Gonce if he remembered who I was, and he said, 
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‘Yes, sure I know you.’ I don’t believe that I sat down at the table but I had 
some drinks. After I had been there twenty-five or thirty minutes I received 
a phone call from my wife asking me if it would be all right to close up my place 
and bring some people that were there to the Van Horn Inn. I said, ‘Yes’. While 
we were sitting there drinking and before I got the telephone call I heard George 
Lynn and Gonce arguing about some money. I didn’t pay much attention to it 
at the time and don’t know just what the argument was about. In a short time 
George Lynn, Art Elsie, Jim Gonce and myself went into the back room at this 
lace and sat at a table and ate some hamburger sandwiches and drank some beer. 
Thile we were eating there was not much arguing, however, one or two things 
were said back and forth by Lynn and Gonce and in a few minutes Elsie got up 
and went to the bar. After he left the argument got hotter, it seemed to me 
that Lynn wanted to borrow some ‘more money from Gonce, but Gonce wouldn't 
let him have it. I believe that Gonce had already let him have $22.50. Lynn 
cursed Gonce and called him names deriding him and at one time when Gonce 
reached for his hip pocket Lynn said, ‘Damn you, Gonce, you better have the 
difference because you will need it.’ I then got up and went to the bar where 
Elsie was and told him that I thought the boys were getting into a pretty hot 
argument and that he had better go back and straighten-them out. Art stood 
there just a minute when we heard a shot in the back room. Art then went 
to the back room and took George Lynn out the back door. 

“Just after the shot was fired I saw deputy sheriff Jno. Hiffner and Rush go 
_ into the back room. A few minutes after Elsie had left with George and the 
sheriffs had gone into the back room I went back. Neither George Lynn or 
Gonce were drunk in my opinion, although they had been drinking a little beer.” 

[1] The defendant offered in evidence a photostatic copy of the written 
statement of Gonce. In ruling plaintiff’s objection to the introduction of thé 
copy, the court said: “It will be admitted for the benefit of the court and not 
read to the jury.” The effect of this ruling was to exclude the copy from the 
evidence in this case. The defendant does not complain of the ruling, nor call 
attention in its brief to the contents of the copy. We will therefore rule the 
case as though the copy had not been offered in evidence. 

There was no evidence showing the contents of any of the statements 
referred to by Weaverling, except the statement of Fleener, nor did Weaverling 
at any time state the facts which his investigation disclosed save to state in 
general terms his deductions concerning the investigation. The evidence of 
Richards, defendant’s witness, was in effect the same as the testimony of 
Weaverling except he testified that, “We asked Mrs. Lynn what the amount of 
the mortgage was, telling her that that had a great deal to do with our being 
able to go any further on the discussion.” The defendant’s witness, Kelly, 
deputy sheriff, testified that he “raided a place in Sugar Creek one time” where 
there was a dice table and some card tables, and that the insured was “banking 
the game. He wasn’t conducting the game. He had the money”: that the profits 
of the gamé came to insured, and that the insured had the reputation of bein 
a professional gambler. The witness did not say when the raid was made, an 
there is nothing in his evidenie showing whether the raid was made before or 
after the time when insured applied for the policy. John Lattimer, for the 
defendant, testified that he had seen the insured gambling in Sugar Creek a few 
times, and “one time” he saw insured “banking the game.” There is nothing 
in his evidenne indicating the time when he saw the insured gambling, or 
“banking the game.” 

The defendant assigns error to the action of the court in refusing its 
request for directed verdict. 


2] When the insured died, the defendant owed the plaintiff $5,000 or it 
owed her nothing. The payment of $2,700 did not discharge the obligation 
imposed by the terms of the policy unless there was “an honest difference 
between the parties, a dispute in good faith.” Sappington v. Central Mutual 
Insurance Ass’n, 229 Mo.App. 222, 77 S.W.2d 140, 144. 


[3] The death of insured was caused by violence. There was nothing in the 
evidence introduced by plaintiff tending, even remotely, to show that death was 
not through accidental means. The main question is whether or not the evidence 
shows that the defendant at the time of settlement had information which caused 
it to believe there was no liability.. Weaverling testified that he examined the 
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written statements of some twelve persons. The written statement of Fleener, 
above quoted, was the only statement which was introduced in evidence. Though 
Weaverling said the defendant had information indicating that insured was a 
rather heavy drinker, a gambler and the operator of gambling concessions, he 
stated no fact showing that either he or the defendant had such information. 
Neither at the time of settlement nor in the trial did Weaverling state any 
fact showing that he was justified in making the charge. There was nothing 
in the statement of Fleener (and that is the only statement brought to us) 
warranting the denial of liability on the ground of misrepresentations in obtain- 
ing the policy or justifying the assertion that insured was a heavy drinker, a 
gambler, or the operator of gambling games. There was no evidence to the 
effect that insured was a heavy drinker at any time, nor was there any evidence 
showing that insured gambled at any time subsequent to the issuance of the 
policy save on the night he lost his life, nor was there evidence showing that 
insured’s occupation was that of a gambler or the operator of gambling devices. 
The word “occupation” means “that which occupies time and attention, a calling, 
ot a trade.” 46 C.J. 895. The fact, if it were a fact, that insured “banked” 
one or two gambling games at a time not disclosed, and that he gambled a 
few times was not sufficient to show that his occupation was that of a gambler 
or the operator of gambling devices, nor was it sufficient to show that he 
changed his occupation from that of agent and representative of the Ford 
Motor Company to that of a gambler. 

There was a material variance between the written statement of Fleener and 
his evidence in the trial. The substance of the statement was that insured and 
Gonce were drinking beer in the Van Horn Inn, were arguing about money; 
that a little later Fleener, Gonce, and the insured went into a back room where 
they sat at a table, had some sandwiches and beer; that insured sought to 
borrow money from Gonce, cursed Gonce, called him names, and that when 
Gonce “reached for his hip pocket” insured said, “Damn you Gonce, you had 
better have the difference because you will need it;” that he, Fleener, then 
went to the bar, told the keeper that he thought “the boys were getting into a 
pretty hot argument and he had better go back and straighten them out.” It 
will be noted there is nothing in the statement indicating that the insured left 
his chair or that he advanced toward Gonce. His statement concerning the 
“difference” was made when Gonce “reached for his hip pocket.” Nor does 
the statement say the insured was gambling. Though the evidence of Fleener 
at the trial cannot be considered in determining the question as to whether or 
not the defendant at the time of settlement believed Geath was not through 
accidental means, it is not amiss to state the difference between the contents 
of the statement and the evidence of the witness. In his evidence Fleener said 
that the insured “jumped up” from the table, said to Gonce, “if he had a gun, 
he had better reach for it”; that thereupon he started from the room and that 
the insured at that time was approaching Gonce, “shaking his fist at him or 
something.” 

The defendant makes much of the term “difference.” It will be noted that 
the statement of Fleener says that that term was used in reply to the act of 
Gonce in “reaching for his hip pocket.” It is plain the written statement of 
Fleener is not consistent with his evidence in the trial. 

[4] The defendant argues that “there was an honest difference of opinion in 
good faith as to whether the defendant under the facts was liable under its 
accident policy.” The question as to whether or not there was a bona fide 
controversy concerning liability must be determined from the information in 
the possession of defendant at the time of settlement, not from facts developed 
in the trial. In determining whether or not there was a bona fide controversy, 
all of the facts and circumstances in evidence, including the statements of 
Weaverling made on the day of settlement, must be considered. 


It is undisputed that insured for several years immediately preceding his 
death was the representative and agent of the Ford Motor Company. The 
duties of his position were, of course, burdensome. Weaverling knew that fact 
or he made no real investigation.. When Weaverling met the plaintiff on 
April 11, he denied liability, made the unfounded charge concerning the habits 
of the insured, a charge which even the defendant does not, in its brief, attempt 
to justify. When the charge, a grave one, was made, according to Weaverling, 
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“Mrs. Lynn was naturally very much distressed and she left the room. * * *” 
Denial of liability was followed by an offer of $2,000 in settlement of both 
policies. The day wore on and the offer was increased several times. The 
last offer, $6,750, was accepted. The denial of liability followed a few hours 
later by the offer of such a substantial amount suggests the question, Why did 
the adjusters make that offer if they in good faith believed there was no 
liability ? 

In this connection it must be remembered that Weaverling testified the defend- 
ant’s general counsel said that liability could not be recognized under the policy. 

[5] The argument of ‘Weaverling to the effect that plaintiff should settle for 
the reason that if she brought a suit and won it the amount of attorney’s fees would 
be taken from the proceeds of the suit and she would in consequence receive less 
than she would receive in a settlement, was an unfair argumnt. Such arguments are 
made by debtors who do not dispute the amount of the debt. It will not be claimed, 
however, that such a debtor could make such an argument in good faith. 

|6] The adjusters acted in concert, each aided the other, asserted the policies 
were obtained through misrepresentation. The claim was not only groundless, but 
it ignored the fact that in so far as misrepresentations were concerned, section 
5782, R.S.1929, Mo.St.Ann. § 5782, p. 4423, was applicable to both policies. Williams 
v. Mutual Life of Illinois, Mo.App., 283 S.W. 64. And while we cannot in this 
case determine the liability of nonliability of the American Central Life Insurance 
Company, it is proper to say that neither on the day of the settlement nor in the 
trial was any fact disclosed which warranted Richards in denying liability on the 
life policy. It must be remembered that the only offers of settlement were offers 
to settle both policies. Hence the defendant had the benefit of the denial of lia- 
bility made by Richards—a benefit to which it was not entitled. 

The threat made by the adjusters to cause plaintiff to be arrested was first 
made on the forenoon of April 11. That threat was repeated several times during 
the afternoon of that day, a fact developed in the cross-examination of the 
plaintiff. 

The threats, the statement concerning court and lawyers, and many other state- 
ments made by Weaverling are not consistent with the present claim that there was 
a dispute in good faith concerning liability. On the contrary, the evidence was 
sufficient to allow the jury to find that the denial of liability was a pretense, a plan 
adopted for the purpose of inducing plaintiff to accept a sum less than the amount 
to which she was entitled. 

Considering all the facts and circumstances in evidence, we hold the case was 
one for the jury. 

[7] The defendant complains of the action of the court in permitting plaintiff 
to introduce evidence tending to show fraud and duress, for the reason that the 
amount received in settlement had not been offered to the defendant, and for the 
further reason that under the pleadings duress was not an issue. Plaintiff in direct 
examination, in answer to a question in which she was asked to state the conver- 
sation with the adjusters, said that Richards advised her not to consult a lawver 
and Weaverling said: “That’s right, Mrs. Lynn, don’t consult with any lawyer or 
we will have vou arrested.” Following this answer the plaintiff, without objection, 
was asked and answered seven questions covering more than one page of the record 
hefore the objection to evidence showing fraud or duress was made. The objection 
was too late. 

[8] Plaintiff did not offer to return the amount she received in the settlement 
and she could not, under the facts of this case, recover on the ground of fraud and 
duress. This for the reason she knew the contents of the release, knew thee 
release provided that she was accepting $2,700 in full settlement and payment of 
her claim. She did not affix her signature to the release because she believed the 
terms and provisions thereof were different from what they actually were. In 
other words, she was not tricked into affixing her signature to an instrument, believ- 
ing it to be another and different instrument. In such circumstances she, in the 
absence of an offer to return the amount received, could not maintain the action 


upon the ground of fraud and duress. State ex rel. v. Shain et al., 339 Mo. 903, 
98 S.W.2d 597. 


9] But the statements of Weaverling and the statements of Richards, which 
were adopted by the former, were admissible because they tended to show that the 
refusal to pay the claim was vexatious, the absence of a bona fide controversy, the 
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lack of a dispute in good faith, and want of consideration. Sheppard v. Travelers 
Protective Ass’n of America, Mo.App., 104 S.W.2d 784, 787. 

{10] The defendant criticizes plaintiff’s instruction No. 1 for the reason that it 
submitted the question of fraud and duress. The instruction submitted the ques- 
tion of fraud, duress, the absence of a bona fide controversy, and want of consider- 
ation in the conjunctive. The fact that the instruction placed a heavier burden on 
the plaintiff than she was required to carry did not hurt the defendant. 

[11] Complaint is made of the refusal of defendant’s instructions G and H. 
Instruction G would have told the jury that the issue of fraud was withdrawn from 
its consideration. Instruction H said that the question of duress was withdrawn 
from the consideration of the jury. Had those instructions been given, a part of 
the burden imposed upon plaintiff by her instruction No. 1 would have been 
removed. The refusal of the instructions was not reversible error. 

12, 13] The plaintiff at the close of the evidence was permitted to amend her 
reply. The first reply was a general denial. The amended reply denied the new 
matter alleged in the answer and stated facts sufficient to show that the settle- 
ment was without consideration, was procured through fraud, duress, and bad 
faith on the part of the defendant. The defendant objected to the filing of the 
amended reply. When the reply was tendered, the court said that it would permit 
the reply to be filed and that defendant was entitled to a continuance. On the 
morning of the next day the defendant, though still objecting to the filing of the 
amended reply, elected to proceed with the trial. It was within the sound dis- 
cretion of the court to allow the amendment. Section 819, R.S.1929, Mo.St.Ann. 
§ 819, p. 1077; Reed v. Koch, 220 Mo.App. 175, 284 S.W. 515; Peterson v. Metro- 
politan Street Railway Company, 211 Mo. 498, 111 S.W. 37; National Life & 
Accident Company y. Lay et al., 225 Mo.App. 705, 39 S.W.2d 1070. The defendant, 
having declined the continuance, has no just grounds to complain of the filing of 
the amended reply. 

[14] Error is assigned to the giving of plaintiff's instruction No. 4 which 
submitted the question of penalty and attorney’s ‘fees. In support of the assign- 
ment, the defendant argues that there was no evidence showing that the refusal to 
pay was vexatious. We have stated the facts and shall not restate them. It suffices 
to say that there was ample evidence warranting the giving of the instruction. 

[15] The defendant argues that its demurrer to the petition should have been 
sustained. At the time the demurrer was presented, the petition pleaded the same 
grounds in avoidance of the settlement which were later stated in the amended 
reply, the allegations of which we have hereinbefore stated. The allegations of 
the petition concerning matters in avoidance of the release were no part of plain- 
tiff’s cause of action and should not have been inserted in her petition. However, 
when the demurrer was overruled, defendant answered over thus waiving the 
demurrer. Thereafter, the amended reply was filed. In these circumstances, the 
ruling on the demurrer will not work reversal. 

[16] In its brief the defendant says that there was no evidence of fraud and 
duress practiced upon the plaintjff. The facts which we have stated show both 
fraud and duress. 

[17] Plaintiff, prior to the commencement of the trial, filed motion for judg- 
ment on the pleadings. The motion was overruled. Thereafter the amended reply 
was filed. When the amended reply was filed, the question of the validity of the 
settlement was an issue in the case. Thereafter, defendant chose to proceed with 
the trial. Thus, the question as to whether or not the motion for judgment on the 
pleadings, based as it was on the insufficiency of the first reply, should or should 
not have been sustained, is of no moment. 

The foregoing disposes of all of the questions presented on this appeal. The 
judgment is affirmed. 

Sperry, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is affirmed. All concur. 

On Motion for Rehearing. 

Campbell, Commissioner. 

[18] In motion for rehearing the defendant says, “The statement of Gonce 
was introduced in evidence for the benefit of the court. The court was the 
only one to properly pass upon what the statement contained and whether or 
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not it constituted sufficient grounds to create a bona fide controversy.” This 
contention is made for the first time in the motion for rehearing. Neither in 
assignments of error, points and authorities, nor in argument does the defendant 
make the present claim concerning the statement of Gonce. 

Moreover, the claim that the statement of Gonce was for the court, not for 
the jury, is not consistent with the defendant’s conduct at the trial. It not only 
offered the Gonce statement in evidence, but when the statement was excluded, 
saved an exception to the ruling, and it introduced and read the statement of 
Fleener to the jury. 

The main opinion ruled the case on its own facts and to that ruling we adhere. 
The motion for rehearing is overruled. 

Sperry, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the 
court. The motion for rehearing is overruled. All concur. 


HAMILTON v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 30069. 
Supreme Court of Nebraska. Nov. 5, 1937. 
275 Northwestern Reporter 863. 
1. EXEMPTION. 


A health and accident insurance company may limit its liability in any reason- 
able manner and may exempt itself from liability for diseases of organs not 
common to both sexes. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

2. CONSTRUCTION. 

Terms used in an insurance policy are to be taken in their plain and popular 
sense, 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. EXEMPTION. 

A health policy exempting diseases of organs which were not common to both 
sexes did not cover gonorrhea, which first attacked and chiefly affected insured’s 
genital organs. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

Syllabus by the Court. 

1. A health and accident insurance company may limit its liability in any 
reasonable manner and it may therefore exempt from liability diseases of organs 
not common to both sexes. 

2. In construing terms used in a policy of insurance, they are to be taken in 
their plain and popular sense. 

3. A policy of health insurance, exempting diseases of organs which are 
not common to both sexes, does not insure the health of a man who contracted 
gonorrhea, which first attacked and chiefly affected his genital organs. 

Appeal from District Court, Douglas County; Fitzgerald, Judge. 

Action by Charles S. Hamilton against the Mutual Benefit Health & Accident 
Association. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

Cleary, Horan & Skutt and Gale E. Davis, all of Omaha, for appellant. 

Wear, Boland & Nye, Bernard R. Stone, and Geo. C. Pardee, all of Omaha, 
for appellee. 

Heard before Goss, C. J., Rose, Eberly, Paine, Carter, and Messmore, JJ, 
and Chappell, District Judge. 

Goss, Chief Justice. 

Plaintiff had a verdict of a jury and a judgment in the lower court. Defend- 
ant appealed. i 

The action was based on an insurance policy “against loss of time on account 
of disease contracted during the term of this policy * * * subject, however, to all 
the provisions and limitations hereinafter contained.” One of the provisions, 
plainly printed in the policy, said: “This policy does not cover death * * * or 
disability from any disease of organs which are not common to both sexes.” _. 

Under the allegations of his petition, plaintiff proved that the disease which 
caused his disability was gonorrhea. His physician also testified that plaintiff had 
gonorrhea; that he had an interior urethritis, a cystitis or inflammation of the blad- 
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der with infection of the seminal vessels, and enlarged prostate gland and bilateral 
epididymitis or infection of the epididymii, lying in the upper part of the testicles. 

he evidence shows that plaintiff had what he described as a swelling of the penis 
and testicles and that he was given some medicine which was applied through the 
penis. His physician testified that he had a severe case, which resulted in septicemia 
or infection in the blood stream. In plaintiff’s formal claim for benefits, he 
described the nature of his illness as “Infection of the sexual glands.” In the 
statement of the attending physician, made on the other side of the same form to 
be used as a basis of the claim for payment, he described the disease as “Acute 
gonorrhea with prostatic abscess and bilateral epididymitis.” The company was not 
advised by the information given them by either plaintiff or his physician on the 
claim blank that plaintiff had any bladder trouble or any infection of the blood 
stream. 

The urethra is common to both sexes though it is much shorter in the female. 
The bladder and the blood stream are also common to both sexes. But the penis, 
the prostate gland, the testicles and the epididymii are peculiar to the male. Are 
the urethra, the bladder and the blood stream such “organs,” possessed by both 
sexes, that we must by interpretation or construction bring the disability within 
the liability on the policy? 

There is some claim on the part of plaintiff that the provision quoted in the 
first paragraph of this opinion requires the words “disability” or “disease” to be 
modified by the phrase “not common to both sexes,” but we are clearly of the 
opinion that the word “are” makes that phrase referable to “organs.” That is 
the only one of the three words that is plural and the verb is plural. The very 
evident meaning, therefore, is “organs which are not common to both sexes.” 

[1] A health and accident insurance company may limit its liability in any 
reasonable manner and it may therefore exempt from liability diseases of organs 
nt compen to both sexes. Stone v. Physicians Casualty Ass’n, 130 Neb. 769, 266 
N.W. ; 

The provision was the very first under the additional provisions, and was printed 
in leaded type. Its impression on a male layman would be strikingly indicative 
that it is intended to exempt from the liabilities of the policy a male insured who 
contracts gonorrhea, though it did not specify that term. Such an insured would 
naturally consider that any disease which would afflict him through his penis and 
its adjuncts would be exempt from liability under the policy because the same 
disease would begin its course in a female through her genital organs, which he 
would well understand were not “common” with his, though they have some of the 
functions similar or complimentary to his. But the general understanding of the 
lay mind is that the male and female genital organs are “not common to both 
sexes.” That both sexes have an urethra, both have a bladder and both have a 
blood stream, all of which may be ultimately affected, does not make the organs 
of plaintiff, which were primarily affected by the poisonous gonococci, and the 
genital organs of a female “common to both sexes.” 

{2] The sense in which such contracts are to be interpreted by the courts is 
not the sense in which the scientist understands the terms, but the sense in which 
the average man understands them. In Lewis v. Ocean Accident & Guarantee 
Corporation, 224 N.Y. 18, 120 N.E. 56, 57, 7 A.L.R. 1129, Judge Cardozo said: “To 
the scientist who traces the origin of disease there may seem to be no accident in 
all this. * * * But our point of view in fixing the meaning of this contract must 
not be that of the scientist. It must be that of the average man. * * * This test— 
the one that is applied in the common speech of men—is also the test to be applied 
y courts. 

In Standard Life & Accident Ins. Co. v. McNulty (C.C.A.8th) 157 F. 224, San- 
born, J., said: “Agreements of insurance are to be construed like other contracts, 
according to the sense and meaning of the terms which the parties use, taken in 
their plain and popular sense.” 

[3] As average men, considering the contract of insurance and taking the words 
of the provision in their plain and popular sense, we think there was no reasonable 
basis upon which the ‘plaintiff might base a recovery for his disability. 

_.. Appellee cites Mutual Benefit Health & Accident Ass’n v. Blaylock, 163 Miss. 
567, 143 So. 406, 87 A.L.R. 679, where a judgment against the same company as 
defendant here, on an apparently similar policy, was affirmed. In that case, how- 
ever, the insurer had a “skin disease which could be contracted by any one on any 
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part of body.” Thus it was held to be a disease of an organ common to both 
sexes. So the case is not in point. 

Plaintiff did not prove any liability under the terms of the policy. The court 
erred in not sustaining defendant’s request for an instructed verdict. The judgment 
is reversed, and the trial court is directed to enter a judgment for defendant. 

Reversed. 


ANSNES v. LOYAL PROTECTIVE INS. CO. OF BOSTON, MASS. No. 30098. 
Supreme Court of Nebraska. Dec. 15, 1937. 
276 Northwestern Reporter 397. 
PRIVILEGE. 

Where plaintiff in suit on health and accident policy offered evidence of his 
physica! condition, he thereby waived privilege conferred by statute prohibiting 
disclosure of confidential communications to physician, as to any physician who 
had attended him, including a physician who had attended him prior to time 
fixed by his testimony as beginning of his disability (Comp.St.1929, §§ 20-1206, 
20-1207). 

(For other cases, see Insurance, Dec. Dig. § 655]2].) 

Syllabus by the Court. 

Where plaintiff offers evidence of his physical condition, he thereby waives 
the right conferred by section 20-1206, Comp.St.1929, as to any physician who 
shall have attended him, even though such physician attended him before the 
time fixed by plaintiff's testimony as the beginning of his disability. 

Appeal from District Court, Dakota County; Ryan, Judge. 

Action by Harold Ansnes against the Loyal Protective Insurance Company 
of Boston, Mass. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Sidney T. Frum, of South Sioux City, and Shull & Stilwell, of Sioux City, 
Iowa, for appellant. 

Bliven & McKinley and S. W. McKinley, Jr., all of Sioux City, Iowa, for 
appellee. 

Heard before Goss, C. J., and Rose, Eberly, Day, Paine, and Messmore, JJ, 
and Kroger, District Judge. ; 

Krocer, District Judge. 

This is an appeal by the defendant from a judgment in favor of plaintiff on 
a health and accident insurance policy. 

The defense interposed was a denial of liability on the ground that the 
plaintiff, in the written application for the insurance, made certain false state- 
ments regarding his previous health and concealed and suppressed facts  regard- 
ing his then state of health, which information was material to the risk, and 
that had plaintiff truthfully stated the facts regarding his previous condiion of 
healh and his then condition, a policy would not have been issued. 

The application for the insurance was made on June 19, 1933, and plaintiff 
testified that he became disabled on July 14, 1934, and that his disability has 
continued since that time. He described with considerable detail his physical 
condition, and called as a medical witness one Dr. Neil, who stated that plaintiff 
became his patient on July 14, 1934, and testified fully as to plaintiff’s physical 
condition at the time he first examined him and on subsequent dates. 

The defendant produced as a witness one Dr. Legg and attempted to show 
by this witness that in 1931 and in 1932 and again in February, 1933, the witness 
had treated the plaintiff for pneumonia and that in February, 1933, advised 
plaintiff that he was suffering from endocarditis. This testimony was objected 
to by the plaintiff as being privileged under section 20-1206, Comp.St.1929; the 
objection was sustained, and this ruling of the trial court is the principal error 
relied upon by appellant. 

Section 20-1206, Comp.St.1929, provides: “No practicing * * * physician * * * 
shall be allowed in giving testimony to disclose any confidential communication, 
properly intrusted to him in his professional capacity, and necessary and proper 
to enable him to discharge the functions of his office according to the usual 
course of practice.” 

Section 20-1207, Comp.St.1929, however, provides: “The prohibitions of the 
preceding sections do not apply to cases where the party in whose favor the 
respective provisions are enacted, waives the rights thereby conferred; and | 
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a party to any action * * * shall offer evidence with reference to his physical 
or mental condition, or the alleged cause thereof, * * * the right conferred by 
Section * * * 20- 1206 shall be deemed to have been waived as to any physician 
or surgeon who shall have attended said party.” 

Appellee contends that the waiver contemplated by section 20-1207 applies 
only to any physician who might have examined him since the time the disability 
in controversy began, and that since plaintiff and his physician fixed the begin- 
ning of disability as of July 14, 1934, and their testimony as to his physical con- 
dition was confined to that date and times subsequent thereto, there was no 
waiver of privileges as to any physican who might have examined him before 
that date. The difficulty with that line of reasoning is that section 20-1207 makes 
no such distinction and the courts are not inclined to read into a statute excep- 
tions that the legislature has not seen fit to make. The purpose of the enact- 
ment making disclosures by a patient to his physician confidential was to encour- 
age the patient to more freely disclose his ailments in the knowledge that such 
information could not be divulged to his humiliation or disgrace. Where the 
patient himself makes a disclosure of his condition, there can be no further 
humiliation or disgrace in showing that such condition existed over a longer 
period of time than the patient in his disclosure might indicate. Such was the 
purpose of the testimony offered by the defendant in this case and the evidence 
was material to the issues and should have been received. The statute was 
never intended as a cloak for injustice or fraud and to give it the construction 
contended for by appellee would, in many instances, lead to just that result. 

The identical question was before this court in the case of Friesen v. Reimer, 
124 Neb. 620, 247 N.W. 561, where it was held that, if a plaintiff in a suit for 
personal injuries testifies with reference to her physical condition, she will be 
deemed to have waived her right of privilege. 

Appellee attempts to distinguish Friesen v. Reimer, supra, from the case 
at bar because in that case the physician had examined the patient after the 
accident for which plaintiff was then seeking to recover damages. However, the 
physician was permitted to testify as to plaintiff’s condition as it existed for 
several years prior to the accident in controversy and the holding was that in 
this there was no error. 

We conclude that the trial court erred in rejecting the testimony of defend- 
ant’s medical witness. 

Another error assigned by appellant and discussed in the brief was that the 
court erred in giving instruction No. 8, in that in said instruction the court 
assumed the existence of certain facts concerning which there was no testimony. 
There is merit in the criticism of this instruction, but in view of the fact that 
a retrial of this case is necessary and the error will not likely occur again, no 
further discussion is deemed necesSary. 

For the reasons stated, the judgment of the trial court is reversed and the 


cause remanded. 
Reversed. 


DUKE v. GENERAL ACCIDENT FIRE & LIFE ASSUR. CORPORATION, 
Limited. No. 675. 


Supreme Court of North Carolina. Dec. 15, 1937. 
194 Southeastern Reporter 91. 
CONFINEMENT. 

Insured} who was incapacitated because of ptomaine poisoning during period 
covered by health policy, could recover benefits under provision requiring that 
insured be continuously confined within the house, even though he had gone to 
doctors’ offices for treatment and examinations at their direction, since purpose of 
Provision relative to insured’s being continuously “confined within the house” 
was to describe character and extent of illness, rather than to prescribe a limita- 
tion on his conduct. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from Superior Court, Guilford County; W. F. Harding, Judge. 

\ction by Robert LeRoy Duke against the General Accident Fire & Life 
Assurance Corporation, Limited. From a judgment for plaintiff, defendant appeals. 

\ffirmed. 


This was an action to recover benefits under a health insurance policy which 
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contained provisions for the payment of a certain amount on account of illness neces- 
sitating that insured be continuously confined within the house, and a lesser amount 
for noncontining illness. The plaintiff alleged he was entitled to the benefits for 
confining illness, and the defendant contended he was restricted to those payable 
for nonconfining illness. 

The case was heard upon an agreed statement of the facts. In the statement 
it was admitted that plaintiff became ill with ptomaine poisoning and was incapaci- 
tated and rendered unfit for every duty during the period covered by the provisions 
of the policy. The plaintiff was confined to his home and visited by physicians 
there, except on occasions when he was told by the doctors to come to their offices 
for treatment and examinations by certain laboratory equipment. On each such 
occasion plaintiff rode in an automobile, or, when unable to obtain an automobile, 
in a trolley car, walking three blocks to the car. 

Judgment was rendered for plaintiff for the amount payable for confining ill- 
ness, and defendant appealed. 

Smith, Wharton & Hudgins, of Greensboro, for appellant. 

Charles T. Hagan, Jr., of Greensboro, for appellee. 

Per Curiam. 

The facts agreed bring this case within the decision of this court in Thompson 
v. Mutual Benefit Health & Accident Association, 209 N.C. 678, 184 S.E. 695, 697, 
and Hines v. New England Casualty Co., 172 N.C. 225, 90 S.E. 131, L.R.A.1917B, 
744. In the Thompson Case it was said, Schenck, J., speaking for the court: “The 
purpose of the provision relative to the insured’s being continuously confined within 
doors was to describe the character and extent of his illness rather than to pre- 
scribe a limitation upon his conduct.” 

Upon the authority of these cases the judgment is affirmed. 


BUFORD v. NORTH AMERICAN INS. CO. No. 3150. 
Court of Civil Appeals of Texas. Beaumont. July 29, 1937. 
Rehearing Denied Dec. 8, 1937. 
110 Southwestern Reporter (2d) 601. 
DISABILITY. 

A judgment of federal Circuit Court of Appeals, denying recovery on accident 
policy for insured’s loss of sight of one eye on ground that removal of eyeball did 
not occur during any period of total disability immediately following injury thereto, 
as required by policy, and adjudicating, as stipulated by parties, that no disability 
occurred hetween date of injury and removal of eye, was res judicata of insured’s 
subsequent suit in state court to recover weekly benefits for partial incapacity 
resulting from removal of eye. 

(For other cases, see Insurance, Dec. Dig. § 528.) 


Appeal from District Court, Jefferson County; R. L. Murray, Judge. 

Action by Thomas E. Buford against the North American Insurance Company. 
From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

Howth, Adams & Hart, of Beaumont, for appellant. 

Duff & Cecil, of Beaumont, for appellee. 

Comrs, Justice. 

This is a suit on an accident insurance policy for disability benefits amounting 
to $1,300, and for 12 per cent. penalty and $500 attorney’s fee. We will refer to 
the appellant as plaintiff and the appellee as the insurance company. 

On March 31, 1920, while traveling on a passenger train, the plaintiff received 
an injury to his left eye. The eye was treated by a specialist in an attempt to 
save the sight of it, but, on June 24, 1921, the eyeball was removed. On February 
20, 1922, the plaintiff filed a suit in the district court of Jefferson county, which 
was removed to the federal District Court for the Eastern District of Texas, the 
case being styled Thomas E. Buford v. North American Accident Insurance Com- 
pany, No. 736. That suit resulted in a judgment against the plaintiff which was 
affirmed by the Circuit Court of Appeals for the Fifth Circuit; see Buford vy. Ins. 
Co., 3 F.2d 263. That judgment became final. The present suit was filed in the 
district court of Jefferson county in 1922 but was. not tried until October 7, 1936. 
On the trial of this case the insurance company urged a plea of res adjudicata 
based on the judgment in the federal court, which plea was sustained by the 
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trial judge and the cause dismissed. The sole question before us is whether the 
federal court judgment was res adjudicata of this suit. 

The insurance policy sued upon, and which was in full force and effect at the 
time of the plaintiff’s injury, contained the following insuring clause: 

“The Insuring Clause 

“In consideration of the premium and of the statements which are set forth in 
the application herefor, a copy of which application is endorsed hereon and made 
a part of this contract, and subject to the conditions, limitations, and provisions 
herein contained 

“Does Hereby Insure 
the person (herein called the Insured), whose name appears after the word ‘signa- 
ture’ at the foot of said copy of application, by occupation Real Estate Agent, 
in Class A, in the Principal Sum of Seventy Five Hundred Dollars (herein called 
the Principal Sum,) and in the sum of Twenty-five Dollars a week (herein called 
the Weekly Indemnity) against 

“(1) Bodily injury sustained during the term of this policy through accidental 
means (excluding suicide, sane or insane, or any attempt thereat, sane or insane), 
and resulting directly, independently and exclusively of all other causes, in— 

“(a) immediate, continuous, and total disability that prevents the Insured from 
performing any and every kind of duty pertaining to his occupation, 

“(b) immediate (as respects the injury or as respects preceding total dis- 
ability) and continuous partial disability that prevents the insured from performing 
fully work essential to the duties of his occupation, 

“(c) death; 

“(2) Illness, as hereinafter defined, contracted by the Insured after the fif- 
teenth day this policy is dated and for which the Insured is treated by a licensed 
physician, and during the term hereof as follows.” 

Under accident indemnities the policy provided: 

“Partial Disability 

“Article 5. If the Insured suffers partial disability, the company will pay the 
Insured for the period of such partial disability, not exceeding fifty-two weeks half 
the Weekly Indemnity” 

“Optional Indemnity 

“Article 7. Or, if the Insured suffers total disability and if, during the period 
of said total disability and within two hundred weeks from the date of the acci- 
dent, the Insured suffers, as the direct result of the bodily injury causing the said 
total disability and independently and exclusively of all other causes, one of the 
injuries defined in the Schedule of Injuries set forth hereon: or, if within ninety 
davs from the date of the accident, irrespective of total disability, the Insured 
suffers in like manner one of the said injuries—the Insured may elect to receive 
the amount of indemnity set opposite said injury in the said schedule, together with 
the weekly indemnity for the period between the date of the accident and the 
date that the insured suffers the injury defined in said schedule in lieu of all 
other indemnity under this policy except Surgeon’s fees and Hospital charges to 
which he may be entitled; provided that written notice of his election is given to 
the Company at its home office i in Chicago, Illinois, within thirty days from the date 
that the Insured suffers any injury defined in Section 1 of the said Schedule - 
within twenty days from the date that the Insured suffers any injury defined i 
Section 2 of the said schedule: provided further that not more than one of the 
said amounts so named shall be payable under this article for bodily injuries 
resulting from one accident.” 

“Article 14. No recovery shall be had under more than one provision of this 
policy on account of one accident to the Insured or of one illness suffered by the 
Insured, except as provided in Articles 2, 9 and 10 or Article 5, 9 and 10. No 
recovery shall be had on account of disability from illness for any period of time 
for which the Insured is entitled to weekly indemnity on account of a bodily injury. 
Claim for benefit on account of accidental death shall be subject to proof of 
insurable interest. Failure to comply with the provisions of this policy shall render 
invalid any claim under this policy.” 

3y the schedule of injuries attached to the policy the indemnity for the irre- 
coverable loss of the sight of an eye resulting from accident sustained while the 
injured was riding as a passenger on a common carrier was fixed at $7,500. Plain- 
tiff’s petition upon which the federal court suit was tried set up the facts of his 
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injury and that the eyeball had been removed and sought recovery at $7,500. He 
also pleaded: “That in the event the court holds that the suffering of the irre- 
coverable loss of the sight of one eye shall be accompanied by disability, and in 
that event it is found that the plaintiff did suffer disability, or some disability, 
and only in that event, plaintiff alleges that he gave the duly authorized agent 
of the defendant within five days of the happening of the accident which occurred 
on or about March 31, 1920, notice of such accident, and plaintiff prays for the 
weekly indemnity allowed under the terms of the policy between the date of the 
accident and the date of the loss of sight and loss of the left eye, as set out in 
Article 7 of said policy.” 

His prayer was for judgment for the sum of $7,500 “or in the event it is held 
that plaintiff suffered disability or some disability, then the sum of $7500.00 plus 
weekly indemnity allowed under the terms of the policy between the date of the 
accident and the date of the loss of sight in and loss of the left eye” together 
with penalty and attorney’s fee. A stipulation filed in the federal court case con- 
tained among other agreements, the following: “It is further agreed that fol- 
lowing the accident, causing injury to the left eye of the plaintiff on the 31st day 
of March, 1920, the plaintiff suffered no total or partial disability. That is to 
say, that he was not, by reason of said injury, caused to lose any time from his 
usual vocation, and that he followed his usual vocation up to the time of the 
removal of the eye, on June 24, 1921.” 

In the present suit which was filed in the district court of Jefferson county in 
October, 1924, the plaintiff sues for partial incapacity for 52 weeks which occurred 
as the result of the removal of the eye June 24, 1921, it being alleged that 
the removal of the eye and severance of the optic nerve and the discomforts and 
pain and sympathetic effect on the other eye produced an incapacity which 
“resulted directly, independently and exclusively of all other causes in immediate 
(as respects the injury) and continuous partial disability that prevents plaintiff 
from performing fully work essential to the duties of his occupation, the said 
disability being such as defined in Section B of Part 1 of the insuring clause of 
said policy, entitling plaintiff to said double indemnity 
in Articles 5 and 8 and in Section 2 of said Article 8.” 


The insurance company filed a plea in bar, setting up the judgment in the 
federal court case as res adjudicata. After hearing evidence the trial court sus- 
tained the plea and dismissed the plaintiff’s suit. 

Plaintiff contends that the federal court judgment was not res adjudicata of 
the issue involved in the present suit in that the federal court suit was for the 
specific injury of the irrecoverable loss of the sight of the eve, whereas, the 


present suit is for a period of disability following and resulting from the removal 
of the eye. 


as expressly stipulated 


It is our conclusion that the trial court did not err in sustaining the plea 
of res adjudicata. It is our view that this is so, regardless of whether the cause 
of action asserted in the present suit is identical with that asserted in the 
federal court suit. A reference to section b of the insuring clause set out above, 
and which is specifically referred to in the plaintiff’s petition, will show that the 
partial disability insured against under the terms of the policy was only such 
partial disability as was “immediate (as respects the injury or as_ respects 
preceding total disability).” It is apparent that the temporary disability follow- 
ing the removal of the eye here sued upon did not follow immediately the injury. 
The injury occurred March 31, 1920, and the removal of the eye, which was the 
beginning of the period of partial incapacity sued upon, was June 24, 1921. Since 
the disability did not follow immediately the injury, then the only other contin- 
gency insured against which would entitle the plaintiff to recover in this suit was 
that such partial incapacity followed, immediately “preceding total disability.” 
The matter of total disability following the injury of March 21, 1920, was an 
issue in the federal court case. A reference to the opinion of the Circuit Court 
oi Appeals, referred to supra, will show that the plaintiff was denied recovery 
in that suit because the removal of the eye did not occur within 90 days of the 
injury and did not occur during any period of total disability immediately fol- 
lowing the injury. It was adjudicated in that case, and was specifically agrced, 
by stipulation of the parties, that no disability occurred between the date of the 
injury and the removal of the eye. The issue of disability following the injury 
was raised by the pleadings as shown by the excerpt copied above. That the 
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parties understood that the issue of disability was raised is shown by the stipula- 
tion. Why stipulate that no disability occurred between the date of the injury 
and the removal of the eye if the issue was not involved in the case? 

But it is insisted that partial disability was not involved and so the statement 
in the opinion of the Circuit Court of Appeals cited supra, to the effect that no 
disability, either total or partial, occurred between the date of the injury and the 
removal of the eye, was pure dicta in so far as the issue of partial disability is 
concerned. We think the issue of partial disability was raised, but the point 
is immaterial. This is so for the reason that the federal court necessarily 
determined that the removal of the eye was not preceded by a period of total 
disability following the injury. That conclusion necessarily entered into the 
judgment in the federal court case, as will be clearly shown by a reading of the 
opinion of the Circuit Court of Appeals. Now in the present suit it is made 
to appear without dispute that the plaintiff’s partial disability did not follow 
immediately the injury and so, in order to recover here, it would be necessary 
for the plaintiff to establish that there was a total disability following the injury 
and that the partial disability sued for followed immediately after such period 
of total disability. In other words, in order to bring this case within the insuring 
clause of the policy the plaintiff would have to establish that total disability 
existed throughout the period from the date of the injury to the time the eye 
was removed. It is thus seen that he would have to here establish the direct 
opposite of an issue as determined against him in the federal court suit. This 
he cannot do. The federal court judgment was a final determination of the 
issue of total incapacity adverse to the appellant, which determination of said 
issue is binding upon the plaintiff here. And since the issue is decisive of this 
case, the trial court correctly so held. 

The judgment of the trial court is affirmed. 

On Rehearing. 

In the motion for rehearing appellant earnestly contends that we failed to 

distinguish between “accident” and “injury” as used in the policy sued on. It is 


contended that, while plaintiff sustained an accident, March 31, 1920, the: injury 


was the removal of the eye which resulted from it, June 24, 1921, from which 
date the partial incapacity sued on began. 

The policy is not susceptible to the construction contended for. Reference 
to the insuring clause set forth in the original opinion will show that the thing 
insured against was “bodily injury” sustained through “accidential means” and 
resulting in “immediate (as respects the injury or as respects preceding total 
disability) and continuous partial disability.” Appellant sustained a “bodily 
injury,” i. e., an injury to his eye, at the time of the accident. It was attempted 
by medical treatment to save the eye but to no avail. It finally had to be 
removed. The removal of the eye was not the “injury” but the result of the 
injury. 

Had appellant been able in this case to show that disability, either partial or 
total or both, existed from and after the time his eye was injured, he would 
have clearly been entitled to recover. But, unfortunately he is barred by the 
federal court’s judgment from establishing such fact, if it was a fact. 

We make the holding with reluctance. The appellant was unquestionably 
injured. His accident policy was in full force and effect with all premiums paid. 
But as we understand the law and the record, the appellant is unable to bring 
his alleged cause of action within the provisions of the policy. 

The motion for rehearing is overruled. 


WORLEY et al. v. INTERNATIONAL TRAVELERS ASSUR. CO. No. 13622. 
Court of Civil Appeals of Texas. Fort Worth. Nov. 12, 1937. 
Rehearing Denied Dec. 10, 1937. 

110 Southwestern Reporter (2d) 1202. 

1. EVIDENCE. 

Where there was no testimony in suit on accident policy which would have 
supported a judgment for plaintiffs if a jury verdict had been returned favorable 
to them, court had duty to instruct a verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

4. BURDEN OF PROOF. 


In suit on accident policy insuring against loss resulting from bodily injuries 
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effected solely through accidental means, plaintiff had burden of showing that 
insured died solely from result of injuries alleged. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

5. EVIDENCE. 

In suit on accident policy insuring against loss resulting from bodily injuries 
effected solely through accidental means, issue of whether insured’s death resulted 
from injuries sustained in fall and in altercation with hospital attendants was not 
raised by showing that death could have resulted from fall such as that received 
by insured, or that it was possible for such a fall to produce death. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. DISEASE OR INJURY. 

In suit on accident policy insuring against loss resulting from injuries effected 
solely through accidental means, evidence showing that insured’s death was caused 
by combination of his weakened physicial condition resulting from cirrhosis of the 
liver and vascular syphilis, from which he had long suffered, and injuries sustained 
in fall and in an altercation with hospital attendant, was insufficient for jury on 
issue of whether insured died solely from result of injuries. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from District Court, Dallas County; Claude M. McCallum, Judge. 

Suit by Geraldine E. Worley and another against the International Travelers 
Assurance Company. Judgment for defendant, and plaintiffs appeal. 

Affirmed. 

Louis Wilson and R. M. Vaughan, both of Dallas, for appellants. 

Malone, Lipscomb, White & Seay, of Dallas, for appellee. 

Speer, Justice. 

For the purpose of discussing this appeal it is sufficient to say that Geraldine 
Worley and Valderia D. Pugsley, as the only children or descendants of Val Waggle, 
prosecuted this suit against the International Travelers Assurance Company for 
recovery on a policy of accident insurance carried by Val Waggle in his lifetime. 
Upon a jury trial the court instructed a verdict for the defendant and the plaintiffs 
have appealed to the Dallas Court of Civil Appeals, and by the Supreme Court the 
cause was transferred to this court for determination. 

Appellants alleged the issuance by appellee on November 2, 1921, of a policy 
of indemnity insurance to their father, against the loss of his life resulting from 
personal bodily injury, effected directly, independently, and exclusively of all 
other causes through accidental means; that while the policy was in force and 
effect Val Waggle did on the 14th day of June, 1931, and on September 1, 193), 
receive hodily injuries, effected directly, independently, and exclusively of al] other 
ag through accidental means, which resulted in his death within 90 days there- 
after. 

The two accidents from which it is claimed death resulted consisted of (1) 
falling down a flight of steps into a basement in the home of Mrs. L. L. Cook, in 
Battle Creek, Mich., on June 14, 1931, at which time he struck a concrete floor in 
said basement, with his head and other parts of his body, describing the nature of 
his wounds, and (2) that on September 1, 1931, while being treated in a hospital for 
the injuries received on June 14, 1931, the said Val Waggle was walking down a 
hallway in the hospital: that he was approached by two attendants of the institu- 
tion who protested his leaving the hospital, and forcibly returned him to his room 
and bed; in doing so the attendants entered into a violent scuffle with Val Waggle 
in which his clothing was torn from his body and that as a result thereof he was 
bruised and lacerated about his head, body, and limbs; that the nerves and tissues 
of each of said members were injured, and that his whole physical system was 
thereby reduced to a weakened and exhausted condition; that as a direct and proxi- 
mate result of said accidents and acts of physical violence the insured died on 
September 9, 1931. 

Appellee defended under allegations of a general denial and special pleas of the 
conditions contained in the contract, claimed to exempt it from liability, one of 
which was alleged to be a provision in the policy which reads as follows : “Inter- 
national Travelers Association hereby insures Val Waggle * * * against loss result- 
ing from bodily injuries, effected directly, independently and exclusively of all 
other causes through accidental means * * * subject to the terms, provisions and 
limitations in this policy.” 
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In this connection allegation was made specially denying that death ensued 
from injuries effected directly, independently, and exclusively of all other causes, 
through accidental means. But that for a long time prior to, and at the time of his 
death, Val Waggle was afflicted with atrophic cirrhosis of the liver, alcoholism, 
syphilis, and chronic mental disease; and that his death was contributed to and 
caused by each and all of said diseases. 

The disposition of this appeal must be determined upon the question of whether 
or not the peremptory instruction given by the court was proper. Appellants have 
assigned it as error, and naturally appellee contends it was warranted, under the 
pleadings and testimony. 

[1, 2] We do not believe there was any testimony of probative force offered by 
appellants which would have supported a judgment for appellants if the question 
had heen submitted to the jury and a verdict had been returned by it favorable to 
them. Under such circumstances it’ was the duty of the trial court to give the 
preemptory instruction. It is not the prerogative of a trial court nor of this court 
to pass upon the weight of the testimony nor to determine if the preponderance is 
in favor of parties plaintiff; but the only question for the court’s determination is 
whether or not there is any testimony of probative effect to support an alleged 
cause of action or a defense. 

The Supreme Court lays down the test by which we are to be guided in the 
case of Wininger v. Fort ‘Worth & D. C. Ry. Co., 105 Tex. 56, 143 S.W. 1150, in 
this language: “If, discarding all adverse evidence, and giving credit to all evidence 
favorable to’ the plaintiff, and indulging every legitimate conclusion favorable to 
the plaintiff which might have been drawn from the facts proved, a jury might have 
found in favor of the plaintiff.” 

[3] In discussing the duty of the trial ccurt to take the case from the jury by 
an instructed verdict, the court said in that case: “in other words, to authorize the 
court to take the case from the jury, the evidence must be of such a character that 
there is no room for ordinary minds to differ as to the conclusion to be drawn from 
it.” The principles above announced have uniformly been followed by our courts, 
and constitute the law governing such matters. 


[4] Appellants recognized, at the time of the institution of this suit, that to 
recover they must show that the insured met his death solely from bodily injuries, 
effected directly, independently, and exclusively of all other causes through acci- 
dental means. They alleged this as a basis for recovery. The contract of indemnity 
provided that appellee would pay the amount named if the insured met his death as 
a result of bodily injuries “effected directly, independently and exclusively of all 
other causes through accidental means.” Unless it can be said that Val Waggle’s 
death was the result of injuries sustained independently of any other contributing 
cause, the appellants could not recover. In other words, if his previous physical 
condition, brought on by disease from which he had suffered and which lasted up 
until the time of his death, contributed to his death, and but for which his death 
would not have resulted from the injuries, no liability was shown. The burden of 
proof was on the appellants to show their father died solely from the results of 
the injuries alleged, and this burden was not discharged by showing he received 
an injury and that he thereafter died within the period of time in which liability 
would attach. 


In Maryland Casualty Co. v. Glass, 29 Tex.Civ.App. 159, 67 S.W. 1062, 1063, 
the court had under consideration the question here involved; there the policy pro- 
vided the company would pay the amount contracted for if death resulted within 
90 days from injuries sustained by accidental means “independent of all other 
causes.” The provisions of the policy included liability for death resulting from 
anaesthetics administered by a regular physician. The insured was stricken with 
appendicitis and an operation was necessary; the anaesthetic was administered by 
a regular practicing physician and during the operation the insured died; the court 
said: “The burden of establishing the fact that the death of M. E. Glass resulted, 
independent of all other causes, from chloroform administered to him, is on the 
plaintiff. In other words, she must prove that the anesthetic was proximately the 
sole cause of his death. If his death was caused by it alone, the appellant, by the 
policy, is liable to the appellee in the principal sum therein specified. But if he was 
afflicted with disease which caused or directly contributed to his death, the com- 
pany would not be liable, though chloroform might have been a cause concurring 
with his affliction in producing death. If he was suffering from appendicitis, as is 
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shown by the indisputable evidence, and if the anzsthetic would not have caused his 
death had it not been for such affliction, but he died because the chloroform agegra- 
vated the effects of the disease, or appendicitis aggravated the effects of the drug, 
the company would not be liable under its contract. For in either event appendicitis 
and chloroform would be concurring and inseparable agents proximately contributing 
to his death, and it could not have been the result of an injury from anesthetic, 
independent of all other causes. Commercial Travelers Mut. Accident Associa- 
tion v. Fulton, 79 F. 423, 24 C.C.A. 654; National Masonic Acc. Association y. 
Shryock, 73 F. 774, 775, 20 C.C.A. 3; Westmoreland v. Preferred Accident Insur- 
ance Co. (C.C.) 75 F. 244, 245; Hubbard v. Mut. Accident Association (C.C.) 98 
F. 930; Travelers Insurance Co. of Hartford v. Melick, 65 F. 178, 12 C.C.A. 344, 
27 L.R.A. 629; Travelers Insurance Co. v. Selden, 78 F. 285, 24 C.C.A. 92; Travel- 
ers Insurance Co. v. McConkey, 127 U.S. 661, 8 S.Ct. 1360, 32 L.Ed. 308.” 

In other cases by the courts of this state, in discussing issues for determination, 
similar language to that in Glass Case, supra, has been used. In American National 
Ins. Co. v. Briggs (Tex.Civ.App.) 70 S.W.2d 491, 494, in which a writ was dis- 
missed, where compensation for disability was claimed on account of an accidental 
injury, the court said: “If his disability was partly due to syphilis, then he could 
not recover under the conditions of the policy.” 

In Robinson v. A2tna Life Insurance Co. (Tex.Com.App.) 276 S.W. 900, 902, 
the suit was predicated upon a policy of insurance indemnitying against death as a 
result of accident. The insured died from apoplexy claimed to be the,result of an 
external injury. The company pleaded a general denial which entitled it to show 
the converse of plaintiff's contention, if it existed, and, in holding defendant should 
have had that issue submitted under the testimony, the court said: “But, if the 
deceased died from apoplexy as that term is commonly understood—that is, from 
a rupture or break of a blood vessel into the brain not caused in any respect by any 
external, violent or accidental means—then clearly such death is not covered by the 
policy under consideration. This issue should have been submitted.” As. stated, 
the Briggs and Robinson Cases were decided upon questions of issues to he sub- 
mitted under the facts therein shown and are cited by us here to show that our 
courts have continued to recognize the principles announced in the Glass Case, supra. 

[5] The burden was on appellants to prove that death resulted from the 
injuries alleged to have been sustained by the deceased; this of course depended 
largely upon the judgment of experts competent to testify in such matters. The 
question would have been raised had it been shown that the accidental injuries 
were received and that exclusively and independently of all other causes death 
would have, with reasonable probability, resulted therefrom. It was not proven 
nor was the issue raised by showing that death could result from a fall such as 
that received by the insured, nor that it was possible for such a fall to produce 
death. “Neither expert witnesses nor the jurors may be turned loose in the 
domain of conjecture as to what may by possibility ensue from a given statement 
of facts. The witness must be confined to those which are reasonably probable, 
and the verdict must be based upon evidence that shows with reasonable prob- 
ability that the injury will produce a given effect.” Galveston, H. & S. A. Ry. 
Co. v. Powers, 101 Tex. 161, 105 S.W. 491, 493: Green v. Rv. Co., 125 Tex. 168, 
81 S.W.2d 669; Houston & T. C. Ry. Co. v. Swancey (Tex.Civ.App.) 128 S.W. 
677, writ dismissed. 


[6] The testimony upon which appellants rely to show Val Waggle died 
from accidental injuries received independently and exclusively of all other 
causes, and considered most favorably to their contention, consisted of the 
following: 


The appellants, who were daughters of the insured, testified they were about 
1$ and 21 years of age at the time of the trial in 1936; that prior to 1931, when 
their father left the last time, they were living with their mother in Dallas, but 
were with their father several times each week and especially on week ends 
over a period of several years before he went away: they could see no difference 
in his physical condition over that period of time except that for some months 
before going north they noticed that their father’s stomach was out. They said 
their father was a tile contractor and worked at his office on blueprints and 
details at all times during work hours; that he drove his car everywhere he 
wanted to go; that he took them on trips to Houston and other places (the time 
oi these trips is not shown); that he was, good to them and bought them such 
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things as he learned they wanted; that some months prior to the time he left 
Dallas, they knew Dr. Giles tapped his stomach and took some fluid from it; at 
no time prior to his going away did they notice anything apparently wrong with 
his mind; neither of them ever saw him drink hard liquor, nor did they ever see 
him when he was under its influence; they knew their father had been under the 
care of both Drs. Giles and White for quite a while before leaving; they knew 
their father was in the hospital and visited him there, perhaps a year before he 
left; they knew the doctors were tapping their father’s stomach but didn’t know 
how often; they were not sure about dates but they knew their father was 
picked up on the roadside in an unconscious condition near Henderson, Tex., 
and was carried to the hospital where he remained there about ten days; he 
was brought back to Dallas and placed in the hospital; that on this occasion he 
had started north but because of his condition when found at Henderson, Tex., 
he was brought back to Dallas; he had been out of St. Paul’s Hospital a very 
short time before he started north again on his last trip; they understood their 
father was going north to visit his people; they knew he was going to see 
them and visit the races in Kentucky and that he was going to Battle Creek, 
Mich.; he was not satisfied with the doctors in Dallas; when he left the last 
time he packed his own car with his belongings and put a cot in it; they 
received a letter from him while he was in the north; he wanted to go to Battle 
Creek, Mich., to see if he could get something done for his stomach. 

Ed Belew testified he was an employee of deceased for about 3 years before 
Waggle went on his last trip to the north; that deceased worked regularly all 
the time, estimating contracts for tile jobs, visiting jobs, and supervising the 
work; drove his car wherever he wanted to go; many of the jobs were for large 
sums of money; this involved very careful estimates and contracts to avoid losses; 
it required a man of keen mind and one who understood his business; the wit- 
ness had seen deceased take a few drinks of liquor but not within the last few 
months he was in Dallas; insured was a headstrong man; powerful will power; 
for sometime before he left he planned to go to his old home and to Battle 
Creek, Mich. He said: “I was surprised to know that his mind and will power 
was apparently as strong just before he left as it had been during the time I had 
known him; I knew he was under the care of a physician for quite a while; I 
knew of his distended stomach; I had observed this and observed it many times; 
I knew that for a period of several months before he left he was having his 
stomach tapped every five or six days; I knew that he had started north a short 
time before the last time he started and was brought back from Henderson, 
Texas”: a short time before he started on his trips north witness noticed a 
material change in his physical appearance; he was a changed man; when his 
stomach was tapped he had a different appearance in his face; it looked like a 
considerable change to witness from what he had known of him; he appeared 
much weaker, but would do things that would fool him; it appeared that he was 
going on sheer will power, 

Mrs. E. N. Baker, the mother-in-law of deceased, testified to many of the 
same things related by appellants, and said she saw deceased frequently before 
he went away and that to her he appeared to be in as good physical condition 
as he had been in the past. 

Mrs. Edith Cook testified by deposition: That she lived in Battle Creek, 
Mich., and ran a rooming house there; that deceased took a room at her house 
in June, 1931; the room was on the second floor; that her home was a two-story 
house with a basement under it; the door to the basement opened in the kitchen; 
when deceased came to her home he attended to his business; he was apparently 
in very good physical condition when he came there; he drove his car about when he 
wanted to go places; he drove to the sanitarium to see his doctor; he went out 
one afternoon and did not return at night; when he returned the next day he 
said he had turned over in a ditch and stayed there all night until a farmer 
pulled him out next morning; he was rather stupid acting that morning; he said 
he was taking treatments at the sanitarium for illness. She said: “On June 14, 
1931, I left my home after the lunch hour and did not return until about 5 P. M.; 
when I returned Mr. Waggle was in his room bathing his leg; we noticed a 
scratch or bruise on his head, which was about as big as a dollar; it appeared 
to be a deep bruise and was scuffed; there was no blood on his face but there 
was blood on his pants’ leg; we put mercurochrome on his head and leg; he 
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said he had slipped on a bag of potatoes at the top of the basement steps and 
fell down the steps with the potatoes; I had noticed the cellar door open and 
that was the occasion for me to inquire of him as to what had happened; the 
potatoes were scattered on the steps and on the cellar floor; I found his glasses 
and some change on the cellar floor; there are fourteen steps in the stairway of 
the basement and the floor is concrete with a rug on it; when I saw Mr. Waggle 
he was weak and complaining with his knee and head; he said his head hurt 
him; he did not have a doctor that day but the next day he was in bed most of 
the time and Dr. Martensen saw him; he was unconscious a part of the day after 
he was hurt; I do not know how the doctor treated him: he was taken to the 
hospital the third day after he fell; after the fall there appeared to be a change 
in his mind; he could not dictate his letters; after a short stay at the hospital 
he returned to my house; he was weak and was complaining of his head; he 
was later taken to the Kalamazoo State Hospital and I saw him there several 
times; I saw him on the 6th of September; he did not know I was coming and 
was glad to see me; he thought he was going home with me; I helped him put on 
his clothes and as he and I walked down one of the hallways we met two attend- 
ants and they seized him and declared he must return to his room; a violent 
struggle ensued in which his clothes were torn partly from his body and they 
forced him back to his room, and in the struggle they threw him or he fell on 
the floor; they finally got him in his bed and he was thoroughly exhausted; his 
body was bruised badly; he never did rally from that encounter but died on 
September 9th following.” 

Dr. Giles, physician in Dallas, testified that he had known deceased since about 
1925 and saw him professionally frequently during 1930 and up to the time he went 
away (May, 1931); deceased was afflicted with cirrhosis of the liver which caused 
the patient to have an excess accumulation of fluid form in the abdominal cavity; 
that this fluid was extracted from him many times; this is not a major operation. 
“We administer a local anaesthetic, insert a needle and the fluid is drawn through a 
tube; it doesn’t require hut a short time, from fifteen to thirty minutes; in my 
diagnosis and treatment of his case I found he had cirrhosis of the liver and that his 
blood was infected with syphilis, this is called vascular syphilis; in the early part 
of 1930 his condition was fairly good and we were tapping him for cirrhosis but by 
the end of the year and the beginning of 1931 we were having to tap him more fre- 
quently and his progress was downward; during that time he had one or two spells 
of hemorrhage from his stomach.” By a hypothetical question to this physician, 
based on matters above shown to have been disclosed by the testimony, he was asked 
what in his judgment would have been the normal life of Waggle under the treat- 
ment that was being given him, and the witness answered that he could not tell 
with any degree of certainty how long such a patient would live. Being pressed 
for an answer based on his judgment of the condition of deceased and the matters 
embraced in the question, the doctor said: “couldn’t say, a year or two, it would be 
only relative.” He further testified that the spinal fluid was negative as to the 
syphilitic condition affecting the brain; knowing the man as the witness did, he 
knew deceased did not have much reserve strength. He said the activities of the 
patient, as revealed by the question, might indicate he had considerable strength if 
he had not known the patient; even though he could drive his car on this long trip 
he knew he did not have much strength and endurance; his resistance was very poor; 
on his reserve strength he may have the ability to go on; sometimes the disease he 
had would not knock him over for maybe a month or two and he would carry on 
until he broke down again; he was progressively growing worse when he saw him 
last; his disease was incurable and it would eventually result in death; from the 
fact that he was being tapped approximately every 6 days over a period of months 
indicated that he had reached an advanced stage; that he saw him unconscious 
twice during the year or year and a half he treated him. 

Dr. Stone, of Dallas, testified that he was a physician, and being propounded a 
similar hypothetical question involving the history of deceased’s afflictions and his 
activities, was asked "ae long, in his judgment, the deceased would naturally have 
lived; he said to answer would be prophesy; he related another case under his 
treatment that had lived 15 years. 


Dr. Brewer, a physician in Dallas, testified in answer to the following hypo- 
thetical question, which embraced the fall detailed by Mrs. Cook: “What would be 
the probable effect upon the patient of a fall of that nature?” that he could have had 
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many things happen under such conditions; he could have had a concussion of the 
brain; he could have had a fractured skull; there could have been a hemorrhage 
from a ruptured membrane covering the brain. Being asked if such a fall could or 
would produce death, the witness said: “All I can say is that if it did in this case it 
would, and if it didn’t in this case it wouldn’t.” Referring to the struggle at the 
hospital described by counsel, witness said: “If there were injuries present at the 
time of the struggle you allude to, that would aggravate things from an old existing 
condition where a new condition is superimposed. Any exhaustive struggle of that 
nature would be hard on him, of course. Any struggle on any man who is sick or 
injured in any way is hard on him; it is dangerous; such a struggle coupled with a 
prior injury could probably produce death.” 

The depositions of three physicians who attended the insured while in the hos- 
pitals in Michigan were taken, but they were not asked for an opinion as to the 
nature and extent of the insured’s injuries nor as to what caused his death. 

The testimony offered clearly shows that Val Waggle’s death was caused by the 
combination of his weakened physical condition from diseases from which he had 
long suffered, and the injuries sustained on the two occasions mentioned in appel- 
lants’ pleadings. Under the authorities from which we have quoted, if his previous 
physical condition proximately contributed to his death, then the accidental injuries 
sustained were not the sole cause of his death. In these circumstances, the burden 
of proof was not discharged by appellants, which required them to show that their 
father died as a result of accidental injuries received, exclusive and independent of 
all other causes. Having failed to offer testimony of probative force to sustain this 
burden, and to exclude the inevitable conclusion that there were other contributing 
and concurring causes, it was proper for the court to give the peremptory instruc- 
tion. 

Appellee contends that the trial court erroneously admitted the testimony of 
the witness Edith Cook, wherein she testified as to what deceased told her about his 
fall down the basement steps, and that without it there was no testimony before the 
court of an injury on June 14, 1931; further, insisting that a judgment would not be 
permitted to stand, hased upon improper testimony. We cannot agree with the con- 
tention that this testimony was not admissible. 

We are not unmindful of the rules governing hearsay testimony, self-serving 
declarations, or of the principle involved in declarations which form a part of the 
res gestae in such cases. We are cited by appellee to the case of Great Atlantic & 
Pacific Tea Co. v. Walker (Tex.Civ.App.) 104 S.W.2d 627, in which a very definite 
pronouncement is made condemning the admissibility of the testimony. But we find 
the Supreme Court has granted a writ of error in that case hased upon a conflict 
ae what is there announced and many other cases cited when the writ was 
granted. 

[7] There is no question but there are ample precedents for the exclusion from 
evidence of declarations and statements made by an injured person after his injuries 
are sustained. These cases are based upon the wholesome doctrine that such 
statements must be a part of the transaction; so nearly coincident with it that the 
taint of fraud and fabrication will be excluded. Metropolitan Casualty Ins. Co. v. 
Woody (Tex.Civ.App.) 80 S.W.2d 771: Dallas Hotel Co. v. Fox (Tex.Civ.App.) 
196 S.W. 647, affirmed by Supreme Court, 111 Tex. 461, 240 S.W. 517: many more 
similar cases could be cited. - 

(8] The rule of law in this state seems to be that a certain amount of liberality 
must be indulged by the court trying the case in determining whether or not a piece 
of proposed testimony tends to detail the occurrence sought to be proved and is free 
of a self-serving purpose. In the Dallas Hotel Company Case, supra, the court 
quoted from the case of Pilkinton v. Ry. Co., 70 Tex. 226, 7 S.W. 805, 808, wherein 
the Supreme Court said: “To be a part of the res gestae the declarations are not 
required to be precisely concurrent in point of time with the principal transaction, 
if they spring out of it, are voluntary and spontaneous, and are made at a time so 
near as to preclude the idea of deliberate design. * * * The rule is very latitudinous, 
and its application must be left largely to the judicial discretion of the trial court. 
The same rule is again announced in Southern Surety Co. v. Weaver (Tex.Civ.App.) 
260 S.W. 622, affirmed by the Supreme Court, 273 S.W. 838. , ; 

In International Travelers Association v. Griffing, 264 S.W. 263, 265, writ 
dismissed, Justice Looney, speaking for the Dallas Court of Civil Appeals, briefly 
announced the rule in this language: “There is no hard and fast rule as to the 
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précise time near an occurrence within which declarations explanatory thereof must 
be made in order to be admissible. * * * Whether or not [it is] res gestae rests 
largely in the discretion of the trial court.” 

[9] In the case before us, it is not shown exactly when Waggle fell, but the 
witngss had left home after lunch hour and returned at 5 p. m. and during the 
elapsed time he is supposed to have fallen down the basement steps; it may have 
been nearly 5 hours or it may have been a very few minutes, yet while he was still 
bathing his wounds and had not removed his bloody clothing he made the statement 
complained of to the first person shown to have spoken to him after he fell; this 
with the attending circumstances surrounding his statement that he did fall, such 
as the potatoes being scattered on the basement floor, his glasses and change being 
found by the witness at the place where he claimed to have fallen, were sufficient to 
warrant the trial court, in the exercise of his judicial discretion, to admit the testi- 
mony. It was such testimony as appellants could rely upon in establishing their 
case, and we have so considered it, and yet believe they failed to establish their 
right to recover on the contract of insurance. 

By stipulation in the record, it appeared that the policy of insurance sued on was 
issued by International Travelers Association, but that prior to the death of the 
insured appellee International Travelers Assurance Company .took over and guar- 
anteed the contract. 

For the reasons shown, all assignments of error challenging the action of the 
court in instructing a verdict for appellee are overruled. 

{10] There are other assignments complaining of the rulings of the court in 
sustaining objections to parts of the testimony produced by depositions, but the 
admission of the excluded testimony would not have changed the rule herein 
announced and it becomes unnecessary to discuss them. 

[11] Finding no error in the record, it becomes our duty to affirm the judg- 
ment of the trial court, which is accordingly done, 

Affirmed. 


JONES v. PREFERRED ACCIDENT INS. CO. OF NEW YORK. 
Supreme Court of Wisconsin. Nov. P. 


275 Northwestern Reporter 897, 
1, STANDARD PROVISIONS. 

Standard provisions of accident policy required statute are mandatory 
and obligatory on the insured as well as the insurer & 1935, § 204.31(3). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

4. STANDARD PROVISIONS. 

Provision of accident policy which was not one of the “Standard Provisions” 
required by statute could be changed by the parties (St.1935, § 204.31(3) 3). 

(For other cases, see Insurance, Dec: Dig. § 133[1].) 

5. DEFAULT. 

Where renewal premium was not paid in advance as required by accident 
policy, a “default” occurred within standard provision to the effect that if a 
“default” occurs in payment of premium, the subsequent acceptance of a premium 
by insurer shall reinstate policy only to cover loss resulting from accidental 
injury thereafter sustained, and hence accident policy did not cover period 
between date policy expired and date of payment of renewal premium during 
which time insured was killed, where policy was not changed in accordance with 
standard provision, notwithstanding custom of insurer of extending credit to 
insured for payment of premiums (St.1935, §§ 204.31(3), 2, 204.31(3) 3). 

(For other cases, see Insurance, Dec. Dig. § 392[7].) 


Appeal from an order of the Circuit Court for Waukesha County; C. M. 
Davison, Judge. 

Reversed. 

Action by Esther W. Jones against the Preferred Accident Insurance Com- 
pany of New York to recover indemnity under an accident insurance policy for 
the death of the insured, Frank W. Jones. Defendant demurred on the ground 
that the facts alleged in the complaint were insufficient to constitute a cause of 
action. The court overruled the demurrer, and defendant appealed from the order. 

Timothy J. Hannan, of Milwaukee (Marvin M. Fein, of Milwaukee, of coun- 
sel), for appellant. 
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Carbys & Wolf, of Milwaukee (Ferris M. White, of River Falls, of counsel), 
for respondent. : 

Fritz, Justice. 

The sole question on this appeal is whether it appears upon the face of the 
complaint that the accident insurance policy in question, issued to Frank W. 
Jones on June 4,:1933, and subsequently renewed up to June 4, 1936, was in force 
when he was killed accidentally on July 29, 1936, although no premium for 
renewal after June 4, 1936, was paid until August 22, 1936. The plaintiff contends 
that it appears that the policy was in force at the time of the insured’s injury 
because of allegations in the complaint that it was the custom of the defendant 
over a long period of time prior to the due date of the last premium to extend 
credit to the insured for payment of premiums; that credit was again extended 
for the payment of the last premium due before Jones’ death; and that by reason 
of that custom and the defendant’s prior acceptances of delinquent premiums, and 
its retention of the premium paid on August 22, 1936, without notifying the 
plaintiff of its refusal to accept the same, the defendant became estopped from 
taking advantage of the nonpayment of that premium when due. 

[1-5] The only provision in the policy in relation to the renewal thereof, 
reads as follows: “G. This policy may be renewed with the consent of the 
Company, by the payment of the premium in advance, subject, however, to all 
the conditions and provisions of the re, 

That is not one of the “Standard Provisions” required in all accident and 
health policies, by section 204.31(3), Stats. The only provision in the policy in 
relation to default in the payment of the premium is the “Standard Provision” 
required by section 204.31(3) 3, Stats., and reads as follows: “If default be made 
in the payment of the agreed premium for this policy, the subsequent acceptance 
of a premium by the insurer [company] or by any of its duly authorized agents 
shall reinstate the policy, but only to cover loss resulting from accidental injury 
thereafter sustained.” 

Because that provision is required by statute, it is mandatory and obligatory 
on the insured, as well as the insurer, and there is applicable the rule that, when 
the Legislature has declared “the public policy of the state to be that that which 
had therefore been subject to contract between the parties shall thereafter be by 
certain prescribed forms and with specific conditions concerning the respective 
rights and duties of the parties thereto, the statutory provisions step in and 
control and regulate the mutual rights and obligations rather than the provisions 
of any contract the parties may attempt to make varying therefrom.” Williams 
v. Travelers Ins. Co., 168 Wis. 456, 462, 169 N.W. 609, 610, 959. 


When the legislative will is expressed in the peremptory terms of such a statute, 
it “is paramount and absolute, and cannot be varied or waived by the private con- 
ventions of the parties.” Whitfield v. Aétna Life Ins. Co., 205 U.S. 489, 497, 27 
S.Ct. 578, 580, 51 L.Ed. 895; Berry v. Knights Templars’, etc., Co. (C.C.) 46 F. 
439; Straker v. Phenix Ins. Co., 101 Wis. 413, 77 N.W. 752; Williams v. Travelers 
Ins. Co., supra; Schilbach vy. Inter-Ocean Cas. Co., 180 Wis. 120, 192 N.W. 456; 
Isaacson v. Wis. Cas. Ass’n, 187 Wis. 25, 203 N.W. 918; Wojtzak v. Hartland 
Farmers’ Mutual Fire Ins. Co., 200 Wis. 118, 227 N.W. 255. Consequently, if 
“default” did occur prior to July 29, 1936, by reason of the insured’s failure to pay 
the renewal premium in advance, as required by provision G of the policy, then 
the statutory provision, that “the subsequent acceptance of a premium * * * shall 
reinstate the policy, but only to cover loss resulting from accidental injury there- 
after sustained,” stepped in and controlled and regulated absolutely the mutual 
rights and obligations of the parties, regardless of any attempted change or waiver 
by any contract or custom between the parties, or any alleged estoppel because of 
defendant’s conduct. In other words, notwithstanding any attempted change or 
waiver by any such means or by the insured’s reliance upon the defendant’s con- 
duct, the unambiguous terms in “Standard Provision” 3 must be held paramount 
and absolutely controlling. Consequently, if “default * * * in the payment of the 
agreed premium” occurred prior to the insured’s injury on July 29, 1936, then, 
although acceptance of the payment on August 22, 1936, would have reinstated 
the policy, that reinstatement would be effective “only to cover loss resulting from 
accidental injury thereafter sustained.” That necessitates determining whether 
“default,” in the sense in which that word is used in the clause, “If default be 
made in the payanent of the agreed premium,” had occurred prior to the insured’s 
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death. As there is no other policy provision as to what shall be deemed to con- 
stitute “default,” the determination as to whether “default” had occurred depends 
upon the meaning and effect of provision G, quoted above, governing renewals. 
Under the unambiguous terms of that provision, it is clear that renewal can be 
effected only “by the payment of the premium in advance,” and with the consent 
of the insurer. Consequently, as the payment on August 22, 1936, was not pay- 
ment of the premium in advance, “default” had clearly occurred prior to the 
insured’s injury unless there was a valid and effective change or waiver in respect 
to that requirement in provision G for payment in advance. Because provision G 
is not one of the “Standard Provisions” required by statute, it was not within 
the inhibitions of the rule precluding any change or waiver by the private con- 
ventions of the parties. But as to any alleged change, waiver or estoppel in relation 
to that provision, there is applicable “Standard Provision” 2, which is in the 
policy in compliance with section 204.31 (3) 2, Stats., that: “No agent has authority 
to change’ this policy or to waive any of its provisions. No change in this policy shall 
be valid unless approved by an executive officer of the insurer (Company) and such 
approval be indorsed hereon.” 

In view of that “Standard Provision,” which is in turn likewise paramount 
and absolute, and not subject to change or waiver by the private conventions of 
the parties, the only manner or means by which a change or waiver could be 
effected in provision G would be by a change or waiver approved by an executive 
officer of the insurer, and the indorsement of his approval on the policy in com- 
pliance with “Standard Provision” 2. There is no allegation in the complaint 
which admits of the construction or inference that there ever was such an approval, 
or any indorsement thereof on the policy. Consequently, the facts alleged are 
insufficient to state that there was a valid and effective extension of the time pre- 
scribed in provision G for the payment of the renewal premium; and, in the 
absence of such an extension, the payment on August 22, 1936, was not made in 
time to avoid default in making the payment in advance required to effect a 
renewal on June 4, 1936; and as that default had occurred before the subsequent 
payment of the premium, the acceptance thereof on August 22, 1936, operated merely 
to reinstate the policy to cover only loss resulting from injury thereafter sus- 
tained. It follows that the facts alleged are insufficient to state a cause of action 
on the policy to recover for loss resulting from injury sustained on July 29, 1926. 

Order reversed and cause remanded, with directions to sustain the demurrer 
to the complaint. 
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HARTFORD FIRE INS. CO. v. WOLF BLDG. CO. No. 6263. 
Circuit Court of Appeals, Seventh Circuit. Nov. 16, 1937. 
92 Federal Reporter (2d) 776. 
1. WINDSTORM. 


Evidence as to whether two windstorms, which occurred sixteen and three 
days before collapse of part of insured building, caused damage to building did not 
authorize recovery on policy insuring against “direct” loss from windstorm. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. WINDSTORM. 

Evidence that two windstorms occurred sixteen and three days before part 
of insured building collapsed, and that building was sound before storms would be 
insufficient to authorize recovery on policy insuring against “direct” loss from 
windstorm, for failure to show that storms caused damage. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from the District Court of the United States for the Northern District 
of Indiana, Hammond Division; Thomas W. Slick, Judge. 


Action by the Wolf Building Company against the Hartford Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 


Reversed and remanded for new trial. 


C. G. Myers and C. F. Snerley, both of Chicago, Ul, and G. W. Hulbert, of 
Gary, Ind. (Myers & Snerly, of Chicago, [l., and McMahan, Strom & Hulbert, of 
Gary, Ind., of counsel), for appellant. 

Kenneth Call and E. J. Call, both:of Gary, Ind., for appellee. 

Before Evans, Sparks, and Major, Circuit Judges. 

Sparks, Circuit Judge. 

This appeal is from a judgment in favor of the owner of a building covered 
by a policy insuring against all direct loss and damage by windstorm, cyclone and 
tornado. 

Suit was filed on the policy following the collapse of a portion of the walls and 
root of the building on June 21, 1932. The first paragraph of the bill of complaint 
alleged that a windstorm occurred in the city of Gary, Indiana, on June 5, 1932, as 
a result of which the building was greatly damaged in that the walls and roof were 
twisted and weakened and the roof joints pulled from their places, causing the walls 
to fall; the second paragraph alleged that a windstorm occurred on June 18, 1932, 
with the same result; the third alleged that a windstorm occurred on June 5, and/or 
June 18, resulting in the damage claimed. 


Tihe building in question was a brick and stone structure 125 feet long, 90 feet 
wide, and 29 feet high as originally built in 1910, for use as a skating rink. The 
roof was entirely supported by six wooden trusses, resting on the walls and pilasters 
20 feet above the ground. There were no columns or other supports between the 
walls. In 1911 the building was remodeled for use as a theatre, and in 1913, a 
superstructure 28 to 30 feet in height was added over the building at one end, to 
be used as a stage loft, for scenery. On top of this there was erected a second 
superstructure 12 feet high for a ventilator. The building was again remodeled in 
1930 for use as an indoor golf course, and had not been used for any purposes from 
1931 until its collapse in 1932. It was the roof over, and the part of the wall toward 
the end where the superstructures were erected which fell. 


[1] To prove the fact of the first storm, that of June 5, appellee introduced the 
evidence of two witnesses. .The first, qualified by fifty-five years of experience with 
sailing boats to testify as to weather conditions, testified that on June 5, 1932, while 
he was about 514 or 6 miles east of Gary in his boat on the lake, he encountered 
a squall during the course of which the wind attained a velocity of about 60 miles 
an hour. He used no instruments to measure this velocity but based his opinion on 
his experience. The other witness who: testified as to the storm was the secretary- 
treasurer of the appellee corporation, the owner of the building. He stated that on 
June 5, he encountered the storm while he was out at a country club 5 or 6 miles 
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south of Gary. He estimated the velocity of the wind at 50 miles an hour, but had 
access to no instruments to verify his estimate which he felt qualified to make by 
reason of his experience as an air pilot. The only testimony as to the alleged storm 
of June 18, was that of a pharmacist who lived about four blocks from the building 
and who stated that about 3 o’clock in the morning of June 18, a violent thunder 
and windstorm occurred, during which the wind blew at a velocity of 50 miles an 
hour, and the next morning there were branches and twigs blown off in the park 
and he believed “it was possible that some of the trees were bent oyer.” His com- 
petence to testify as to the wind velocity was based on the fact that he had “made 
observations as to weather and wind conditions and kept a record more or less of 
that, and from traveling around.” He also stated that he usually read the charts in 
the paper each morning, but that he had made no study of wind or wind conditions 
in Gary and its immediate vicinity with the exception of keeping the records. He 
had not been outside his house during the storm. 

The testimony of these three witnesses was the only evidence relied upon to 
prove the fact of two storms of such severity that one or the other or both of 
them moved the superstructures on top of the building, causing one of the trusses 
to pull out of the wall. None of the witnesses knew of any other damage result- 
ing from the storm, and no one had obsefved any change in the condition of the 
building until its collapse. Appellee also called as witnesses the building contrac- 
tor who remodeled it in 1930, his general foreman, a builder who examined it 
after the collapse, and a general contractor who helped build it. These witnesses 
were relied upon to prove that the building was in sound condition prior to the 
windstorm; that it was substantially erected; that the trusses were properly con- 
structed; and that the moving of the superstructures, supposedly by the storm, 
could have caused the fall. 

[2] It was appellee’s theory of the case that all it needed to prove was the 
fact of the storm or storms, and that the building had been sound, e quote from 
its brief: “There is but one presumption in this case, one inference, and that is 
that the windstorms moved the superstructures on top of the building. There 
is no direct evidence that this is what happened; no witness was there during 
either of the storms and saw it happen and no witness knew at the time that 
it had so happened. * * * From these facts the jury might reasonably infer that 
these storms, one of them or both of them together, moved the superstructures 
and caused Truss Number 1 to pull out of the south wall. This was the only 
presumption and the only inference. If there had been no positive testimony of 
the windstorms, then the facts in this case might well fall within the rule 
argued in the cases cited by Appellant.” We cannot agree with appellee’s 
contention that it needed no direct proof that the storms moved the structures 
in order to maintain its case. Had the storm and the collapse occurred simulta- 
neously there might be some reason for inferring that the one caused the other. 
But here, sixteen days elapsed between the first alleged storm and the collapse, 
and three days between the second and the collapse. No direct effect of the 
storm or storms was ever observed; appellee and its witnesses simply inferred 
that because the building was sound, according to their observations, the storm or 
storms must have caused its fall, and this in face of the fact that this record 
contains undisputed evidence that some of the members of the truss which broke 
and fell and was pulled from its moorings in the wall, were affected more or 
less with dry rot. 


The policy insures against “all Direct Loss and Damage by Windstorm, 
Cyclone and Tornado. * * * ” We construe this to cover only such losses as 
are directly attributable to such storms. Here, we think there was a complete 
absence of proof that the loss resulted from the alleged storm or storms, hence 
the verdict should have been directed in favor of appellant upon its motion to 
that effect. 

[3] We have refrained from commenting on appellant’s evidence as to the 
absence of any storm of sufficient severity to be recorded in the official record 
for the locality in which the damage occurred, or to have impressed itself upon 
the memory of numbers of witnesses who lived or worked near the building in 
question; and its evidence as to the condition of the building after the collapse 
and the likelihood of other causes for such collapse. It is not our province 
to weigh the evidence where there is conflict as to material facts. Here, 
however, there was failure of proof of the most material fact, namely, that 
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the storm or storms moved the superstructures, pulling out the truss, thereby 
causing the damage insured against. Under these circumstances there could 
be no recovery under the policy sued upon, and the judgment in appellee’s favor 
must be, and it is hereby reversed, and the cause remanded to the District Court 
for new trial. 


FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK et. al. v. CORTEZ 
CIGAR CO. No. 8553. 
Circuit Court of Appeals, Fifth Circuit. Nov. 15, 1937. 
2 Federal Reporter (2d) 882. 
5. VACANCY. 


In suits on fire policies, whether fire occurred during vacancy and as result 
of breach of condition that premises should be kept properly closed and secured 
to prevent trespassing or entrance of unauthorized persons during vacancy was 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

6. VACANCY. 

Where fire policies did not provide that breach of vacancy condition would 
forfeit policies, substantial compliance with condition was all that was required. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

7. VACANCY. 

In suits on fire policies containing vacancy condition, but not providing that 
breach of condition would forfeit contract, instruction that, if jury found that 
insured had used due and reasonable diligence to keep premises closed, they 
should find for insured and, if not, for insurers, was adequate where court had 
advised jury that, if due and reasonable precautions were taken to keep building 
closed, there would be no breach of condition because trespassers broke in, 
since substantial compliance with condition was all that was required. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

Hutcheson, Circuit Judge, dissenting in part. 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Georgia; William H. Barrett, Judge. 

Consolidated suits by the Cortez Cigar Company against the Fidelity-Phenix 
Fire Insurance Company of New York and others. From a judgment for plain- 
tiff, defendants appeal. 

Judgment modified and, as modified, affirmed. 

Dan MacDougald and Harllee Branch, Jr., both of Atlanta, Ga., and Anton 
P. Wright, of Savannah, Ga., for appellants. 

A. R. Lawton, Jr., of Savannah, Ga., for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

HutcHeson, Circuit Judge. 

Appellees brought these suits in a Georgia state court on policies of insurance 
written in Florida on Florida property. Each suit, alleging total loss of the 
property insured, was for the full amount of the policy. In each suit the claim 
was that the laws of Florida governed the contract of insurance; that by these 
laws it is provided in substance: (a) That the insurable value of the building 
is to be fixed by the agent and written in the policy; (b) that the insurer shall 
be estopped from denying that the property insured was worth the value thus 
fixed by the agent; that in case of total loss the whole amount mentioned 
in the policy upon which the insured paid premimms shall be paid; that a 
reasonable sum shall be ascertained and fixed as attorney’s fees; and that, the 
property having been totally destroyed, plaintiff was entitled in each suit to 
recover the face of the policy, and reasonable attorney’s fees. 

Removed by the defendants to the federal court, the suits were there consol- 
idated. Demurrers that the suits, being on valued policies, and therefore in 
effect on wagering contracts, were void and unenforceable because contrary 
to good morals om the public policy of Georgia, and that in any event attorneys 
fees were not recoverable, were made and overruled. Tried to a jury on the 
issue tendered by the answer, that the fire occurred during the existence of 
a vacancy, and as the result of a breach of a condition of the insurance “that 
the premises should be kept properly closed and secured to prevent trespassing, 
or the entrance of unauthorized persons during the term of the vacancy ‘or 
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unoccupancy,” and defendants’ motion for an instructed verdict overruled, 
o- was a verdict for plaintiff. This appeal is from the judgment on that ver- 
ict 

Eight specifications of error bring up the four points appellant relies on 
for reversal: (1) That the suits should have been dismissed on demurrer, 
because, suits on valued policies under Florida laws, they were not maintainable 
in Georgia because in violation of its public policy; (2) the claim for attorneys 
fees should have been stricken on demurrer as not enforceable in the Federal 
court, (a) because the Florida statute allowing them imposes a penalty; (b) 
because by its terms the statute is applicable only to suits brought in Florida 
state courts, and (c) it is a procedural statute; (3) that plaintiff failed to prove 
compliance with the conditions of the vacancy permit and defendants’ motion 
to direct a verdict should have been granted; (4) that the court erred (a) in 
charging the jury in effect that the vacancy permit required not unusual, but 
usual and reasonable efforts to keep the premises closed and locked; (b) 
and (c), in refusing to give in charge defendants’ special requests as to the 
vacancy permit, that it imposed an absolute duty to keep the premises closed 
and secured to prevent trespassing. 

In support of their position on the demurrers appellants insist that the courts 
of Georgia have construed the provision of the Georgia Code of 1933, § 20-504, 
that “a contract which is against the policy of the law,” such as wagering con- 
tracts, ete., cannot be enforced, as embracing and extending to valued policy 
contracts, and that the contracts sued on, though Florida contracts, will there- 
fore not be enforced in Georgia courts. In support of their demurrers on the 
issue of attorney’s fees they rely mainly on their claim that the statute fixing 
attorney’s fees is a procedural one, applicable and enforceable alone in the Florida 
courts, and not enforceable in Georgia. 

In support of their contentions on the vacancy clause, they insist that the 
evidence admits of only one reasonable conclusion, that the premises were 
abandoned and the conditions of the vacancy permit were totally and entirely 
disregarded and violated by the owner. Their complaint against the charges 
given and those refused comes down to this. That the court should, on their 
request, have directly charged the jury in the terms of the vacancy condition 
without explanation or construction, and that its failure to do so, coupled with 
the explanation and illustrations given in the main charge, deprived the defend- 
ants of a fair presentation of the issue. 

Appellee counters the contentions on the general demurrers to the mainten- 
ance of the suit, with the confident assertion that the Georgia courts have not 
held a contract of this kind invalid even when made in Georgia; that, if this 
were a Georgia contract, it would be for the federal court to say whether it 
was unenforceable as contrary to the public policy of the state; that it is uni- 
formly held in the federal courts that valued policy contracts are not wagering 
contracts, and not against public policy, but entirely valid; and that a federal 
court, sitting in Georgia, will follow these decisions rather than the dicta of 
the Georgia courts on which appellant relies. With even greater confidence 
it insists that the question here is not of refusing to enforce a Georgia contract, 
because not in accordance with the policy of its laws, but of enforcing in the 
federal court a contract perfectly valid in Florida, where it was made, and of 
such a nature that to refuse to enforce it in Georgia would violate the full 
faith and credit clause of the Constitution (art. 4, § 1). 

As to the provision for attorney’s fees, it insists that this is not a mere 
procedural provision; it 1s a term of the contract, written by law into it, and 
as such it will be enforced by the judgment of the federal court. Hartford 
Fire Ins. Co. v. Wilson & Toomer Co. (C.C.A.) 4 F.(2d) 835; Pacific Mutual Life 
Ins. Co. v. Barton (C.C.A.) 50 F.(2d) 362; Orlando — Co. v. New Hampshire 
Fire Ins. Co. os 51 F.(2d) 392; Sioux County National Surety Co., 276 
U.S. 238, 48 S.Ct. 239, 72 L.Ed. 547; Associated Manninetneess Corporation v. 
DeJong (C.C.A.) 64 F.(2d) 64. To appellants’ contention that the evidence 
required a verdict for defendants because of plaintiff's violation of the vacancy 
condition, it replies that, while the record does show that the several fires, 
the last of which caused the loss, were started by intruders, and that there 
was considerable trespassing on the premises, the evidence taken as a whole 
justifies the jury’s conclusion that the) condition was substantially complied with. 
As to the charges given and refuséd, of which appellants complain, appellee 
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insists that, taken as a whole, the charge correctly submitted the vacancy issue, 
and that to have given appellants’ charge in addition would have confused the 
jury, since appellants’ charge, without explanation, had the effect of imposing 
an absolute duty to keep the premises closed, rather than the duty in good faith 
of exerting reasonable efforts to keep them closed. It points out that there 
was no concealment of the conditions, no fraud upon the company. The insurance 
was taken with every fact connected with the premises known to defendants. A 
heavy premium was paid for the vacancy and unoccupancy privilege, and the 
insurance company knew that plaintiff did not have a watchman, because it 
had offered a much cheaper premium rate with a watchman. 

On the whole case, appellee insists that the case is a typical jury case in 
which the jury, under a fair charge, has resolved the issues in its favor. 

[1] We agree with appellee that the general demurrers were rightly over- 
ruled. It may be assumed that the Georgia courts would not enforce valued policies 
insuring Georgia property. That case is not before us. We think, however, 
that it may not be assumed that the Georgia courts would refuse to give effect 
in Georgia to a contract of insurance valid and: enforceable in Florida, under the 
provisions of Florida laws. But, if we should assume that the Georgia courts 
would decline to enforce the contract, it is quite clear that they ought not to, 
and that a federal court, sitting in Georgia, would not so decline. Valued policy 
contracts are authorized, indeed, required, by the statutes of many of the states. 
They are uniformly sustained in the federal courts. Orient Co. v. Daggs, 172 
U.S. 557, 565, 19 S.Ct. 281, 43 L.Ed. 552; 1 Joyce on Insurance, § 163, p. 429. 

[2, 3] Georgia courts, when such a contract, valid in the state where made, 
is sought to be enforced in the state of Georgia, would not, in our opinion, decline 
to enforce it as contrary to Georgia public policy. But, if they did decline, such 
a declination would be contrary to the full faith and credit clause of the Con- 
stitution (art. 4, § 1), since Georgia has no such interest in the matter as would 
justify its refusing to enforce collection in its courts. Hartford Accident Co. 
v. Delta & Pine Land Co., 292 U.S. 143, 54 S.Ct. 634, 78 L.Ed. 1178, 92 A.L.R. 
928: Bradford Electric Co. v. Clapper, 286 U.S. 145, 160, 52 S.Ct. 571, 576, 76 
L.Ed. 1026, 82 A.L.R. 696; Milwaukee County v. White Co., 296 U.S. 268, 56 
S.Ct. 229, 80 L.Ed. 220: Loughran v. Loughran, 292 U.S. 216, 227, 54 S.Ct. 684, 
688, 78 L.Ed. 1219; Citizens Nat. Bank v. Waugh (C.C.A) 78 F.(2d) 325, 100 
A.L.R. 939. Certainly the federal court would not decline to enforce it, for in 
the federal court defenses of public policy asserted against contracts fairly made 
are not lightly sustained. Black & ‘White Taxi Co. v. Brown & Yellow Taxi 
Co., 276 U.S. 518, 48 S.Ct. 404, 72 L.Ed. 681, 57 A.L.R. 426; Ireland v. Craggs 
(C.C.A.) 56 F.(2d) 785; Citizens Bank v. Waugh (C.C.A.) 78 F.(2d) 325, 100 
A.L.R. 939. 

|4] The writer finds no more of substance in the demurrers directed to the 
claim for attorney’s fees. It has been held in Georgia that attorney’s fees fixed 
by statutes of another state are recoverable in Georgia. Missouri Life Ins. Co.v. 
Lovelace, 1 Ga.App. 446, 58 S.E. 93, and no case from Georgia is cited contrary 
thereto. My associates concede that the Florida statute would be enforced in the 
federal courts in Florida. I think the authorities cited above, especially Sioux 
County v. National Surety Co., 276 U.S. 238, 48 S.Ct. 239, 72 L.Ed. 547, make it 
clear that the statute will be enforceable in federal courts in any state as part of the 
contract. But, whether so or not, it seems plain to me that the federal courts in 
Georgia should at least follow the laws of the state courts of Georgia, and give the 
statute effect. My associates, though, think the Florida statute is not enforceah!: 
in Georgia, and that the demurrer directed to the petition claiming them should 
have been sustained. They say: 

“The Florida statute, (Compiled General Laws, § 6220) about attorney’s fees 
requires that when a judgment is rendered for the plaintiff in any suit upon a policy 
of insurance ‘In any of the courts of this State’, a reasonable attorney’s fee for the 
plaintiff shall be included in the judgment. This statute is plainly a procedural 
one limited to the courts of Florida. It will of course be applied by Federal courts 
in Florida, but it has no force outside of Florida in either State or Federal courts. 
The statute adds no incident to Florida insurance contracts. It applies to suits in 
Florida courts on insurance contracts made anywhere. Its policy is to discourage 
the contesting of policies in Florida courts, and to reimburse plaintiff’s reasonably 
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their outlays for attorney's fees when suing in Florida courts. The right to this 
reimbursement is not inherent in the contract, but is an incident of a Florida suit 
on an insurance contract made anywhere. The federal cases cited above do not 
touch the enforcement of this statute outside of Florida, but they all relate to the 
enforcement of such statutes within the State that made them. The very language 
of the Florida statute confines it to Florida and litigation in Florida. 

_. “Georgia has a statute about recovering attorney’s fees in Georgia in insurance 
litigation (Code Ga.1933, § 56-706). It applies only when the insurer defends in bad 
faith. It is not contented that the present defense was in bad faith, but the case is 
very close on its merits. The insurer might well have won before the jury. The 
item for attorney’s fees ought to have been eliminated.” 

[5] When it comes to the points made on the vacancy defense, it must be con- 
ceded that the rights of the matter are not so clear. We think, however, that, view- 
ing the case as a whole, it cannot be said that there was reversible error, either in 
retusing to direct a verdict for defendants and to give the charges requested, or 
any in giving the charges of which they complain, Replete as the record is with 
evidences that the building was the haunt of trespassers and intruders, and that 
almost as fast as it would be closed it would be broken into, there is also evidence 
from which the jury could reasonably have found that the condition of the vacancy 
permit was substantially complied with by keeping the building closed until it was 
forcibly broken into, and by closing it on each occasion when this occured. 

We think it cannot be gainsaid that there was evidence from which the jury 
could have found that the vacancy condition was not substantially complied with. 
We think it equally true that the evidence would support the finding at which they 
arrived, A jury case, it would have been error for the District Judge to take it 
from the jury. 

[6,7] As to appellants’ request to charge the issue of the vacancy condition in 
the very words of the condition, and appellants’ complaint that this condition was 
frittered away by the court’s construction of it, we think it sufficient to say that the 
policy did not provide that breach of the condition would forfeit the contract, and 
that a substantial compliance with it was all that was required. 

We think the court gave the jury clearly to understand that, if due and reason- 
able precautions were taken to keep the building closed, there would be no breach, 
because trespassers broke in. If such precautions were not taken, there would be a 
breach. So advising, he instructed them that, if they found that the plaintiff had 
used due and reasonable diligence to keep the premises closed, they should find for 
plaintiff. If it had not, they should find for defendants. We think this a substan- 
tially correct submission of the issue. 

The judgment will be modified by striking out the allowance of attorney’s fees, 
and, as modified, it is affirmed. 

Hutcheson, Circuit Judge, dissents as to the disallowance of attorney's fees. 


SMITH v. ROYAL INS. CO., Limited. No. 8474. 
Circuit Court of Appeals, Ninth Circuit. Nov. 27, 1937. 
93 Federal Reporter (2d) 143. 
3. INSURABLE INTEREST. 
An interest in the nature of a leasehold is insurable. 
(For other cases, see Insurance, Dec. Dig. § 115[4].) 
5. TITLE. 

A complaint, setting up insured plaintiff’s claim of tenure to realty through 
leases from grantors to town, which had right to refuse to relet land on ter- 
mination of tenancy when improvements were destroyed by fire, and alleging 
that, after insured stated all facts as to his claim, insurer issued policy danelling 
insured’s interest as resting on lease from town, and reciting that rental was 
paid to town, whereas it was paid to one grantor under reservation in deed to 
town, that improvements were destroyed, and that town refused to relet land, 
stated cause of action. 


(For other cases, see Insurance, Dec. Dig. § 633.) 


_ Appeal from the District Court of the United States for the Northern 
District of California, Southern Division; Michael J. Roche, Judge. 
Action by Robert A. Smith against Royal Insurance Company, Limited. 
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From a judgment for defendant, plaintiff appeals, and defendant moves for 
dismissal or affirmance. 

Reversed, with directions. 

A. B. Bianchi, James M. Hanley, and Bianchi & Hyman, all of San Fran- 
cisco, Cal., for appellant. 

Long & Levit, Percy V. Long, Bert W. Levit, and William H. Levit, all of 
San Francisco, Cal., for appellee. 

Before Denman, Stephens, and Healy, Circuit Judges. 

Heaxy, Circuit Judge. 

_[1] This case was before us on a former appeal, Royal Insurance Company v. 
Smith (C.C.A.) 77 F.2d 157. It was there held that the demurrer to the com- 
piaint should have been sustained because of insufficient facts, and the cause 
was reversed with leave to the plaintiff to amend. Subsequently the plaintiff, 
who is appellant here, three times amended his pleading. A demurrer to his 
third amended complaint was sustained without leave to amend, and he appeals.* 

Essentially, his third pleading alleges that in the year 1884 one Keil, his 
predecessor in interest, erected on the westerly shore of Belvedere cove certain 
structures known as Keil Cottage. These buildings were, in the main, on a 
strip of land which will be referred to as the first parcel. The remainder and 
minor part were upon a portion of lot 21 adjoining. As to the first parcel; 
Keil owned the title in fee, or claimed to own it. After the erection of the 
improvements a dispute arose between him and the Belvedere Land Company 
concerning the ownership of the land. The parties composed the dispute in a 
written agreement which the plaintiff on information and belief alleges has 
been lost or destroyed. In this instrument Keil transferred his interest in 
the fee to the Belvedere Land Company, and the latter in turn released to 
Keil all claim to the improvements and agreed to allow him, as its lessee, to 
maintain the improvements upon the real property in consideration of the pay- 
ment of $3 per month or the yearly payment of $36, Keil to have the exclusive 
possession and use of the ground until such time as the improvements should 
be destroyed by fire, or otherwise. In 1897 the Belvedere Land Company con- 
veyed this parcel to the Town of Belvedere for use as a public beach. The 
town, it is alleged, took with knowledge of Keil’s existing rights. A copy of 
the instrument of conveyance by which the town acquired the land is attached 
to the complaint as an exhibit. It reserved to the grantor “all rents collected 
by the said town for the use of any portion of said strip of land and particularly 
oi the land rents paid by the owners of the Keil, Crocker and Magill cottages, 
and the owners of the Red and White Cottages.” One of the conditions of 
the grant is that “neither of the five private residences or cottages now standing 
upon said beach shall be renewed in case of destruction by fire or otherwise and 
that said cottages shall remain thereon as long as and subject to such condi- 
tions as shall be determined by said town.” The ground rent continued to be 
paid to the land company by Keil and his successors in interest, including the 
plaintiff, down to May, 1932, when the Keil cottage was destroyed by fire. 

As to the occupied portion of lot 21, it is alleged that in 1909 Keil entered 
into a lease with the testamentary trustee of one Coleman, the latter being 
the owner in fee of that lot, wherein Keil obtained from the Coleman trustee 
a year to year lease, terminable on the giving of thirty days’ notice. In 1923 
the Coleman title to the land was conveyed to the Town of Belvedere, subject 
to the existing rights of plaintiff’s predecessors. 


By intermediate conveyances, plaintiff in October, 1928, became the owner 
ot all the right, title, and interest of Keil in the real property and improvements. 
There are averments that subsequently plaintiff made extensive alterations in 
the existing structures, at large cost; that he applied for permission from the 
Town of Belvedere to make these alterations and that the town gave its 
written consent; that the alterations were of benefit to the town; and that 
there was an understanding between plaintiff and the town to the effect that he 
would not be disturbed in the exclusive possession of the premises and improve- 
ments unless the same should be totally destroyed by fire, or otherwise. 

It is then alleged that in July, 1929, the plaintiff, being desirous of protect- 


* Appellee has moved for a dismissal or an affirmance on the 
of the assignments of error One of the assignments is that the 
demurrer to the third amended complaint. This is sufficient. 


ground of the insufficiency 
court erred in sustaining the 
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ing his tenure, applied to the defendant insurance company for a policy insuring 
against the loss of his tenure in the said realty by reason of the destruction of 
the improvements by fire; that he fully advised the defendant of all the facts 
heretofore related; that a valued policy in the sum of $15,000 was issued to 
him, effective for the term of three years from July 12, 1929; that his interest 
in the premises was by the defendant described as a leasehold, emanating from 
the town. A copy of the policy is attached to the complaint as an exhibit. 
The policy contains an executed rider, reading as follows: 

“$15,000.00—On assured’s Leasehold Interest in property located on the 
Beach Road on the westerly shore of Belvedere Cove, as per Belvedere Land 
Company's map of Belvedere, Marin County, California, being a two-story, 
frame-stucco, hard roofed dwelling house. 

“This insurance is predicated upon lease to land above described held by 
the assured from the Trustees of the City of Belvedere, California, to which 
there is paid a monthly rental of three dollars ($3.00). 

“If, by fire occurring during the term of this policy, the dwelling house 
owned and occupied by the assured situate on above described land is destroyed 
and thus cause the cancellation of lease in accordance with the terms and con- 
ditions, the measure of loss payable under this policy shall be not exceeding 
this Company’s pro rata share of the sum which the assured would be required 
to pay to secure a new lease from the City Trustees of the town of Belvedere, 
and in no event to exceed the amount of this policy. In event the property 
cannot be re-relased, then the whole sum of this insurance shall be payable 
to the insured hereunder. 

“It is understood and agreed that there shall be no loss payable under this 
policy except as a result of fire of sufficient extent to cause the cancellation 
of the lease. 

“It is understood and agreed that the building stands on ground not owned 
by the insured,” 

It is averred that the structures were destroyed by fire during the life of 
the policy and that the town refused to relet the land. Notice and proof of 
loss were given and the defendant thereupon denied liability. 

Appellee’s demurrer to this pleading is both general and special. The 
grounds of the special demurrer are uncertainty and that several causes of 
action were united and not separately stated. In the order of the trial court 
sustaining the demurrer no grounds are specified. 


[2, 3] The third amended complaint contains numerous unnecessary aver- 
ments and much evidentiary matter, and is not to be commended as a model 
pleading. . But the essential facts pleaded are clear enough and we find no 
substantial uncertainty in them. The difficulty lies in the attempt to define 
appellant’s interest. The uncertainty is one of law rather than of fact, and 
in the resolution of the problem we have had no help from counsel for appellee. 
On the former appeal the insured had set out only the deed of conveyance from 
the ‘Belvedere Land Company to the City of Belvedere, and had relied on 
the reservations and conditions of that instrument as establishing the nature 
of his tenure and the fact of his insurable interest. We held that no insurable 
interest was disclosed. The present complaint goes much further and alleges 
the existence of contract rights of which the terms of the deed are only in 
part evidentiary. The interest disclosed in the present pleading is in the nature 
of a leasehold. Shaw v. Caldwell, 16 Cal.App. 1, 115 P. 941; Lummer v. Unruh 
et al., 25 Cal.App. 97, 142 P. 914; Levi Morrill and another v. Robert Mackman, 
24 Mich. 279, 9 Am.Rep. 124. Appellant thus pleads not only an insurable 
interest (1 Couch Enc. Ins. §§ 292-293), but an interest of the character 
described in the policy. His estate in the land was terminable on the contin- 
gency of the destruction of his buildings by fire. The termination of his tenure 
by the happening of this contingency was the very thing insured against. 

[4, 5] It is true that the reserved rental was paid to the Belvedere Land 
Company, rather than to the town as stated in the policy. But by the reserva- 
tion in the deed the rents were in fact payable to the town and by it to the 
former owner; and the identity of the ultimate beneficiary of the rental would 
seem in any event to be wholly immaterial. It is also true that the policy 
describes the interest as one resting on lease from the city, while the appellant 
places reliance on the original agreements with the grantors of the city. The 
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town, however, took the land burdened with the existing right of occupancy, 
and acquiesced in that right through a period of many years. The relation- 
ship between the immediate parties was essentially that of landlord and tenant. 
Tebbs v. Union Realty Corp., 286 F. 1011, 52 App.D.C. 347. There is the added 
averment that, with the written consent of the town, the appellant made 
extensive alterations in his structures and spent large sums in so doing. If 
proof of these averments and the attendant circumstances is made, the ‘rial 
court may be justified in concluding that the town was estopped to deny a 
tenure terminable only on the destruction of appellant’s buildings. There is 
no glaring inconsistency between the averments of the pleading and the descrip- 
tion in the policy. “The word ‘lease’ is used in various senses. It is sometimes 
applied to the term or estate created, sometimes to the written evidence of 
the term or estate, and again to the demise or conveyance by which the tenure 
o1 estate is created.” 35 C.J. 1139. 

Fidelity Union Fire Insurance Co. v. Kelleher (C.C.A.9) 13 F.2d 745, 746, 
is relied on by appellee. The case is readily distinguishable. In the Kelleher 
Case the property insured was a building which stood on leased ground. It 
was stipulated in the policy that “unless otherwise provided by agreement 
indorsed hereon or added hereto, this entire policy shall be void * * * if 
the subject of insurance be a building on ground not owned by the insured 
in fee simple.” Before the issuance of the policy the agent of the insurance 
company was informed that the insured occupied the ground under lease. It 
was held that the stipulation quoted was a reasonable one, and as it was not 
shown that there was any agreement or modification of the provision with 
respect to ownership indorsed on the policy or added thereto, the conditions 
plainly expressed were binding and enforceable. Here, the appellant seeks 
recovery on the policy as written, on the theory that if his interest is mis- 
described the appellee will not be heard to assert it, since the company was 
fully informed of the facts and itself drafted the description. Union Mutual 
Life Insurance Co. v. Wilkinson, 13 Wall.(80 U.S.) 222, 20 L.Ed. 617. Compare 
Kellogg-Mackay-Cameron Co. v. Havre Hotel Co. (C.C.A.9) 173 F. 249; Allen 
v. Charlestown Mutual Fire Insurance Co., 5 Gray (71 Mass.) 384. 

[6-8] Appellee seems to contend that, since estoppel is an equitable remedy, 
reliance upon the doctrine gives rise to an independent cause of action, equit- 
able in character; hence, the demurrer was properly sustained for the reason 
that the facts constituting the estoppel were not separately pleaded. How- 
ever, appellant has but one cause of action. He is suing on one policy of 
insurance, not on several policies, and he is not asking for reformation. His 
reliance upon estoppel is incidental only. The doctrine of estoppel in pais is 
often appealed to and is freely applied in aid of contracts in suits at law. 
Kellogg-Mackay-Cameron Co. v. Havre Hotel Co., supra; City of Ironton v. 
Harrison Construction Co. (C.C.A.6) 212 F. 353; Letta v. Cincinnati Iron 
Works (C.C.A.6) 285 F. 707; Carter v. Rinker (C.C.) 174 F. 882. Appellee has 
not been at pains to furnish us with authorities in support of the proposition 
that where estoppel is relied on it must be pleaded in a separate count. The 
point is not even argued in appellee’s brief. Neither will we consider it. 
Nor will we assume that the trial court, in view of the history of the litigation, 
sustained the demurrer, without leave to amend, for reasons so insubstantial 
as this. The appellant is entitled to an opportunity to make his proof. 

The judgment is reversed, with directions to overrule the demurrer and 


permit the appellee to answer. 


ST. PAUL FIRE & MARINE INS. CO. v. KAUFMAN COMPRESS CO. 
No. 8322, 
Circuit Court of Appeals, Fifth Circuit. Dec. 8, 1937. 
93 Federal Reporter (2d) 156. 
2, RECEIPT FORM. 

Where fire insurer insisted that it be allowed to participate in writing insur- 
ance on warehoused cotton and undertook to insure such cotton and provided ware- 
house receipt forms, if, by: any reasonable construction, receipt forms could be 
held effective as compliance with policy, they must be so construed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. COVERAGE. 


Where fire policy on cotton contained in insured’s warehouse limited coverage 
to cotton as to which assured specifically assumed liability in case of loss, ware- 
house receipt forms, declaring that insured compress company did not assume 
liability for fire, were completely modified by stamped indorsement that cotton 
was insured and operated to bring cotton under policy, especially in view of 
indorsement that ticket was issued to establish liability of compress company, 
and other circumstances, and in view of insurer’s conduct in effecting insurance on 
such form and its practical construction by its conduct affirming form before and 
during trial. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


4. DAMAGES. 


In action on fire policy covering cotton contained in insured’s warehouse, ware: 
house receipts, admitted without objection and in no way impeached or contra- 


dicted, constituted ample evidence of cotton weights on which to base verdict 
for insured. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from the District Court of the United States for the Northern District 
of Texas; William H. Atwell, Judge. ba 

Action by the Kaufman Compress Company against the St. Paul Fire & 
Marine Insurance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

L. E. Elliott and O. D. Brundidge, both of Dallas, Tex., for appellant. 

Dan MacDougald, of Atlanta, Ga. and Austin Y. Bryan, Jr., of Houston, 
Tex., for appellee. 

Before Sibley, Hutcheson, and Holmes, Circuit Judges. 

HutcuHeson, Circuit Judge. 

The suit was on a fire policy issued by defendant, appellant, as insurer, to 
plaintiff, appellee, as assured. It covered cotton in bales owned or held by the 
assured in trust or on commission, or on storage for the account of customers 
while contained in appellee’s warehouse. The claim was that, while so covered, 
many bales of cotton were, on September 18, 1935, destroyed by fire. 

Defendant admitted making the contract. Its defense was breach by (1) 
violation of the “no other insurance” clause; (2) the failure to keep the records 
the contract required. In addition, it put plaintiff upon proof of the value of the 
destroyed cotton.’ 


Tried to a jury upon voluminous pleadings and testimony and a comprehensive 
general charge, there was a verdict for plaintiff. 


This appeal brings the proceedings up for review, and reversal of the judg- 
ment, not, however, upon grounds put torward in the trial, and called to the 
attention of the trial judge, but, except as to the amount of recovery, upon grounds 
wholly new, presented and urged for the first time in this court. The first of 
these grounds is, that clause 12, the “Record Warranty Clause” limited the cov- 
erage to cotton as to which “the assured has specifically assumed liability in case 


' In his charge to the jury the District Judge stated defendant’s case thus: 

“The defendant says that it issued a policy of insurance substantially as described by 
the plaintiff, to the Kaufman Compress Company, but that in that contract of insurance it 
Provided that there should be no other insurance on the property that was stored with the 
compress company, and likewise, that certain records must — by the compress company, 
in order to make the contract enforceable and workable. It rges that the contract was 
violated in those two respects, namely, that other insurance was secured on the same commodity 
and that the insured failed to keep the records. : 

“The plaintiff claims that this destroyed cotton was of the actual cash value of a certain 
sum. The defendant denies that allegation. So with this cursory review, as brief as it is, we 
discover and you and the Court have at least three issues to settle. We won’t have any 
trouble in finding that there was an insurance policy issued, but those three issues are whether 
there is or was other insurance upon the cotton; whether the provisions of the contract with 
reference to what the insured must do, as to the keeping of records whether that was performed, 
and whether any of those provisions with reference to records if they were not kept, whether 
such failure to keep them were waived uy the defendant company. Third, of course, the 
value, actual cash value of the cotton, so alleged to have been destroyed by fire on September 
18, 1935, if you find that the defendant is liable under this contract.” 

To this statement of the issues no objection was made, no exception taken by defendant, 
defendant, at the conclusion of the charge, saying: “The only exception the defendant desires 
to make is to that part of the charge of the court that under the law, there was no other 
insurance.” 
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of loss or damage by fire * * * and prior to the occurrence of any loss or damage 
for which claim is made under this policy, has issued to the owner of the prop- 
erty a written receipt or certificate assuming such liability”; that plaintiff had 
not assumed nor issued a receipt assuming liability for loss or damage by fire 
as to the cotton in question, but, on the contrary, had issued a printed warehouse 
receipt providing “the Kaufman Compress Company is not responsible for loss 
or damage by fire * * * no insurance of any kind is carried on this bale by the 
insured” with an indorsement stamped on the bottom of it “insurance on the goods 
covered by this receipt will be delivered to the party named, or to his order or 
bearer,” which was wholly insufficient to effect an assumption. 

The second ground it presents is that if the stamped indorsement operated 
to give appellee any insurance, it was not insurance on cotton, but insurance 
against its liability for failing to effect insurance on the cotton ‘covered by the 
stamped receipts, and, Commodity Credit having effected insurance on the same 
cotton with the Hartford Insurance Company, there was no loss for which the 
Compress Company could be ‘held liable. 

The third ground, and this is ancillary to the second, is that Commodity 
Credit and Hartford, having agreed to hold appellee harmless in consideration 
of its permitting Hartford to prosecuting this suit in its name, appellee was thereby 
discharged of liability for failing to effect insurance, and, there being no loss 
on account of the risk the policy insured against, there could be no recovery on 
the policy, except for premiums paid, and these were not sued for. 

The fourth ground is, that the only evidence as to the weights of the cotton 
recovered for, was the warehouse receipts, and that therefore the weights of 
the cotton, on which the damages were based, were insufficiently proven to support 
the verdict. 

All of these grounds are put forward here under the claim that either the 
general demurrer, which was overruled, or the motion for instructed verdict, 
which was denied, raised and saved them. 

The claim on the general demurrer is that, though the pleading charged 
generally that there was an assumption of liability by the Compress as to the 
bales in question, bringing them within the coverage, the receipt stamped 
“insured” on which the general allegations were based did not accomplish an 
assumption, and therefore there was a failure, except by way of conclusion, to 
plead what under the policy was essential to recovery, that there had been an 
express assumption. 

The primary claim on the denial of the motion for instructed verdict is that, 
while there was a great deal of evidence as to what the company intended, and 
as to what its agents did and said in connection with the issuance of the policy, 
the stamped warehouse receipt on which the plaintiff’s claim was ultimately based 
showed not the required assumption of liability, but the exact contrary, and 
because it did, a verdict should have been directed. 

The subordinate claim on the denial of the motion is that, if any insurance 
was effected by the issuance of the stamped receipts, it was not insurance on 
the cotton, but only against liability for failing to insure, and that in view of 
the insurance effected by the Commodity Credit Corporation with Hartford, and 
the agreement of those companies to hold appellees harmless, the Compress was 
under no liability for failing to insure, and there could be no recovery on the 
St. Paul policy. 


The final point on the denial of the motion is the point against the sufficiency 
of the evidence as to the cotton weights. 


Appellee meets all of these grounds, except the last, that of the insufficiency 
of the evidence on weights, with the sweeping claim that appellant, having tried 
the case throughout on the assumption that the cotton in suit was covered by its 
policy, it may not now be heard, by urging these grounds against the judgment, 
to put forward an entirely contrary contention. 

Insisting that appellant could have accepted, as full compliance with its 
policy, the warehouse receipts which bore the stamp its agent had devised to effect 
the coverage, and that it did accept them, not only in the issuance of the policy, 
and in the negotiations following the loss, but throughout the trial itself, the 
claim of no liability made there, being based entirely upon other grounds, it argues 
that appellant may not now, for the first time in the appellate court, deny that 
the cotton was effectively covered by its policy. 
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Answering each ground upon its merits, appellee insists that its pleadings 
fully alleged compliance by the Compress Company with the coverage provisions 
of the policy, and its proof fully established it. It insists that the insurance was 
effected by agents of the defendant upon a form devised by them, under cir- 
cumstances: which effectively estop defendant from claiming that the general cov- 
erage, the policy provided, was limited by any deficiency in the warehouse 
receipt form it had prepared. It urges upon us, too, that the receipt, taken as 
a whole, under the circumstances of its issuance in connection with the loan 
transactions the Commodity Credit Corporation was carrying out, was completely 
effective to bring the cotton within the policy coverage. 

As to the subordinate and alternative grounds labored by appellant, that if 
any insurance was effected it was only insurance against liability for failing to 
insure, and as such was discharged by the action of Commodity Credit and the 
Hartford Company in first effecting insurance on the cotton, and later in discharg- 
ing the Compress Company, appellee points to a record which shows overwhelm- 
ingly that no such liability insurance was contemplated, attempted, or effected, 
but, on the contrary, every one concerned, including especially appellant, understood 
that its policy was written as primary insurance on the cotton. 

Appellee insists, therefore, that it is wholly beside the mark for appellant to 
now say that by taking out “errors and omissions” insurance with Hartford, and 
subsequently making the agreement it did with appellee for the prosecution of 
this suit, Commodity Credit and Hartford discharged the Compress Company 
from any liability for not having effected insurance, and therefore the defendant, 
from further obligation on its policy. 

Appellee answers the final ground urged by appellant, that the weights were 
not sufficiently proven, by pointing out that the warehouse receipts, with the actual 
weight certificates, were admitted in evidence without objection, and on the trial 
were accepted by the parties as a sufficient showing of weights. No contrary 
evidence was offered, no impeachment of the certificates was attempted. It there- 
fore insists that at least prima facie proof of the weights, the certificates, in the 
absence of controverting proof, completely established the cotton weights. 

[1] We agree with appellee that appellant tried the case below on the assump- 
tion and understanding that its policy covered the cotton in question. This 
appears from the pleadings, and the evidence, from the charges defendant requested, 
and from its acceptance of the issues as the main charge presented them. Having 
tried the case on this assumption, appellant may not here contend the contrary 
of what it there affirmed. United States vy. Atkinson, 297 U.S. 157, 56 S.Ct. 391, 
80 L.Ed. 555; J. M. Robinson & Co. v. Belt, 187 U.S. 41, 23 S.Ct. 16, 47 L.Ed. 65: 
Wharton v. Aftna Life Ins. Co. (C.C.A.) 48 F.2d 37: c/f Maryland Casualty 
Co. v. Reid (C.C.A.) 76 F.2d 30. 


This is a salutary and wholesome rule in any case, preventing litigants from 
speculating on the result of a trial of certain issues while lying in wait to bring 
others forward after the trial is over. It has peculiar application here, where 
the point now sought to be made is an attack upon a contract form devised by 
defendant to effect, and affirmed by it until in this court, to have been effective 
to give, the coverage on the cotton the insuring clause of the policy promised 
and the insurer paid for. 


It is perfectly plain from the record that in presenting its general demurrer 
and its motion to instruct, below, defendant was not urging or attempting to 
urge that the cotton was not covered. Its whole insistence there was that the 
existence of other insurance had avoided the policy, that plaintiff had not kept 
sufficient books, and that plaintiff must prove the value of the cotton destroyed. 
To permit appellant now, the trial over, to attack as insufficient the warehouse 
receipts it devised and issued as sufficient to effect coverage, would be manifestly 
unjust; for it is quite plain from the record that, if the issue had been made 
in the trial court, plaintiff if necessary, by resort to an equitable plea to reform, 
could and would have made the warehouse receipts speak as the parties, and 
particularly the defendant, intended they should speak to effect full coverage. 


[2, 3] If however, we consider on its merits appellant’s contention that, because 
the form of receipt used was not, on its face, an express assumption of liability, 
the cotton was not covered, appellant will stand in no better case. For it appears 
without dispute that with full knowledge of the arrangement being made by the 
owners of the cotton with Commodity Credit and the Compress, to carry the 
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arrangement into effect, and because of the insistence of defendant that it be 
allowed to participate in writing insurance on warehoused cotton, the defendant 
did, through its agents, undertake to, and did, insure such cotton and did under- 
take to and did provide warehouse receipt forms which would bring the particular 
lots of cotton under the insurance. These forms were drawn by duly authorized 
agents of the company for the purpose of effecting insurance on the cotton covered 
by warehouse receipts stamped “insured.” If by any reasonable construction they 
can be held effective to do so, they must be so construed. 

We think it perfectly plain that the printed receipt forms, declaring that the 
company did not assume liability for fire, and that there was no insurance, was 
completely and effectively modified by the absolutely contradictory indorsement 
that the cotton was insured, and the goods covered by the receipt were to be 
delivered to the party named or his order. ‘When this indorsement is considered 
in connection with the printed provision, “this ticket is issued for the purpose 
of establishing the liability of the Compress Company” and in connection with 
all of the other circumstances in the case, we think it plain that whatever may have 
been the effect of such an indorsement, under other and different circumstances, 
under those in question here, it operated to bring the property under the policy. 

This view, clearly enough supported when taken as of the issuance of the 
policy, and in the light of the conduct of the defendant in effecting insurance on 
this form, is greatly strengthened by the practical construction of its efficacy 
the defendant itself has given, by its conduct affirming it, both before and during 
the trial. 

Holding, as we do, that there was complete coverage of the cotton, whose 
loss is sued for, it becomes unnecessary to consider the subordinate points appel- 
lant raises on the indorsement that the risk it effected insurance against was not 
loss of cotton, but liability for failure to insure, and that that liability has been 
extinguished by the acts of Commodity Credit Corporation and Hartford Insur- 
ance Company. 

{4] Of its last point, that the cotton weights were not sufficiently established, 
it is sufficient to say that a careful reading of the record convinces that it is wholly 
without substance. Admitted without objection, and in no way impeached or con- 
tradicted, the warehouse receipts constituted ample evidence on which to base 
the verdict. 

The judgment is affirmed. 


CREEM et al. v. NORTHWESTERN MUT. FIRE ASS’N OF SEATTLE, 
WASH. No. 6433. 
Supreme Court of Idaho. Nov. 19, 1937. 
74 Pacific Reporter (2d) 702. 
§. CHATTEL MORTGAGE. 

Evidence of mortgagor and mortgagee that it was their intention and 
understanding that chattel mortgage was not to cover stock of goods and 
merchandise warranted recovery on fire policy providing for forfeiture thereof 
upon encumbrance of merchandise by chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 668(3].) 

Ailshie and Budge, JJ., dissenting in part. i em. 

Appeal from District Court, Washington County, Seventh Judicial District; 
A. O. Sutton, Judge. ; 

Action on insurance policy by Samuel Creem, trustee for the creditors of 
Charles A. Rambo, and another, against Northwestern Mutual Fire Association 
of Seattle, Wash. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

J. F. Martin, of Boise, for appellant. 

Geo. Donart and Ed R. Coulter, both of Weiser, for respondents. 

Givens, Justice. 

_ . This case was here on the merits on a previous appeal and we reversed the 
judgment and remanded the cause “for a new trial.” Creem v. Northwestern 
Mut. Fire Ass’n, 56 Idaho 529, 56 P.2d 762. The case was tried again de novo 
~~ judgment was rendered for the plaintiff and it is here again on appeal on 
the merits. 

It is first contended that the trial court did not follow our former decision 
as to the law of the case. A very careful examination of the rulings of the 
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court and the instructions given the jury satisfies us that appellant is in error 
in its contention in this respect; and that the trial court did in fact have a 
very clear understanding of our former opinion and followed it in all substan- 
tial respects throughout the trial and in the instructions as well. The facts 
of the case are set out in sufficient detail in our former opinion to serve our 
purposes here in dealing with all the issues tendered on this appeal. 

In our opinion on the former appeal it is said: “The evidence herein is 
insufficient to prove that the merchandise was included in the chattel mortgage 
by mutual mistake.” 

[1] Appellant argues that by the foregoing holding, as to the insufficiency 
of the evidence, we adjudged that there was no sufficient evidence to support 
the charge that the merchandise, covered by the mortgage to the Nampa 
Weiser Company and Shellhaas, was described and included in the mortgage by 
“mutual mistake”; and that such holding became res judicata or the law of 
the case. The weakness of this contention lies in the fact that, instead of 
withholding that issue from consideration on a new trial, we ordered a new 
trial on the whole case. In that state of the case this issue as well as all others 
was open for trial anew as if it had never been tried. Little v. Brown, 40 
Ariz. 206, 11 P.2d 610; 5 C.J.S. Appeal and Error, p. 1549, § 1989. 

2, 3] Of course if the proofs on a second trial should be the same as upon the 
first trial, on which the evidence was held insufficient to support the judgment, the 
appellate court wouli feel bound on the second appeal to follow the ruling on the 
first appeal. But if other or different proofs are presented on the second trial, 
the appellate court will give it an independent examination as on an original appeal. 
Where a judgment is reversed and the case is remanded to the trial court “for a 
new trial,” the case comes on for trial the same, in all respects, as if it had never 
been tried, subject to this condition, however, that it must be tried in the light of 
and in consonance with the rules of law as announced by the appellate court in that 
particular case. This is what we call “the law of the case.” Ryan Gulch Reser- 
voir Co. v. Swartz, 83 Colo. 225, 263 P. 728, 729; Rebold v. National Supply Co., 
133 Okl. 140, 271 P. 852; Little v. Brown, 40 Ariz. 206, 11 P.2d 610; Colby v. Daniels, 
151 Okl. 89, 1 P.2d 693; Godefroy v. Reilly, 140 Wash. 650, 250 P. 59 at page 62; 
Adams vy. Kennard (Or.) 222 P. 1092 at page 1094; Corporation of Members of 
Church, etc. v. Watson, 27 Utah 538, 76 P. 706; Mattock v. Goughnour, 13 Mont. 
300, 34 P. 36. The decisions of this court cited and relied on by appellant are in 
entire harmony with the rule here stated. Hall v. Blackman, 9 Idaho 555, 75 P. 
608; Gerber v. Nampa & Meridian Irr. Dist., 19 Idaho 765, 116 P. 104; Richards v. 
Jarvis, 44 Idaho 403, 258 P. 370; Phy v. Edgerton, 44 Idaho 530, 258 P. 545; Vinyard 
v. North Side Canal Co., Ltd., 47 Idaho 272, 274 P. 1069. 

[4] As to respondent’s argument that the clause in the policy reading: 
“* * * if the hazard be increased by any means within the control or knowledge of 
the insured * * * ” has no reference to the giving of a chattel mortgage on insured 
property, our former decision, 56 Idaho 529, 56 P.2d 762, is the law of the case 
which the trial court followed. 

[5] Appellant contends the evidence is insufficient to prove that the mer- 
chandise was included in the chattel mortgage by mutual mistake and that the 
evidence of mistake was not as strong on the second trial as at first. The same 
witnesses testified as to this feature of the case except Mr. Shellhaas, who was one 
of the mortgagees and did not testify at the former trial, did at the second trial, 
and Mrs. Shellhaas who acted as his agent in connection with the taking of the 
mortgage testified at the first trial but not at the second. In the second trial there- 
fore, there was the testimony of both mortgagees and the mortgagor that it was 
their intention and understanding that the mortgage was not to cover the stock of 
goods and merchandise. This court has laid down the following test for deter- 
mination of the sufficiency of the evidence under these circumstances : 

“It is next contended by appellant ‘that plaintiff did not establish beyond a 
reasonable doubt by clear, satisfactory, and convincing evidence that there was a 
mutual mistake in reducing the contract to writing,’ and that therefore the court 
erred in finding that a mistake had been made, and in entering judgment for a 
reformation of the contract. Appellant contends that in such cases the rule is that, 
before a reformation can be had on the ground of mutual mistake, the ‘mistake 
must appear beyond a reasonable doubt.’ 

“Counsel cites something like 100 authorities in support of this contention. We 


— 
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are not going to review these authorities or again enter into any extended discussion 
of this question. This court has adopted and followed a different rule in such cases. 
This proposition was advanced in Morrow v. Matthew, 10 Idaho 423, 79 P. 196, 
and the court went into the question at some length, and discussed the origin of the 
rule. It was there pointed out that-the rule was first adopted by courts of chancery 
when the evidence was taken before a master, and the witnesses did not appear 
before the court. Attention was also called to the other rule which has been adopted 
by the courts, and which in this state has been crystalized into statute, section 4824, 
Rev.Codes, that, where witnesses appeared and testified before the court, and the 
court has seen and had the opportunity of observing the witnesses in the case, the 
findings and judgment of the court upon conflicting evidence will not be disturbed, 
if there is any substantial evidence to support the judgment. Among other things, 
this court said: 

““Where, however, the record discloses such facts that a fair and reasonable 
person might conclude therefrom as to the execution, terms, and conditions of the 
contract, I do not see how an appellate court is justified in saying that it did not 
appear clearly and satisfactorily to the trial court. Evidence entirely clear and con- 
vincing to the trial court who saw and heard the witnesses might, when in cold type 
upon the record, leave doubts in the minds of the members of the appellate court; 
but I do not think they should reverse the judgment on such grounds. The rule 
is one by which the trial court primarily weighs the evidence, and, unless sub- 
stantially departed from by him in arriving at his decision, should not become 
one of original application on appeal.’ See discussion in Southard vy. Curley, 134 
N.Y. 148, 31 N.E. 330, 16 L.R.A. 561, 30 Am.St.Rep.642. 

“Substantially the same rule that was adopted in the Morrow Case has been fol- 
lowed by this court in a number of other cases. Commercial Bank v. Lieuallen, 
5 Idaho 47, 46 P. 1020; Stuart v. Hauser, 9 Idaho 53, 72 P. 719; Robbins v. Porter, 
12 Idaho 738, 88 P. 86. Since the decision in the Morrow Case, the Legislature 
amended section 4824 of the Revised Statutes of 1887 by adding the proviso now 
contained in that section as it appears in the Revised Codes, and reading as follows: 
‘Provided, that whenever there is substantial evidence to support a verdict the same 
shall not be set aside.’ The proviso makes no distinction among civil cases, but 
applies to all civil actions alike. In this connection it must also be remembered 
that a jury may be called to pass on the facts in an equity case as well as a law case. 

Panhandle Lumber Co. v. Rancour, 24 Idaho 603, 135 P. 558, 559. : 

The court instructed the jury as to this phase of the controversy as follows: 

“Instruction No. 6 

“You are instructed that where it is alleged that a written instrument such as a 
chattel mortgage, through the mutual mistake of the parties thereto does not express 
the true intention of the parties, the burden is upon the person making such 
allegation to establish the asserted mutual mistake not simply by a preponderance 
of the evidence, but by clear and convincing evidence that all parties intended 
the instrument to provide other than it did.” 

The evidence in the second trial was materially different from the first in that 
in the second trial all parties to the mortgage testified, whereas in the first trial one 
of the mortgagees did not, and we cannot say that this evidence was not sufficient to 
justify the jury in rendering the verdict it did under the instruction given. Bedal 
v. Johnson, 37 Idaho 359 at page 374, 218 P. 641; Exum v. Portneuf-Marsh Valley 
Irr. Co., 38 Idaho 155, 220 P. 112; Andrews v. Aikens, 44 Idaho 797, at page 803, 
260 P. 423, 69 A.L.R. 8: Creem v. Northwestern Mut. Fire Ass’n, supra, at page 
536 of 56 Idaho, 56 P.2d 762. 

The judgment is therefore affirmed, with costs to respondent. 

Morgan, C. J., and Holden, J., concur. 


BALTIMORE AMERICAN UNDERWRITERS OF BALTIMORE AMERI- 
CAN INS. CO. OF NEW YORK v. BECKLEY et al. No. 40. 
Court of Appeals of Maryland. Dec. 10, 1937. 
195 Atlantic Reporter 550. 


8. SUBROGATION. 
In action by insurance company as subrogee of insured to whom fire loss 
had been paid, resulting from burning of insured’s home while being repainted 
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by subcontractor’s employees, where such employees were the only persons in 
a position to know how the fire originated or to describe the conditions under 
which it arose, plaintiff by proving that fire resulted from use of instrumen- 
talities within exclusive control of subcontractor’s employees made a prima 
facie case, making it the duty of the defendants to go forward with the evidence. 


(For other cases, see Insurance, Dec. Dig, § 606[1].) 


10. EVIDENCE. 

In action by insurer as subrogee of insured for fire loss resulting while 
subcontractor’s employees were repainting insured’s house, evidence that fire 
might have resulted from overheating the wires to an exposed switch which 
had been turned on by wife of insured was insufficient to authorize directed 
verdict for defendants, where evidence tended to prove that any danger of 
fire resulting from a shift of the switch would have been avoided if the sug- 
gestions by the insured to defendant’s representative had been followed. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
Appeal from Baltimore City Court; Robert F. Stanton, Judge. 


Suit by the Baltimore American Underwriters of the Baltimore American 
Insurance Company of New York against John D. Beckley and others, individ- 
ually and trading as John D. Beckley & Sons. Judgment for defendants on a 
directed verdict, and plaintiff appeals. 

Reversed as to John D. Beckley and remanded. 

Argued before Bond, C. J., and Urner, Offutt, Parke, Mitchell, Shehan, and 
Johnson, JJ. : : 

Walter L. Clark and Roszel C. Thomsen, both of Baltimore (J. Gilbert 
Prendergast, of Baltimore, on the brief), for appellant. ; 

Edward L. Ward, of Baltimore (Nathan R. Johnson, of Baltimore, on the 
brief), for appellees. 

Urner, Judge. 


The appellant insurance company, having paid a fire loss covered by its 
policy, and asserting its contractual right of subrogation, sued the appellee 
upon the theory that the fire resulted from negligence in the performance of 
his contract to repaint the room in which it occurred. A verdict for the 
defendant was directed by the trial court at the close of the testimony pro- 
duced by the plaintiff, and the only exception in the record before us questions 
the propriety of that action. 

The defendant John D. Beckley was a subcontractor engaged to remove 
the stain and varnish from paneling in the living room of the home of Charles 
M. Nes, Jr., in Baltimore county, and to restain the surface, as a part of 
certain repairs and improvements for which Harry A, Hudgins was the principal 
contractor. The removal of the stain and varnish from the woodwork involved 
the application of an inflammable paste, and the use of putty knives for 
scraping, and the wood was afterwards rubbed with steel wool ~and alcohol 
in order to clean it properly for restaining. Two employees of the defendant 
had been doing that work for 24% days when, about noon on October 24, 1934, 
the interior of the living room was badly damaged by a fire of apparently 
sudden origin and brief duration. The defendant’s employees were alone in 
the room when the fire started, and the only door affording access to the 
adjacent part of the house was closed. Before Mr. Nes left home on the 
morning of the fire he visited the living room and saw the painters proceeding 
with their work. He could not recall whether any of the doors or windows 
were open, but he said there was no fire in the room. When he returned 
“about twenty-five minutes after the fire started” it was no- longer burning. 
He found the two painters “slightly burned and very scared.” 

The fire had spread over all of the walls, but the painting at one end of 
the room was “severely charred.” In that part of the room was the door 
leading into the adjoining hallway. Near the door was one of several switches 
by which the current for the electric lights in the room was controlled. Each 
switch was operated by a button projecting from a metal box in the paneling. 
To facilitate the work of refinishing the wood surface, the plate covering the 
box near the door had been removed, but the switch and connecting wires 
remained in position. Electric wall fixtures, with the bulbs taken from them, 
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had been unscrewed and left hanging by the wires, which were “taped.” No 
protective covering appears to have been provided for the wires in the switch 
box. In the pantry on the first floor was a fuse box for the control of tie 
electric current throughout the house, and before the work was begun Mr. Nes 
informed the defendant’s son and representative that one of the fuses could 
be removed as a means of cutting off the current from the living room while 
the work was in progress. That precaution, however, appears to have been 
omitted. It was testified that there was “a great deal of fire around” the 
uncovered switch box near the door in the living room, that the “woodwork 
around the box after the fire was black and charred,” and that “the wires 
“ box were burned.” Other electric switches in the rooom were “burned 
an ent.” 

The paste used for the removal of the old stain and varnish was supplied 
in cans on which were labels with printed directions as to its use, and in large 
print the caution “Inflammable. Keep away from fire and use in a well venti- 
lated place.” 

{1] The declaration alleged that the defendant’s employees negligently 
failed to keep the room in which they were working properly ventilated, and 
as a result dangerous quantities of inflammable gases, fumes, and vapors 
accummulated in the room, and while removing the stain and varnish from 
the paneling at or about the uncovered switch box, from which the defendant 
had neglected and failed to cut off the electric current, one of the employees 
negligently formed a contact with the switch or connecting wires, and thus 
produced a spark by which the inflammable vapors in the room were ignited. 

One of the men employed in the room at the time of the fire had died 
before the trial, and the other was not called as a witness, the issue, as already 
noted, having been withdrawn from the jury at the close of the plaintiff’s 
case. The decision of the question as to the legal sufficiency of the evidence 
produced to support the plaintiff's theory must, therefore, depend upon a con- 
sideration of the inferences of which that evidence may reasonably admit, 
there being no direct proof as to how the fire originated. 

It is readily inferable that the fire resulted from the ignition of the 
intammable material used by the defendant’s employees or of the vapors 
produced by its application and removal. The testimony does not prove to 
what extent provision had been made before the fire for the ventilation of 
the room in order to permit the ignitible fumes to escape. In addition to the 
door between the living room and hallway there were three French doors, a 
window, and an ordinary door, all opening on verandas, and there was an 
18-inch flue in the chimney above an open fireplace. As the outer wall above 
the French door opposite the entrance from the hallway was much discolored 
- by smoke, while only slight exterior indications of smoke appeared above 
the other doors and the window adjacent to the verandas, there may be some 
ground for the suggested inference that only the first of those five available 
means of ventilating the room had been fully utilized. But if the evidence 
as to such comparative indications be regarded as having a legally insufficient 
tendency to prove that there was a failure to ventilate the room properly, 
it is nevertheless a fact that the fire resulted from the use of instrumentalities 
which were within the exclusive control of the defendant’s employeés, and 
which were applied under conditions requiring special precautions to obviate 
such a hazard. 

[2] In Singer Transfer Co. v. Buck Glass Co., 169 Md. 358, 362, 181 A. 672, 
673, it was said in the court’s opinion, as delivered by Judge Offutt, that: 
“Where damage to property is caused by the operation of some instrumentality 
within the exclusive control of the defenant under circumstances which justify 
the inference that it would not have occurred had the defendant exercised 
ordinary care, negligence may be presumed as a rational inference from those 
facts. 45 C.J., 1193; Goldman & Freiman Bottling Co. v. Sindell, 140 Md. 488, 
117 A. 866; Chesapeake Iron Works v. Hochschield, Kohn & Co., 119 Md. 303, 
8 A. 345; Decola v. Cowan, 102 Md. 551, 62 A. 1026; Winkelmann & Brown 
Drug Co. v. Colladay, 88 Md. 78, 40 A. 1078; Benedick v. Potts, 88 Md. 52, 40 
A. 1067, 41 L.R.A. 478; Howser v. Cumberland, etc. R. Co., 80 Md. 146, 30 A. 
906, 27 L.R.A. 154, 45 Am.St.Rep. 332; State for Use of Thompson v. Emerson 
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& Morgan Coal Co., 150 Md. 429, 448, 133 A. 601; Clough & Molloy vy. 
Shilling, 149 Md. 189, 131 A. 343.” 

[3-7] The decision in Potomac Edison Co. v. Johnson, 160 Md. 33, 36, 152 
A. 633, 634, applied, in the opinion by Judge Adkins, the principle that, where 
an accident is “one that would not ordinarily have happened if due care and 
caution had been used,” the defendant has “the burden or duty of explanation,” 
“not satisfactorily to account for the occurrence and to show the actual cause 
of the injury, but merely to rebut the inference that it had failed to use due 
care.” The effect of that decision, as further explained by the court, was not 
that the burden of proof was on the defendant, “but only that the duty was 
cast upon it to go, forward with the evidence, and it was for the jury to say 
whether it had met that obligation.” The burden of proof upon the issue of 
negligence remains upon the plaintiff throughout the trial. Globe Indemnity 
Co. v. Reinhart, 152 Md. 439, 137 A. 43. In the last-cited case the opinion by 
Judge Digges (at page 458 of 152 Md., 137 A. 43), supported one of the rulings 
by the following quotation from Whitlatch vy. Fid. & Cas. Co., 149 N.Y. 45, 43 
N.E. 405, as there quoted from Farmers’ Loan & Trust Co. v. Siefke, 144 N.Y. 
354, 39 N.E. 358: ““There is confusion sometimes in treating of the burden of 
proof, arising out of unexact definitions. The burden is upon a plaintiff to 
establish his cause of action when it is in proper form denied by the other 
party. * * * It is very common to say in such cases that the burden is upon 
the defendant to establish the fact relied upon. All that this can properly 
mean is that when the plaintiff has established a prima facie case the defend- 
ant is bound to controvert it by evidence, otherwise he will be cast in judg- 
ment. When such evidence is given and the case upon the whole evidence, 
that for and that against the fact asserted by the plaintiff, is submitted to 
court or jury, then the question of the burden of proof as to any fact, in its 
proper sense, arises and rests upon the party upon whom it was at the outset, 
and is not shifted by the course of the trial, and the jury may be properly 
instructed that all material issues tendered by the plaintiff must be established 
by him by a preponderance of evidence.’ ” 

(8, 9} The principles applied in the above-cited cases are appropriate to 
the case presented by this record. The defendant’s employees were the only 
persons in a position to know how the fire originated, or at least to describe 
the conditions in the room, and their operations at the time, as reflecting upon 
the question as to whether they were exercising the specially requisite care 
to prevent such an accident. If it be conceded that the testimony offered by 
the plaintiff was not legally sufficient to prove the specific allegations of 
negligence. in the declaration, it is our duty to consider the general effect of 
the evidence upon the issue of negligence, since the prayer to withdraw the 
case from the jury made no reference to the pleadings. Weiss v. Dredge 
& Dock Co., 155 Md. 351, 142 A. 253. In our judgment the facts proved by the 
plaintiff made it the duty of the defendant to “go forward with the evidence.” 

[10] It was testified by Mr. Nes that he and Mrs. Nes entered the living 
room the night before the fire and that he thought his wife turned on the 
switch near the door, but whether she turged it off he was unable to remember. 
There is a suggestion that, if the switch was not turned off, the connecting 
wire may have become so heated as to cause a short circuit, to which the 
fire might be attributed. This theory is not supported by any evidence in the 
case. The fire occurred many hours after Mrs. Nes visited the room with 
her husband, and, if she then changed the position of the switch button, there 
is no indication in the record that such a customary movement would overheat 
the wires and create a danger of fire during the course of the work on the 
following day. But at all events that hypothesis could only be considered with 
due regard to evidence tending to prove that any danger of fire which might 
be supposed to result from an inadvertent shift of the switch would have been 
avoided if the current for that room had been cut off at the fuse box as sug- 
gested to the defendant’s representative by the owner of the building. 

[11] This opinion has referred to John D. Beckley as if he were the only 
defendant, because his two sons who were made codefendants in the suit 
appear from the testimony not to have been associated with him as partners, 
but to have been his employees in the painting business of which he is the 
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sole proprietor. The reversal of the judgment will apply only to him individ- 
ually. 

Judgment reversed, with costs, as to John D. Beckley, and case remanded 
for a new trial, 


GECHIJLAN v. RICHMOND INS. CO., and nine other cases. 
Supreme Judicial Court of Massachusetts. Suffolk. Dec. 2, 1937. 
11 Northeastern Reporter (2d) 478. 
1. VALUE 


An insured who furnished fire insurers with schedule wherein he knowingly 
exaggerated sound value of property destroyed in order to be in more advanta- 
geous position to be paid for real loss suffered was guilty of “attempt to defraud” 
within provision of standard form fire policy that insured’s attempt to defraud 
insurer should invalidate policy, notwithstanding that schedule was not a part of 
formal sworn proof of loss and that insured may not have expected or intended 
ultimately to obtain more than compensation for actual loss (G.L.[Ter.Ed.] 
c. 175, § 99). 

(For other cases, see Insurance, Dec. Dig. § 553[1].) » 

2. VALUE. 

The standard form fire policy contemplates that insured and insurer in 
complete honesty and fairness will ascertain the essential facts of value and of 
loss in accord with the truth, and does not contemplate that insured and insurer 
will haggle over price of property destroyed without regard to its true value 
(G.L.[Ter.Ed.] c. 175, § 99). 

(For other cases, see Insurance, Dec. Dig. § 553{1].) 

3. FRAUD. 
\ provision in standard form fire policy that insured’s attempt to defraud 


insurer shall invalidate the policy is for protection of insurer (G.L.[Ter.Ed.] 
c. 175, § 99). 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 
4. FRAUD. me ‘ : 

In action on standard form fire policy providing that insured’s attempt to 
defraud insurer shall invalidate policy, intent to defraud is not to be presumed, 
and trier of facts should make all reasonable allowance for lack of knowledge 


or sound judgment or for honest mistake of insured and for the tendency to 
helieve that which is to one’s own interect (G.L.[Ter.Ed.] c. 175, § 99). 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 
5. FRAUD. 

Where insured knowingly makes false statements as to value for purpose of 
influencing adjustment of loss, public policy requires that standard form policy 
providing that insured’s attempt to defraud insurer shall invalidate the policy shall 
be so construed as to discourage such conduct and to give full protection to insurer 
(G.L.[Ter.Ed.] c. 175, § 99). 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

6. SOUND VALUE. ; 

Fire insurers which accepted and retained premiums after fire and with knowl- 
edge that insured furnished schedule wherein he knowingly exaggerated sound 
value of property destroyed in order to be in a more advantageous position 
to be paid for real loss suffered did not thereby waive provision of standard form 
nolicies that insured’s attempt to defraud insurers should invalidate policies, since 
policies took effect and premiums became payable and were partly earned before 
the breach (G.L.[Ter.Ed.] c. 175, § 99). 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

7. INTEREST. al 

Under statute, fire insurers who are ultimately found liable for loss sustained 
by insured must pay interest, which begins to run 60 days after the receipt of 
written notice of fire (G.L.[Ter.Ed.] c. 175, § 102). 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Exceptions from ‘Superior Court, Suffolk County; Brogna, Judge. 
Actions of contract by George Gechijian against the Richmond Insurance 





904 The Insurance Law Journal, Vol. 9C | April, 1938 


Company, against the Fulton Fire Insurance Company, against the Firemen’s 
Insurance Company, against the Northwestern National Insurance Company, 
against the Chicago Fire & Marine Insurance Company, against the Rhode Island 
Insurance Company, against Pennsylvania Fire Insurance Company, against South- 
ern Fire Insurance Company, against the Ohio Farmers Insurance Company, and 
against New England Fire Insurance Company. At a trial without a jury there 
was a finding for the plaintiff in each action, and the defendants saved exceptions. 

Exceptions sustained. 

\V. J. Killion and F. J. Carney, both of Boston, for plaintiff. 

G. B. Rowell and A. R. Berge, both of Boston, for defendants. 

Qua, Justice. 

The policies of fire insurance upon which these actions are brought covered 
personal property in the plaintiff’s photographic studio. All of the policies are 
in the Massachusetts standard form; all are dated either December 3 or December 
4, 1930; and all contain the following provision: “This policy shall be void * * * 
if the insured shall make any attempt to defraud the Company either before 
or after the loss.” 

On December poe. a destructive fire occurred in the studio. On January 
7, 1931, the plaintiff “fled” with the companies’ adjusters an unsigned typewritten 
list entitled, “Fire Loss of George Gechijian * * * ,” and containing one hundred 
eighty-three items of personal property. Opposite each item was a figure, presum- 
ably representing dollars, all of the figures being arranged in a column under 
the heading, “Value.” The total of these figures was $27,081. Under a heading, 
“Loss,” no figures were inserted. No jurat was attached. This schedule was 
“filed” early in the negotiations for adjustment of the loss. It was not, however, 
a part of the formal proofs of loss required by the policies. The plaintiff testified 
that the figures given in this schedule represented replacement values and _ that 
the real values were to be determined later. The plaintiff and the companies did 
agree later that the sound value of the property was $15,000 and that the loss was 
$13,000. The judge found that in the schedule the plaintiff “knowingly exag- 
gerated the sound value of the property in order to be in a more advantageous 
position to be paid for the real loss suffered, but not with the intent to defraud 
the insurers.” The principal question in the case is whether these findings are 
mutually inconsistent so that they cannot stand together. Stated differently, the 
question is whether the plaintiff in furnishing to the insurers the schedule wherein 
he “knowingly exaggerated the sound value of the property in order to he in 
a more advantageous position to be paid for the real loss suffered” did as matter 
of law attempt to defraud the companies after the loss in violation of the provision 
of the policies hereinbefore quoted. 

[1-5] In our opinion a design on the part of the insured to gain a position 
of advantage in the settlement of the loss through false representations is a 
fraudulent design and the making of such representations knowingly for that pur- 
pose is an “attempt to defraud” within the meaning of those words as used in 
the policy, even though the insured may not have expected or intended ultimately 
to obtain more than compensation for the actual loss. By such action the insured 
intends to influence the conduct of the insurer to the advantage of the insured. 
The policy does not contemplate that after a loss the insured and the insurer 
shall occupy the positions of vendor and vendee, free to haggle over the price 
of the property destroyed without regard to its true value. Rather it contemplates 
that thev shall cooperate in complete honesty and fairness to ascertain the essential 
facts—the facts of value and of loss—in accord with the truth, and when those 
facts have been ascertained the rights of the parties are fixed by the policy itself, 
the insurer being bound, subject to the limitations of the policy, to pay the loss 
without quibbling, and the insured having no right to demand more. The clause 
hereinbefore quoted is inserted for the protection of the insurer, who is often 
unable to obtain reliable independent information as to the extent of loss. There 
is nothing in it or in the tenor of the standard form of fire policy taken as a 
whole (G.L.[Ter.Ed.] c. 175, § 99) which gives countenance to a construction 
that would permit the insured to play fast and loose with the truth as long as he 
did not intend ultimately to obtain a sum which in the nature of things could 
hardly be anything other than his own estimate of the amount of his loss. Intent 
to defraud is not to be presumed, and the trier of fact should make all reasonable 
allowance for lack of knowledge or sound judgment or for honest mistake on the 
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part of the insured as well as for the tendency to believe that which is to one’s 
own interest, but when it is established, as it is here established by the finding 
of the judge, that the insured has knowingly made false statements, even in 
such a matter as value, for the purpose of influencing the adjustment of the loss, 
public policy demands that the contract be so construed as to discourage such 
conduct and to give full protection to the insurer. Compare G. L. (Ter.Ed.) c. 266, 
§ 111A. Under the terms of the policy it is immaterial that the false statements 
in the schedule were not a part of the formal sworn proofs of loss. 

So far as we know this precise question has not arisen before in this Com- 
monwealth. Cases in which there was no intent to deceive or defraud are not 
in point. See, for example, Towne v. Springfield Fire & Marine Ins. Co., 145 
Mass. 582, 15 N.E. 112. The implications in Little v. Phoenix Ins. Co., 123 Mass. 
380, at page 385, 25 Am.Rep. 96, as far as they go, tend to support this decision, 
and there is nothing to the contrary in Dolan vy. Mutual Reserve Fund Life Asso- 
ciation, 173 Mass. 197, 53 N.E. 398, or in De Guzzi v. Prudential Ins. Co. of 
America, 242 Mass. 538, 136 N.E. 617. 


The case of Sleeper v. New Hampshire Fire Ins. Co., 56 N.H. 401, is almost 
on all fours with the case at bar. It was there found that the insured overstated 
his loss to induce the company to make a speedy settlement and to prevent contro- 
versy, but without any purpose to obtain a greater sum that the insured considered 
the company liable to pay. The court held that this was an attempt on the part 
of the insured “to deceive the insurers by a statement which he knew to be false, 
and done with the purpose of securing some advantate to himself at the expense 
of the defendants” (at page 408 of 56 N.H.), and that the insured could not 
recover on the policy. Other decisions, although not so closly in point, tend 
toward the same result. Claflin v. Commonwealth Ins. Co., 110 U.S. 81, 3 S.Ct. 
507, 28 L.Ed. 76: Dolloff v. Phoenix Ins. Co., 82 Me. 266, 19 A. 396, 17 Am.St.Rep. 
482; Moreau v. Palatine Ins. Co., 84 N.H. 422, 151 A. 817; Virginia Fire & Marine 
Ins. Co. v. Vaughan, 88 Va. 832, 840, 14 S.E. 754; Fink v. La Crosse Mutual Fire 
Ins. Co., 203 Wis. 350, 357, 234 N.W. 339; Columbian Ins. Co. v. Modern Laundry, 
Inc. (C.C.A.) 277 F. 355, 20 A.L.R. 1159: Globe & Rutgers Fire Ins. Co. v. Stal- 
lard (C.C.A.) 68 F.2d 237. 

[6] But the plaintiff argues in substance that the defendants have not been 
injured by the action of the trial judge, because the defendants waived their defense 
by accepting through brokers and agents payment of the premiums on the policies 
after the fire and after knowledge of the matters upon which their defence is 
now hased. It is often stated as a general rule that the acceptance of premiums 
with full knowledge waives a previous breach of condition. Phoenix Mut. Life 
Ins. Co. v. Raddin, 120 U.S. 183, 196, 7 S.Ct. 500, 30'L.Ed. 644: Hanover Fire 
Ins. Co. v.. Dallavo (C.C.A.) 274 F. 258; New York Life Ins. Co. v. Dumler 
(C.C.A.) 282 F. 969; Milkman v. United Mutual Ins. Co., 20 R.I. 10, 36 A. 1121: 
Cases collected in Couch on Insurance, § 687a. See Hodsdon v. Guardian Life 
Ins. Co., 97 Mass. 144, 93 Am. Dec. 73: Rice v. New England Mutual Aid Society, 
146 Mass. 248, 15 N.E. 624. Some of these cases also lay stress upon retention 
by the company of premiums after knowledge of the breach as constituting a 
waiver. However, the cases before us are distinguishable from most, if not 
all, of those just cited in that here the policies actually took effect. and the 
premiums in question became payable and were at least partly earned hefore the 
breach of condition occurred, and that nothing but the plaintiff’s own attempt to 
defraud deprived him of the full benefit of the payments and of the policies. 
Under these circumstances we think that neither acceptance nor retention of 
the premiums is of itself alone a waiver of the breach. The defendants were 
entitled to the premiums. The plaintiff bargained for conditional promises of 
the defendants, got what he bargained for, and should pay the price. See Gutlon 
v. Marcus, 165 Mass. 335, 336, 43 N.E. 125. This result is consistent with if 
not required by the decisions in Parker v. Smith Charities, 127 Mass. 499, 501, 
Elder v. Federal Ins. Co., 213 Mass. 389, 391, 100 N.E. 655, and Adler v. Safe- 
guard Ins. Co., 288 Mass. 409, 192 N.E. 922, wherein we held under comparable 
circumstances that the insured could not recover from the company premiums 
paid. There is ample support for this view in the decisions of other courts. 
Burner’s Administrator v. German-American Ins. Co., 103 Ky. 370, 45 S.W. 109; 
Schimp vy. Cedar Rapids Ins. Co., 124 Ill. 354, 16 N.E. 229; Parsons, Rich & Co. 
v. Lane, 97 Minn. 98, 119, 106 N.W. 485, 7 Ann.Cas. 1144; Northwestern Fire & 
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Marine Ins. Co. v. Connecticut Fire Ins. Co., 105 Minn, 483, 490, 117 N.W. 825; 
A. '‘M. Todd Co. v. Farmers’ Mutual Fire Ins. Co., 137 Mich. 188, 194, 100 N.'W. 
442: Hanover Fire Ins. Co. v. Wood, 209 Ala. 380, 383, 96 So. 250; Pearlstine 
v. Westchester Fire Ins. Co., 70 S.C. 75, 49 S.E. 4; Medley v. German Alliance 
Ins. Co., 55 W.Va. 342, 367, 47 S.E. 101, 2 Ann.Cas. 99; Williston on Contracts 
(Rev.Ed.) § 757, and cases cited. 

For the purposes of the foregoing discussion we have assumed, but without 
deciding, that payments of premiums to the plaintiff’s brokers were equivalent 
to payments to the defendants. See G. L. (Ter.Ed.) c. 175, § 169; Ritson v. 
Atlas Assur. Co., 279 Mass. 385, 391, 181 N.E. 393; Kyte v. Commercial Union 
Assurance Co., 144 Mass. 43, 46, 10 N.E. 518. 

[7] If the defendants are ultimately found liable, interest will begin to run 
sixty days after the receipt by them of written notice of the fire. G. L. (Ter.Ed.) 
c. 175, § 102 (now amended by St.1934, c. 110, § 1). 

Questions based upon requests for rulings and questions of evidence, in so 
far as not already covered, may not arise at another trial and need not be 
discussed now. 

Exceptions sustained. 


KINGSLEY v. SPOFFORD et al. 
Supreme Judicial Court of Massachusetts. Essex. Nov. 30, 1937. 
11 Northeastern Reporter (2d) 487. 
8. INDEMNITY. 


Under statute, a fire policy is a contract of indemnity for loss actually 
sustained, and insured is only entitled to be put in the same condition 
pecuniarily that he would have been in if there had been no fire (G.L.[Ter.Ed.] 
c. 175, $§ 95, 96, 99). 

(For other cases, see Insurance, Dec. Dig. § 502.) 

9. VALUE. oe Se 

“Actual value” as used in a statutory fire policy in which recovery is limited 
to “actual value” excludes recovery for incidental loss resulting from interrup- 
tion of business, etc., but does not limit recovery to “market value,” which 
is not synonymous with actual value though the two may be the same, and is 
to be interpreted in the light of the policy as a contract of indemnity (G.L. 
[Ter.Ed.] c. 175, §§ 95, 96, 99). 

(For other cases, see Insurance, Dec. Dig. § 499.) 

10. MARKET VALUE. : 

Market value of buildings based either on value for purpose of removal or 
on amount by which the market value of real estate is increased as a whole, 
may not be true measure of indemnity for direct loss by fire, since ordinarily 
the buildings do not have a market value apart from the land (G.L.[Ter.Ed.] 
c. 175, §§ 95, 96, 99). 

(For other cases, see Insurance, Dec. Dig. § 499.) 

11. REPLACEMENT. 

The cost of replacement less depreciation is not conclusive as to actual 
value of buildings destroyed or damaged by fire, according to which value 
amount recoverable as indemnity for loss sustained is to be determined, but 
it is important evidence of such value to be considered with other evidence 
(G.L.{Ter.Ed.] c. 175, §§ 95, 96, 99). 

(For other cases, see Insurance, Dec. Dig. § 499.) 

12. OVER INSURANCE. 

_ Statute prohibiting issuance of fire insurance in an amount which with any 
existing insurance exceeds the fair value of the property is not a limitation 
upon the amount recoverable under the policy, though the policy is issued in 
violation thereof (G.L.[Ter.Ed.] c. 175, §§ 95, 193, 194). 

(For other cases, see Insurance, Dec. Dig. § 499.) 

Appeal from Probate Court, Essex County; Dow, Judge. 

Proceeding in the matter of the final account of William M. Kingsley, 
trustee, wherein Etta F. Spofford and others entered objections. From a 


decree entered in the probate court for Essex County allowing the account, 
the objectors appeal. 
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Affirmed. 

M. Rosenthal, of Boston, for appellants. 

W. A. Rollins, of Boston, for appellee. 

Fietp, Justice. 

This is an appeal from a decree of the Probate Court for the county of 
Essex allowing the substituted final account for the period from September 8, 
1928, to July 6, 1935, of the sole surviving trustee under the fifth clause of 
the will of Paul Nelson Spofford late of Port Chester, New York—filed and 
recorded in said court as a foreign will—for the benefit of Joseph Eugene 
Spofford and Paul Cecil Spofford, life beneficiaries, and others. The appellants 
are these life beneficiaries and the succeeding trustee. There is a report of 
material facts, but the evidence is not reported. The judge also filed a docu- 
ment entitled “Rulings.” 

{1, 2] The appellants object only to items in the account for premiums 
paid for fire insurance on buildings on the premises held in trust under said 
fifth clause of the will,” and an item for premiums paid for rent insurance 
amounting to $168. The aggregate amount paid for fire insurance premiums— 
including premiums for fire insurance on furniture, obviously a small amount 
and not now objected to—was $5,940, of which $240 was charged against 
principal. The appellants rightly do not contend that this was not a proper 
case for insurance of the buildings against fire for a reasonable amount at 
the expense of the trust. See Am. Law Inst. Restatement: Trusts, § 176, 
Comment (b). Ordinarily the cost of such insurance, like other current 
expenses of maintaining the real estate, is chargeable to income. Mahoney 
y. Kearins, 282 Mass. 130, 138, 184 N.E. 686. The appellants, however, do 
not contend that any of the premiums paid for fire insurance were improperly 
charged in the account either to income or to principal if the premiums were 
not excessive in amount. The only contention on this branch of the case is 
that the amount of premiums paid was excessive. 


|3] The decree allowing the account imports a finding that the payment 
of premiums for fire insurance as shown therein was not improper because 
excessive in amount. The question presented for decision on appeal is whether 
this finding is consistent with and supported by the facts appearing in the 
report of material facts. Topor v. Topor, 287 Mass. 473, 476, 192 N.E. 52; 
Goldston v, Randolph (Mass.) 199 N.E. 896, 103 A.L.R. 1117. The facts so 
appearing include among others the following: The “property disposed of by 
said fifth clause of the testator’s will consisted of The Bald Pate Inn, a well 
known and at times popular country hotel situated on the border line between 
the town of Georgetown and Boxford in said County of Essex together with 


* The will of the testator is set out in full in the report of material facts. By the fifth 
clause thereof the testator devised to trustees “My land known as ‘Bald Pate’ and lands 
adjoining thereto hereinafter in this article described in Georgetown, and Boxfoed, in said 
Commonwealth with the Inn thereon, the bungalow, stable, and other buildings and all my 
furniture therein [here follows a description of the land devised] * * * to hold, manage, and 
maintain the same and from time to time lease the Bald Pate Inn, and any or all the foregoing 
trust lands immediately adjacent thereto in the discretion of the trustee for the time being 
hereunder for an Inn in a manner similar to that under which said property has been carried 
on,’ and to pay the net income thereof to or for the benefit of the named life beneficiaries 
and for a period of twenty years after the death of the survivor thereof to their issue, “and 
at the end of said twenty years to transfer said premises free from all trusts to such of 
the issue of said Paul Cecil and Joseph Eugene as bear the name of Spofford, such issue taking 
by right of representation and in the event of the failure of any such issue bearing the name 
of Spofford to such of my relations of the name of Spofford as the survivor of said Paul Cecil 
and said Joseph Eugene shall by Will appoint; and in default of appointment then to such 
of my nearist blood relations by the name of Spoftord as would have taken my estate had I 
then died intestate leaving no relations except blood relations of the name of Spofford; it 
being my wish and intentions that said properties which have been in my family for more 
than two hundred and fifty years should continue to be held for and belong to persons by 
the name of Spofford and preferably my nephews the said Paul Cecil Spofford and Joseph 
Eugene Spofford, and their issue.’ The clause further provided “that the trustees for the 
time being hereunder shall have no power to sell or dispose of the premises described in this 
article of my Will except that I give to such trustees a special power to sell and dispose at 
such times and on such terms and to such person or persons without the need of obtaining 
any leave of Court any and all of said Mariette Pasture so called reserving a way over the 
same to be used to go to the top of Bald Pate and to sell and dispose in like manner such 
small parts of the other trust premises as may from time to time be necessary and appropriate 
in adjusting boundary lines or constructing suitable ways and otherwise incidental to the 
genar-l purpose of holding The Bald Pate, Inn, and the greater part of the land about and used 
with the same together for the Spofford family as hereinbefore prescribed for.” 
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several cottages and outbuildings used with the inn. There was also a large 
amount of unimproved land. * * * There was no personal property in the trust 
except some furniture used in the inn. The entire income of the trust came 
as rent of the inn and the buildings used with it. [The gross income of the 
trust for the period covered by the account as shown thereby was $10,864.23.] 
If the inn should be destroyed by fire the income of the trust would not be 
sufficient to pay the taxes, interest on mortgage and other carrying charges 
upon the property, and consequently the property would be lost. During the 
period covered by the account the life beneficiaries have received $1264.43 
each from the trust. They have received nothing since September 10, 1930.” 


With respect to the fire insurance on the buildings the following facts 
appear: The “policies of fire insurance procured to be written upon the trust 
property by the accountant conformed to the Massachusetts standard form 
of fire insurance policy.” “In determining the amount of fire insurance that 
should be carried upon the property the accountant tried to ascertain the 
insurable value of the buildings.” (The judge defined “insurable value,” as 
here used, as “the cost of replacing the buildings less any depreciation that 
should be allowed because of their age or condition of repair.”) “The amount 
so determined varied at different times as the cost of construction varied. 
* * * The accountant placed the fire insurance with the purpose of carrying 
a sufficient amount to replace the property in case it was destroyed by fire. 
He made inquiries of the tenant who had leased the inn for many years. He 
requested the insurance agent to have the buildings examined to ascertain 
their insurable value and he employed two contractors and builders to give 
him estimates of the cost of replacing the buildings. * * * The estimates of 
said contractors strictly do not show replacement costs. The buildings were 
very old and built with heavy beams and frame and the cost of duplicating 
them would be great. The estimates of the contractors were upon the cost of 
erecting buildings of the same size and form using modern materials and 
methods of construction.” The judge found that if “it be held that it was 
proper for the trustees to use the replacement value of the buildings as the 
test of the amount of insurance to be carried * * * the items in the account 
showing payments for fire insurance are reasonable and proper * * * [but 
that] the market or fair value of the buildings to be used with the land upon 
which they stand during the period covered by the account was as follows: 
{Here follow valuations of separate buildings aggregating $15,400 in amount.)” 
From the report of material facts it appears that the buildings were insured 
for at least twice this amount, and for a part of the period for much more 
than twice this amount. The judge in his “Rulings” stated that he ruled that 
“it was the duty of the trustee to insure the buildings in such sums as would 
suffice to replace the buildings if destroyed by fire,” and declined to make 
the rulings requested by the appellants. 

[4-6] No part of the premiums paid for fire insurance on buildings as 
shown in the account is to be disallowed on the ground that the amounts paid 
were excessive if, according to the standard of conduct applicable generally 
‘to the management of the affairs of the trust, the payments were made in 
good faith and in the exercise of sound discretion, that is, in the exercise of 
reasonable skill, prudence and judgment. The trustees cannot be held for the 
consequences of an error in judgment unless the error is such as to show 
either that they acted in bad faith or that they failed to exercise sound discre- 
tion. Pine v. White, 175 Mass. 585, 590, 56 N.E. 967; Taft v. Smith, 186 Mass. 
31, 32, 70 N.E. 1031; Kimball v. Whitney, 233 Mass. 321, 331, 123 N.E. 665; 
State Street Trust Co. v. Walker, 259 Mass. 578, 583, 157 N.E. 334. The specific 
facts reported support the conclusion that the payments were made in good 
faith and in the exercise of sound discretion. 


[7] That the facts reported support the conclusion that the trustees acted 
in good faith requires no discussion. The principal contention of the appellants 
is that the premiums paid for fire insurance were excessive because the build- 
ings were insured for a greater amount than could be recovered if they were 
destroyed by fire. Obviously the trustees were not required, in the exercise 
of sound discretion, to determine at their peril the precise amount which could 
be recovered on the policies in the event of total destruction of the buildings 
or which would be the basis for recovery in the event of partial destruction 
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thereof. Nor is it essential to a decision of this case to determine that amount. 
This contention of the appellants is met if the amount for which the buildings 
were insured did not exceed the amount which might reasonably be anticipated 
as the amount of recovery in the event of total destruction of the buildings or 
the basis for recovery in the event of partial destruction thereof. 

Each policy—which was in the standard form prescribed by G.L.(TerEd.) c. 
175, § 99—provided that the company “should not be liable beyond the actual 
value of the property at the time any loss or damage happened,” and that the 
amount of loss or damage by fire to “be established according to the actual 
value of the property at the time any loss or damage happens.” The first of 
these provisions merely embodies the provision of G.L.(Ter.Ed.) c. 175, § 96, 
that if “buildings within the commonwealth insured against loss by fire are 
totally destroyed by fire, the company shall not be liable beyond the actual 
value of the insured property at the time of the loss or damage.” See King v. 
Niagara Fire Ins. Co., 234 Mass. 301, 306, 307, 125 N.E. 572. G.L.(Ter.Ed.) c. 
175, § 95, prohibits a company from issuing any insurance “of an amount which, 
with any existing insurance thereon, exceeds the fair value of the property.” 

[8] A contract of fire insurance is a contract of indemnity, so far as direct 
loss or damage is concerned. Hewins v. London Assurance Corp., 184 Mass. 
177, 179, 68 N.E. 62. “It is well settled that the principle on which damages are 
assessed in insurance cases is that of indemnity for the loss actually sustained.” 
Wall v. Platt, 169 Mass. 398, 405, 48 N.E. 270, 273. In a case which arose under 
a policy of fire insurance issued before the adoption of the standard form of 
policy it was said that the “contract of the insurer is not that, if the property is 
burned, he will pay its market value; but that he will indemnify the assured, 
that is, save him harmless, or put him in as good a condition, so far as prac- 
ticable, as he would have been in if no fire had occurred.” Washington Mills 
Emery Manuf. Co. v. Weymouth & Braintree Mutual Fire Ins. Co., 135 Mass. 
503, 506-507. In the later case of Tabbut v. American Ins. Co., 185 Mass. 419, 
421, 70 N.E. 430, 431, 102 Am.St.Rep. 353, it was said that “A contract for 
insurance against fire, in the form prescribed by our statute, is a contract of 
indemnity, and the assured is only entitled to be put in the same condition 
pecuniarily that he would have been in if there had been no fire.” 


[9, 10] The words “actual value” in the policies and in the statute are to 
be interpreted in the light of the nature of the insurance contract as 
a contract of indemnity. They import that recovery for loss _ cannot 
be based upon a value dependent upon fanciful considerations (compare 

“Wall v. Platt, 169 Mass. 398, 407, 48 N.E. 270), and that recov- 
ery cannot be had _ for’ incidental loss or damage resulting from 
fire, such, for example, as “interruption of business, loss of profits, 
or even loss of rents.” Hewins v. London Assurance Corp. 184 Mass. 
177, 179, 68 N.E. 62, 63. But the words “actual value” do not import that 
recovery is limited to market value. The words “actual value” as commonly 
used and as used in the policies and in the statute are not synonymous with 
the words “market value” (see Woonsocket Machine & Press Co. v. New York, 
New Haven & Hartford Railroad, 239 Mass. 211, 214, 131 N.E. 461), though 
the actual value of property and its market value are frequently the same. 
Furthermore, “market value does not in all cases afford a correct measure of 
indemnity. * * * In some cases there is no market value properly speaking; 
and in others, if there is, it plainly would not of itself afford full indemnity.” 
Wall v. Platt, 169 Mass. 398, 405, 406, 48 N.E. 270, 273. See Massachusetts 
General Hospital v. Belmont, 233 Mass. 190, 207, 124 N.E. 21. Buildings adapted 
to the land on which they stand are not ordinarily bought and sold in the 
market separately from the land and ordinarily do not have a market value 
apart from the land, in the strict sense of the term. And the so called market 
value of such buildings, based either on their market value for the purpose of 
removal or on the amount by which they increase the market value of the 
real estate as a whole, may not be a true measure of indemnity for direct 
loss by fire. Bardwell v. Conway Mutual Fire Ins. Co., 122 Mass. 90, 95; Wall 
v. Platt, 169 Mass. 398, 406, 48 N.E. 270; McAnarney v. Newark Fire Ins. Co., 
247 N.Y. 176, 181, 183, 159 N.E. 902, 56 A.L.R. 1149. 

_ [11] On the other hand, even where market value will not afford the 
indemnity for which the contract of insurance provides, the cost of replace- 
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ment, less depreciation, is not conclusive as to the actual value of a building 
destroyed or damaged by fire, according to which value the amount recover- 
able as indemnity for loss so sustained is to be determined. But it is 
important evidence of such value to be considered with other evidence. See 
Washington Mills Emery Manuf. Co. y. Weymouth & Braintree Mutual Fire 
Ins. Co., 135 Mass. 503, 505, 506, 507; Wall v. Platt, 169 Mass. 398, 406, 48 N.E. 
270; McAnarney v. Newark Fire Ins. Co., 247 N.Y. 176, 184-186, 159 N.E. 902, 
50 A.L.R. 1149. The cases of Second Society of Universalists in Boston v. 
Royal Ins. Co., Ltd., 221 Mass. 518, 109 N.E. 384, Ann.Cas. 1917E, 491, and 
King v. Niagara Fire Ins. Co., 234 Mass. 301, 125 N.E. 572, relied on by the 
appellants, are not authorities to the contrary. In each of these cases the 
replacement cost which was held to be immaterial was the cost of replacing a 
building totally destroyed by fire by a building of different character where the 
building laws did not permit replacement by a building of the same character. 
See, also, Brinley v. National Ins. Co., 11 Metc. 195, 198. Compare, however, 
Hewins y. London Assurance Corp., 184 Mass. 177, 68 N.E. 62, where an insured 
building ‘was only partially destroyed. These decisions do not require that, 
in determining the value of a building either totally or partially destroyed by 
fire, the cost of replacement, less depreciation, of a building of the same 
character be excluded from consideration. 

{12] G.L.(Ter.Ed.) c. 175, § 95, is not a limitation upon the amount recoverable 
under a policy though the policy is issued in violation thereof. G.L.(Ter.Ed.) c¢. 175, 
§§ 193, 194; Hewins vy. London Assurance Corp., 184 Mass. 177, 183, 184, 08 N.E. 62; 
Austin v. Dixie Fire Ins. Co., 232 Mass. 214, 216-218, 122 N.E. 382; Harwood v. 
Security Mutual Life Ins. Co., 263 Mass. 341, 348, 161 N.E. 589. 

[13] We think that, in the light of the governing principles of law, on the facts 
reported, the trustees might reasonably have anticipated recovery on the policies, in 
the event of loss or damage by fire, of an amount established according to a value 
greater than the “market or fair value’—“fair value” evidently being used here as 
synonymous with “market * * * value”—of the buildings as found by the probate 
judge, based wholly or partly on replacement cost, less depreciation. Consequently, 
the facts reported support the conclusion that, so far as the propriety of the payments 
of premiums depends upon the amount which would be recoverable under the policies, 
the trustees exercised sound discretion. 


|14] The appellants suggest further that the amounts paid for premiums were 
excessive because constituting so large a part of the income of the trust. The 
payments are not to be disallowed on this ground. The duty of the trustees was 
to manage the trust in accordance with the intention of the testator as disclosed by 
the will and with-due regard to the respective interests of the successive bene- 
ficiaries. Am.Law Inst. Restatement: Trusts, § 232. While the testator may have 
expected that the trust would yield a reasonable income for the life beneficiaries his 
primary purpose, as disclosed by the will, was to preserve for “the Spofford 
family” the greater part of the real estate devised in trust. This primary purpose 
was to be carried out even if the life beneficiaries did not receive as much income 
as a trust having no such primary purpose would normally produce. The facts 
reported show that it was important to the carrying out of this primary purpose 
that the buildings be kept insured at the expense of the income of the trust. The 
trustees were not required to incur the risk of loss of the devised property through 
destruction of the buildings by fire without adequate insurance, or to exhaust such 
devised property in the payment of insurance premiums in order that there might 
be more income for the life beneficiaries. The facts reported support the conclusion 
that it was an exercise of sound discretion in the administering of the trust accord- 
ing to the testator’s intention to insure the buildings in such sums as would replace 
them if they were destroyed by fire, making due allowance for depreciation. 

{15] The ruling or finding that “it was the duty of the trustee to insure the 
buildings in such sums as would suffice to replace the buildings if destroyed by fire” 
clearly refers to replacement cost, less depreciation. It necessarily imports a ruling 
or finding that it would be an exercise of sound discretion to insure the buildings 
in such amounts. We need not consider the rulings requested by the appellants 
which the probate judge declined to make. Even so far as they stated the law 
correctly, in a case like this, failure to make them is not a ground for reversing the 
decree. Worcester Bank & Trust Co. v. Eflis (Mass.) 197 N.E. 637. 

{16] The appellants, though including the small item for premiums paid for 
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rent insurance among the items to which they object (an item which the probate 
judge found to be a proper expenditure reasonable in amount), make no argument 
in support of the objection. This objection is treated as waived. See Commissioner 
of Banks v. Cosmopolitan Trust Co., 247 Mass. 334, 346, 142 N.E. 100. 

Decree affirmed. 


FOGLE v. FIDELITY FIRE INS. CO. OF NEW YORK. No. 35346. 
Supreme Court of Missouri, Division No. 2. Dec. 17, 1937. 
111 Southwestern Reporter (2d) 154. 
1. ORAL CONTRACT. 

Allegation that insurer agreed to and did insure the insured and that the agree- 
ment was evidence by its written instrument filed with petition constituted declara- 
tion on written contract rather than on oral contract, where instrument filed with 
petition was merely application showing that, if accepted, written policy would 
be issued, rendering admissible written policy which constitued written contract, 
if any existed, between parties. 

(For other cases, see Insurance, ‘Dec. Dig. § 645[3].) 

4, POLICY FORM. 

Where petition in action on fire policy declared on written contract, but insured 
tried and submitted case on theory of oral contract, fire policy allegedly constituting 
written contract between parties and offered by insurer as evidence of policy 
customarily issued by it was admissible as tending to show the terms and conditions 
of the intended agreement. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

7. COUNTERSIGNATURE. 

Fire policy was not void for lack of countersignature by insurer’s resident 
agent as required by statute and could have been enforced against insurer. 
Mo.St.Ann, § 5902, p. 4501. 

(For other cases, see Insurance, Dec. Dig. § 133[3].) 

8 RESIDENT AGENT. 

Fire policy offered for purpose of showing the usual terms and conditions 
of policies issued by insurer and other companies insuring farm properties in 
state was admissible for that purpose, regardless of whether countersigned by 
insurer’s resident agent. Mo.St.Ann. § 5902, p. 4501. 


(For other cases, see Insurance, Dec. Dig. § 651[3].) 


Appeal from Circuit Court, Gentry County; Thomas A. Cummins, Judge. 

Action by J. Carl Fogle against the Fidelity Fire Insurance Company of New 
York. From an adverse judgment, the defendant appealed to the Kansas City 
Court of Appeals, which reversed the judgment and remanded the cause, 99 
S.W.2d 518, but the cause was certified to the Supreme Court on the request of 
a dissenting judge. 

Judgment reversed and cause remanded. 

Hogsett, Smith, Murray & Trippe, of Kansas City, for appellant. 

Crossan & Hall, of Kansas City, F. P. Stapleton, of Albany, and Du Bois, 
Miller & Beavers, of Grant City, for respondent. 

Coo.ey, Commissioner. 


Action to recover for loss and damage by fire, based upon an alleged contract 
of fire insurance. Plaintiff, Fogle, suing as assignee of the insured, Charles E. 
and Minnie A. Harding, husband and wife, owners of the burned property, recov- 
ered judgment for $3,175.32. Appeal was granted defendant to the Kansas City 
Court of Appeals, where on a rehearing, the judgment was reversed and the cause 
remanded, but by a divided court, one judge dissenting. On request of the 
dissenting judge the cause was certified to. this court, pursuant to constitutional 
mandate, and is here for determination on the merits. The majority and minority 
opinions of the Court of Appeals appear in 99 S.W.2d 518 et seq. 


The case was tried upon an amended petition which, after alleging in substance 
that plaintiff was a resident citizen of the state of New York and that defendant 
was a fire insurance corporation organized under the laws of that state, licensed 
to do business in Missouri, and that Charles E. and Minnie A. Harding owned 
the insured property, alleged that on December 20, 1931, the defendant, in consid- 
eration of $158.79 paid to it by the Hardings, “did agree to insure and did 





912 The Insurance Law Journal, Vol. 90 [April, 1938 


insure Charles E. and Minnie A. Harding against all direct loss or damage 
by fire in the total sum of fifty-five hundred dollars ($5,500.00) and on * * * 
(property described, giving amounts on each of a number of items), said insurance 
being for a period of three years, beginning on December 20th, 1931, and ter- 
minating December 20th, 1934; that said agreement was evidenced by defendant 
by its instrument in writing, filed herewith and marked Exhibit A.’ (Italics ours.) 

Defendant, by its verified answer, denied generally the allegations of the 
amended petition and specifically denied having executed the contract or a contract 
such as pleaded by plaintiff, averring that the exhibit attached to plaintiff's 
petition was not a contract of insurance but only a portion of an application for 
insurance, and that the actual contract was the policy described in and attached 
to the answer, a verified copy of which was attached to and filed with the answer. 
Said policy is numbered 0133466 and was offered in evidence as Defendant's 
Exhibit F—but on plaintiff’s objection was rejected by the court. The answer 
pleaded at length the provisions of said policy, including a provision that if the 
insured buildings should become “vacant, unoccupied or uninhabited and so 
remain for a period exceeding ten days, without written consent hereon * * * 
this entire policy shall be null and void.” The answer also pleaded a “mortgage 
clause,” attached to the policy, in favor of the Northwéstern Mutual Life Insur- 
ance Company, which held a $4,500 first deed of trust on the insured property. 
The answer pleads breaches by the insured of conditions of the policy, especially 
of the vacancy clause. 

Plaintiff's reply denied generally the “new matter” (without other designation), 
set out in the answer, and denied that any written contract ever existed “as alleged 
in defendant’s answer,” but averred, if the provisions of “such contract as alleged 
in defendant’s answer were a part of such contract,” plaintiff had fully performed 
them. If further reference to the pleadings is necessary it will be made in the 
course of the opinion. 

The Hardings owned a farm of 175 acres in Johnson county on which were 
a dwelling house, barn, and a number of appurtenant outbuildings. Part of the 
farm, 135 acres, on which were said buildings, was covered by a deed of trust 
securing $4,500 to the Northwestern Mutual Life Insurance Company. On Decem- 
ber 20, 1931, Mr. Hardipg applied to Charles E. Lancaster, defendant’s local 
agent, for insurance on Said buildings. He (individually) signed and delivered 
to Lancaster a partially filled out printed form of application. It stated the amount 
of insurance requested on each building and that the insurance was to be for a 
period of three vears from December 20, 1931, and contained this clause: “Loss, 
if any, payable to Northwestern Life Insurance Company * * * as interest may 
appear.” . Plaintiff introduced this application as his Exhibit 1. As introduced 
in evidence, it bore at the top the notation “0133466,” and had attached to it a 
paper headed “to attach to policy No. 0133466, name of assured C. E. and Minnie 
A. Harding, State of Mo. Date Chicago, 10-1-32, 19—, Endorsement,” which 
paper made some changes in certain items of the coverage, not here material. As 
introduced in evidence said Exhibit 1 also had attached to it a “standard mortgage 
clause,” which by its terms was to be attached to and form part of “policy No. 
0133466,” and was dated December 20, 1931. It also bore this indorsement : 

“Name of Assured C. E. Harding. 

“Notice is hereby taken that the within described property is. owned jointly 
by C. E. Harding and his wife Minnie A. Harding. 

“Loss, if any, payable accordingly. 


“Attached to and subject to all conditions of Policy No. 0133466 of the Fidelity- 
Phenix Fire Insurance Co. of New York. Chicago 2-29-32.” 


It appears from Harding’s testimony that these indorsements were made after 
he had signed the application. The last one above mentioned was made at his 
request. He testified that he had nothing to do with attaching the “mortgage 
clause.” He further testified that at the time of making the application Lancaster 
examined, with him, the buildings and determined the amount to be written upon 
each and promised to write the insurance, for a period of three years from Decem- 
ber 20, 1931; that the premium was to be $158.79, which he paid; that Lancaster 
said he would take “these papers” (evidently the application), fill them out, 
and “return my duplicate policy to me and send the policy direct to Northwestern 
Mutual Life Insurance Company as they held the loan against the land”; that 
Lancaster filled out the blanks in the application, so far as they were filled at 
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all, later, and after he, Harding, + sgned the application. He testified that 
Lancaster said he would send or bring him a duplicate of his policy, and later 
did give him what he, Lancaster, said was “a duplicate of my contract, that is 
what I understood it was.” Plaintiff was handed his Exhibit 2, which is the 
Exhibit A referred to in and attached to the petition. It is substantially the same 
as Exhibit 1 (application) above referred to. This followed: 

“Q. He said it was a duplicate of your insurance contract? A. Yes, sir. 

“By Mr. Hogsett: Just a moment. We object. That is calling on the witness 
to vary the terms of the instrument, which on its face shows it is on a printed 
form and headed ‘application’ and shows that it is an application and not a policy 
and no insurance contract. It is a printed form of application and shows on its 
face. It is an attempt to vary the terms of the printed instrument.” 

The court overruled the objection, defendant excepting. Plaintiff then, over 
defendant’s objection, introduced in evidence said Exhibit 2. Harding also testified 
that on December 20, 1931, Lancaster told him his insurance would take effect 
“right now”; that said Exhibit 2 was the only writing he had received. ‘When 
said Exhibit 2 was introduced, defendant’s counsel asked, “may the record show 
that the exhibit you are passing to the jury is an exhibit which was attached 
to the amended petition and upon which the suit is predicated?” to which plaintiff’s 
counsel replied, “Yes, sir.” 

The application (Exhibit 1) above referred to, as well as Exhibit 2, contains 
a direction “mail policy to agent,” and it clearly appears from Harding’s testimony 
that he understood and intended that if his application was accepted a written 
policy would be issued and by his approval and direction was to be sent to the 
mortgagee. Pursuant to such understanding the ploicy was issued and was 
mailed by the insurer to Lancaster, and by the latter transmitted to the insurance 
company, mortgagee. Harding himself did not actually see the policy prior to 
the fire, though, as stated, he contemplated and intended that a written policy 
would be issued and understood that such had been done. After the fire in ques- 
tion, he made proof of loss, referring therein to policy No. 0133466. 

In September, 1932, an old building called a smokehouse was burned and 
some slight damage was done to the dwelling and another building. That loss 
was adjusted and defendant gave Harding a check for $10 in settlement thereof, 
though Harding says he never cashed the check. Defendant claimed that the 
smokehouse was not covered. In the present suit there was a claim for $100 on 
that smokehouse, for which plaintiff recovered. For details concerning this see 
dissenting opinion in Fogle v. Fidelity-Phenix Fire Insurance Co., supra, 99 
S.W.2d 518, loc. cit. 524 et seq. In March, 1933, there was a group of fires, 
of apparently incendiary origin, involving several of the insured buildings. These 
were extinguished by the Hardings. No substantial loss occurred and no claim 
was reported to defendant’s agent and an indorsement was issued by defendant 
leased the premises to a tenant, Casey, and moved to Worth county. This fact 
was rported to defendant’s agent and an indorsement was issued by defendant 
consenting thereto. Casey, on account of crop failure, etc., abandoned the premises 
in September, 1933. Thereafter, and until the fire here in question, a_ period 
of some five months, the premises, including the insured buildings, were vacant 
and unoccupied, as the Hardings knew. No notice of such vacancy was given 
defendant, and such fact was unknown to it until after the fire here in question, 
and of course, therefore, no consent was given by defendant for such vacancy. 
Defendant asserted at the trial herein that it would not have issued a vacancy 
permit on mortgaged farm property. 


About midnight on February 12, 1934, while the buildings were still vacant, 
seven fires, of apparently incendiary origin, broke out at about the same time, 
in seven separate buildings, all covered by the insurance in question. It is not 
contended, and there is no evidence tending to show, that the Hardings had any- 
thing to do with any of these incendiary fires. 

After the fires of February 12, 1934, defendant paid the mortgagee $1,500, 
pursuant to the “mortgage clause” attached to the policy. The Hardings thus 
obtained credit for that amount on their debt to the insurance company. After 
the fire defendant’s adjuster attempted to settle with Mr. Harding, first offering 
$1,133.33 in settlement, later $1,775.00—“one half of the loss’—which offers Hard- 
ing declined, saying he did not know what would be satisfactory to the mortgagee. 

Defendant offered in evidence the policy it had issued, No. 0133466 (its Exhibit 





914 The Insurance Law Journal, Vol. 9U [April, 1938 


F), three times in the course of the trial and upon the following theories: (1) 
That the application was not a contract of insurance but a mere offer or request 
for insurance and that said Exhibit F was the real contract: (2) that, even if 
there was an oral contract, the law presumes that the parties intended the contract 
should embrace the usual policy conditions, and in that connection it offered to 
prove that said policy did embrace such usual conditions; and (3) that the policy 
was competent evidence showing that the Hardings had collected a loss thereunder 

the $1,500 paid to the mortgagee. The court rejected all of said offers. A more 
detailed statement of the facts appears in the two opinions in Fogle v. Fidelity- 
Phenix Fire Ins. Co., supra. If deemed necessary to state further facts in our 
disposition of this appeal, same will be done hereinafter. 


[1-3] We think the trial court erred in refusing to admit in evidence Defend- 
ant’s Exhibit F, the policy issued by it, and that the error was material and prej- 
udicial, necessitating reversal of the judgment. Plaintiff contended at the trial 
that his petition declared upon an oral contract of insurance and that the applica- 
tion, his Exhibit 1, and his Exhibit 2 (the exhibit A referred to in and attached 
to the petition), were evidentiary of the oral contract he relied upon. Devore 
v. Franklin Fire Ins. Co., 223 Mo.App. 1162, 25 S.W.2d 131. Plaintiff's case on 
his part was tried and submitted to the jury on the theory that he was suing 
on an oral contract of insurance, and his recovery was upon that theory. That 
there may be a valid oral contract of insurance seems not to be seriously disputed, 
and need not be discussed. But see, in effect so holding, Baile v. St. Joseph 
Fire & Marine Ins. Co., 73 Mo. 371; Devore v. Franklin Fire Ins. Co., supra; 
McNabb v. Niagara Fire Ins. Co., 224 Mo.App. 396, 22 S.W.2d 364. In our opinion, 
plaintiff’s petition can only be construed as declaring on a written contract and 
not upon an oral contract. It alleges that defendant agreed to and did insure 
the Hardings and that said agreement was evidenced by its instrument in writing, 
referred to in and filed with the amended petition. Plaintiff argues that by such 
allegation he meant only that said exhibit was evidence—some evidence—of the 
oral contract relied upon and which, as we understand him, he contends was 
otherwise sufficiently pleaded. He did not, however, rely upon said exhibit as, of 
itself, fully “evidencing” his claimed oral contract, but introduced oral evidence in 
addition. It is not usual or necessary to plead what amounts merely to evidence by 
which a pleaded cause of action is to be sustained. Plaintiff’s amended petition (as 
his original petition, which was introduced in evidence) was in form appropriate to 
declare upon a written contract, and we agree with the majority opinion of the 
Court of Appeals that it did so declare. The defendant so understood and con- 
strued it and framed its answer accordingly. It first offered its Exhibit F on that 
theory. If there was a written contract between the parties, it could only have‘ heen 
said policy. It is conceded that neither Plaintiff’s Exhibit 1 (the application) nor 
his Exhibit 2 constituted a contract of insurance. Each, on its face, was and pur- 
ported to be only a partially filled in application for insurance. Each contemplated, 
as shown on the face thereof, that, if accepted, a written policy would be issued. 


However, as we have said, plaintiff tried his case upon the theory that his 
amended petition declared upon an oral contract and the court permitted him to 
proceed upon that theory. Without going into detail, we think it sufficient to sa) 
that it appears from the record that defendant combatted that theory, contending 
that the suit was founded upon a written contract, but, when overruled by the 
court on that proposition, attempted to meet plaintiff on that battle front, and on 
that issue again offered its Exhibit F as evidence of the usual conditions of 
policies issued by it, and in this connection offered to prove, by oral evidence, that 
said Exhibit F was the usual, regular, ordinary, standard form of fire insurance 
policy on farm property being used and issued by defendant at the time in question. 
These offers were refused. 

In this connection it may be stated that, when plaintiff indicated that he was try- 
ing the case on the theory of an oral contract and the court indicated that it was 
permitting trial on that theory, defendant did not file an affidavit of surprise, under 
section 817, R.S.1929, Mo.St.Ann. § 817, p. 1070, providing that no variance between 
pleading and proof shall be deemed material unless it shall have misled the adverse 
party to his prejudice and that when it is claimed that a party has been so misled 
such fact must be proved to the satisfaction of the court by affidavit showing in 
what respect such party has been misled. Plaintiff contends that even if his peti- 
tion be construed to declare upon a written contract the proof of an oral contract 
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was merely variance and that defendant’s failure to file the statutory affidavit pre- 
cludes it from urging that matter on appeal. Contra, defendant argues that it con- 
stituted a complete failure of proof of the cause of action pleaded and that said 
statute has no application. We deem it unnecessary to decide that question, 
because if the case is retried it will doubtless be on amended pleadings under which 
such question will not arise. : 

[4] We think that even on the theory that the contract was oral the policy 
should have been admitted as tending to show the terms and conditions of the 
intended agreement. In Swinney v. Conn. Fire Ins. Co., Mo.App., 8 S.W.2d 1090, 
1092 [2-3] it is said: “It is also well settled that, if there had been no insurance 
certificate issued in this case, but only a parol agreement for insurance entered into, 
the law would presume, in the absence of proof to the contrary, that the parties 
intended that the insurance contract should contain the usual conditions of such 
contracts. Vining v. Franklin Fire Ins. Co., 89 'Mo.App. 311; Duff v. Fire Asso- 
ciation, 129 Mo. 460, 30 S.W. 1034.” a 

In Duff v. Fire Association, supra, 129 Mo. 460, loc. cit. 464, 30 S.W. 1034, the 
court quotes with approval from 1 May on Insurance, 3d Ed., § 23: “the terms o 
the agreement for a policy, not specified, are presumed to be those of ordinary 
policies issued by the same insurer on similar risks.” The suit was upon an alleged 
oral contract, it being further alleged that the defendant’s agent promised to deliver 
a policy to the plaintiff but did not do so. It was contended that the petition was 
defective in that it failed to set forth the terms and conditions of the policy that 
was to have been issued and aver performance of such conditions. This court 
denied that contention, holding the petition sufficient, and saying, 129 Mo. 460, loc. 
cit. 466, 30 S.W. 1034, 1035: 

“Facts raised by merely legal implication cannot be constitutive facts, necessary 
to he averred in order to state a cause of action, under our system of pleading. 
Such constitutive facts are the actualities of the transaction. A legal implication, 
from those actualities, of other facts, may authorize the use of such implied facts 
to defeat a recovery, but cannot be essential to the statement of a cause of action 
which arises, if at all, upon the statement of the actual facts. 

“Tf such implied facts need not be averred in order to state a cause of action, 
much less need they be averred for the purpose of making an anticipatory plea dis- 
charging their force and effect. It was for the defendant to show that the actualities 
of the transaction in this case are subject to the implication, the protection of which 
it seeks, which it could only do by producing the form of policy which the associa- 
tion issues upon similar risks, containing conditions which must be performed 
before recovery can be had, and showing a breach of some such conditions. Unless 
such form, containing such conditions, be pleaded and produced by the defendant 
on the trial, no implication could arise that plaintiff's contract was made with refer- 
ence to the particular conditions therein contained; and the plaintiff may recover on 
the actual, completed, oral contract of insurance without conditions, just as it was in 
fact made, and set out in the petition.” 

In the case before us the defendant did not plead the usual terms and conditions 
of policies issued by it, but in this respect we think this case is distinguishable from 
the Duff Case. In the Duff Case the petition declared upon an oral contract, plead- 
ing sufficient facts to constitute such contract. In the instant case the petition 
declared upon a written contract. Defendant was called upon to meet that pleading. 
It could hardly be expected to anticipate that plaintiff would present his case, or 
he permitted to present it, on the theory of an oral contract and to file an anticipa- 
tory answer to meet issues not presented by plaintiff’s petition. 

When, after vainly protesting that the petition declared upon a written contract, 
defendant attempted to meet plaintiff’s contention that the suit was on an oral con- 
tract, it offered to prove, by a witness qualified to testify thereto, that the policy 
(Exhibit F) was the standard, regular, and usual form of fire policy used by the 
defendant and other insurance companies writing farm policies in Missouri, and 
further offered and attempted to introduce the policy. To these offers plaintiff made 
this objection, which was sustained by the court, viz.: “The plaintiff objects to 
the answer sought by this question for the reasons following: That the policy 
shows for itself its terms and is the hest evidence. Second—the policy has already 
been excluded by the court. Third—that in any event this plaintiff could not be 
bound by any customary policy. That this case from the plaintiff's standpoint is 
based on an oral contract of insurance, complete in every respect, and containing 
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all terms essential to make a valid and legal oral contract and could not be in any 
way affected by the customary policy or customary form of the defendant. In 
other words we have a complete oral contract of insurance, like any other contract. 
Not a thing is lacking.” 

[5, 6] The Statute, section 5829, R.S. 1929, Mo.St.Ann. § 5829, p. 4459, requires 
fire insurance companies doing business in this state to file “the form of policy for 
use” by them in this state. Assuming that defendant had complied with that 
statute, it is argued that such filed form or a certified copy thereof was the best 
evidence. But the objection to the offer of proof as to the usual terms and con- 
ditions of fire insurance policies was not made upon that ground. The only objection 
along that line, as being best or secondary evidence, was that the policy, not the form 
presumably filed pursuant to statute, was the best evidence. Defendant was offering 
and trying to introduce in evidence that policy. We think it clear that a party may 
waive the objection that offered evidence is not “the best” evidence. Certainly, ir 
the circumstances, plaintiff cannot urge that what he claimed was the best evidence 
—the policv—was not introduced when said policy was offered by defendant and 
upon plaintiff’s objection was rejected by the court. 

[7, 8] It appears that one reason, perhaps the reason, why the court refused 
to admit the policy in evidence, was that it was not countersigned by Lancaster, 
defendant’s resident agent, as required by section 5902, R.S.1929, Mo.St.Ann. § 
5902, p. 4501. Lancaster testified that he “overlooked” countersigning the policy 
The policy itself provided that it should not be valid until countersigned by defend- 
ant’s vice president or “the manager of the Farm Department at Chicago, Illinois.’ 
It was countersigned by the latter. When the policy was first offered plaintiff 
objected on the ground, in substance, that because the policy was not countersigned 
by the resident agent it was not a legal contract and not binding on plaintiff—in 
effect that it was void, at least as to plaintiff. The objection was sustained. The 
policy was not void for lack of countersignature by the resident agent. It could 
have been enforced by plaintiff against the insurer. See Shelby v. Conn. Fire Ins. 
Co., 218 Mo.App. 84, 262 S.W. 686; Lumbermen’s Mut. Ins. Co. v. R. Co., 149 Mo. 
165, 50 S.W. 281: State ex rel. Chorn v. Hudson, Mo.App., 222 S.W. 1049. Whether 
or not the insurer could assert the validity of the policy as a contract, notwith- 
standing its failure to comply with the statute, we shall not here undertake to deter- 
mine. When the policy was offered the second time, it was in response to plaintiff's 
then asserted theory of a suit on oral contract and for the purpose of showing the 
usual terms and conditions of policies issued by defendant and other companies 
insuring farm properties in Missouri. Whether countersigned by the resident 
agent or not we think it should have been admitted for that purpose 

[9] Defendant timely filed petition and bond for removal to the federal court. 
The petition alleged that defendant was a New York corporation and a citizen and 
resident of that state: That the Hardings were citizens and residents of Missouri; 
that plaintiff was a citizen and resident of New York; that the assignment of the 
cause of action to the plaintiff was made for the sole purpose of fraudulently 
attempting to prevent removal of the cause to the federal court. The trial court 
denied the petition for removal. On facts analogous to those presented in the instant 
case the United Staes District Court, Western District of Missouri (by Otis, J.), 
upon review of the authorities, denied a petition for removal. Under that decision 
the filing of the petition for removal herein did not deprive the court of jurisdicsion. 
See, also, Macom v. Fitzsimmons Drilling Co., 284 U.S. 183, 52 S.Ct. 84, 76 L.Ed. 
233, 77 A.L.R. 904. 

Other alleged errors are assigned in briefs of counsel which we think need not 
be discussed herein. In the event of another trial if such questions arise they can 
best be ruled under the pleadings and issues then presented. : 

The judgement should be reversed and the cause remanded. It is so ordered 

Westhues and Bohling, CC., concur. 

Per Curiam. 

The foregoing opinion by Cooley, C., is adopted as the opinion of the court 

All of the Judges concur. 
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WOOD v. MANUFACTURERS & MERCHANTS MUT. INS. CO. 
SAME v. BERKSHIRE MUT. INS. CO. 
Supreme Court of New Hampshire. Grafton. Dec. 7, 1937. 
195 Atlantic Reporter 667. 
2. VALUE. 


“Value” of buildings covered by fire policy is the “marked value” or price 
which the property will bring in a fair market after fair and reasonable efforts 
have been made to find the purchaser who will give the highest price for it. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

5. VALUE. 

In action on fire policies, where sole issue was whether plaintiff burned 
building motivated by amount of insurance, evidence jield not to show that ° 
premises had a value in excess of the amount of insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Transferred from Superior Court, Grafton County; James, Judge. 

Actions of assumpsit by Dell J. Wood against the Manufacturers & Merchants 
Mutual Insurance Company and against the Berkshire Mutual Insurance Com- 
pany. Verdicts for plaintiff and case was transferred on defendants’ exceptions. 

New trial granted. 

Assumpsit, on policies insuring against loss by fire property contained in the 
plaintiff's house. Trial by jury, and verdicts for the plaintiff. Transferred by 
James, J., on exceptions to the allowance of argument. So far as considered, 
they appear, with the relevant facts, in the opinion. 

Murchie, Murchie & Blandin, of Concord (Alexander Murchie, of Concord, 
orally), for plaintiff. 

Thorp & Branch, of Manchester (Frederick W. Branch, of Manchester 
orally), for defendants. 


Per Curiam. 


The trial was of the sole issue whether the plaintiff set the fires or had them 
set. They were incendiary, and damaged the house. As bearing on motive, the 
defendants introduced evidence of the amount of insurance on the house. In 
argument, plaintiff's counsel asserted a value of the house much in excess of the 
insurance on it, to show absence of motive. The defendants say there is no 
evidence of such value. 

[1] The claim of a technical insufficiency in taking exception to the court’s 
action in permitting the assertion to stand is not maintained, in due construction 
of the record. After objection was taken with ensuing discussion, the court 
remarked that no evidence of the value asserted had been introduced. Plaintiff’s 
counsel then submitted to the court that the jury might properly infer such a 
value from other evidence, saying, in conclusion: “I think I will stand on that.” 
The court then said: “Exception noted.” This involved a final ruling that the 
argument might stand. The prior ruling that evidence was lacking became 
modified by a ruling in effect that while there was no direct evidence of the 
value asserted, other evidence tended to show it. 

The objection to the argument had been made, was not withdrawn, and 
continuously subsisted. It was unnecessary to renew it, and the suggestion that 
the court granted an exception of his own motion with no objection to his ruling 
having been made unfairly depicts the situation. Intervening discussion between 
plaintiff's counsel and the court relating to the objection did not weaken its 
persistence, and no acceptance of the ruling in pursuance of which the argument 
was permitted is to be found. 

The plaintiff further contends that the evidence tended to show a value to 
the amount asserted, of “12, 13 or $14,000.” The building insurance was $9,100., 
and a claim of value of substantially $5,000 in excess of the insurance was there- 
fore argued. The evidence claimed to support such a finding may be summarized 
thus. The real estate was mortgaged for $6,500. Of this amount $5,000 was 
secured by a first mortgage running to a bank, and the balance by a second 
mortgage in favor of an individual. The plaintiff bought the property in 1920, 
about thirteen years before the fires. It was then subject to a mortgage indebted- 
ness of the same amount as at the time of the fires, and the purchase price of its 
amount was paid by his promise to assume it. During his period of ownership 
he expended $4,500 on repairs and improvements, but the expense for each was 
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not shown, nor did it appear that the expense of repairs did more than to main- 
tain value. The jury took a view of the premises “inside and outside,” after 
the damage done by the fires was repaired. 

On this evidence it is considered conjectural to say that the property had 
value in excess of the insurance by as much as one-third to over one-half. Taken 
collectively or separately, the price of $6,500 for the property when bought, the 
mortgage indebtedness of that amount both at that time and at the time of the 
fires, and the intervening expense of improvements and repairs furnish no ade- 
quate basis for determining value when the fires occurred. 

[2-5] But it is urged that the view gave helpful information to the jury, so 
that with the other evidence they might reach a reasonable conclusion of the 
value. No reliable opinion of value could be thereby formed. Giving value the 
definition of “the market value, or the price which the property will bring in a 
fair market, after fair and reasonable efforts have been made to find the pur- 
chaser who will give the highest price for it” (Winnipiseogee Lake Cotton & 
Woolen Mfg. Co. v. Gilford, 67 N.H. 514, 517, 35 A. 945, 946), no one could reason- 
ably find that the property had such value as was asserted. While the question 
of qualification to pass on value is one of fact, the question of the sufficiency 
of the evidence to show qualification is one of law, and a finding of qualification 
to form and express an opinion would here be unsustainable. There are too 
many missing factors. Some familiarity with sales of, or offers to buy, the 
property or comparable neighboring property must be shown for it to appear 
that one is “qualified to judge of such value.” P.L. c. 336, § 33. An examination 
of the property made by any one drawn as a juror from any town in Grafton 
county with such information of value as the other evidence furnished would 
not qualify him in such capacity any more than as a witness to appraise the 
property. His testimony as a witness would not be helpful because he would 
have insufficient information on which to form a reliable opinion. His opinion 
as a juror would in like manner be predicated on evidence falling short of 
sustaining the burden of proof needed for it. While he is entitled to have com- 
mon sense attributed to him, the common sense of the matter is that more 
evidence than was here supplied was demanded. 

16] Since it was not reasonably to be inferred that the property had the value 
counsel argued was provable from the evidence, the allowance of the argument 
permitted the jury to erroneously adopt it, and thereby conclude adversely on 
the issue of motive. As the argument may have been adopted, the error is not 
shown to be harmless. : 

[7] Another exception is to the allowance of a statement that a total loss 
was not to be expected. Whether the exception related to the statement or the 
ensuing one giving the reason for the statement is an inquiry of construction of 
the record. It was apparently taken opportunely to apply to the statement. 
That incendiary fires were expected to produce only a partial loss seems a 
fanciful conclusion, and the argument is thought to be unjustified. 

A remaining exception is not considered. It is not probable that the argu- 
ment at another trial will invoke the question it presents. 

New trial. 

Branch, J., did not sit. 


AMERICAN POWDER CO. v. COMMONWEALTH INS. CO. OF NEW YORK. 
Supreme Court, Trial Term, New York County. Noy. 18, 1937. 
300 New York Supplement 528. 
1. STEAM BOILER. 

A digester using nitrocellulose, operated by steam in pipes running from steam 
boilers, constitutes “machinery connected therewith and operated thereby,” within 
provision in standard explosion policy excepting loss caused by “explosion originat- 
ing within steam boilers * * * and machinery connected therewith and operated 
thereby.” 

(For other cases, see Insurance, Dec. Dig. § 422.) 

2. STEAM BOILER. 

Where steam digester, for loss of which recovery was sought under explosion 
policy, was explicitly described in casualty policy insuring all of insured’s property 
against “accident,” which was defined as “a sudden and accidental tearing asunder 
of the object * * * caused by pressure,” digester was “otherwise specifically insured” 
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within explosion policy provision excepting loss to property “otherwise specifically 
insured,” especially where casualty insurer had actually reimbursed owner for loss of 
digester. 

(For other cases, see Insurance, Dec. Dig. § 422.) 

3. EXPLOSION, 

The permission granted in explosion policy for other insurance does not nullify 
clauses in explosion policy excepting losses “to property otherwise specifically 
insured” or “covered under any fire or other kind of insurance.” 

(For other cases, see Insurance, Dec. Dig. § 422.) 

Consolidated actions by the American Powder Company against the Common- 
wealth Insurance Company of New York and others. 

Judgment for the defendants. 

Goldstein & Goldstein, of New York City (David Goldstein and Thomas Gold 
Frost, both of New York City, of counsel), for plaintiff. 

Engelhard, Pitcher & Amann, of New York City (Frederick C. Pitcher and 
Douglas M. Amann, both of New York City, of counsel), for defendant. 

CoriLto, Justice. 

The above-entitled action, and twenty others instituted in this and other courts, 
now duly consolidated herewith, were brought in plaintiff’s name, as the assured 
under various policies of insurance to recover thereon for loss occurring at plain- 
tiffs plant at Maynard, Mass., on February 7, 1931. At the time plaintiff was 
engaged in the production of nitrocellulose, a constituent of quick drying lacquers. 
As part of its process it used an apparatus known as a “digester,” which was a 
cylindrical vessel about eight and one-half feet in diameter and twelve feet high, 
which, with its conical top and base and fittings, measured about twenty-five feet 
in overall height. It was composed of stainless steel plates, or sections, riveted 
together. The nitrocellulose was placed in the digester, and subjected to heat and 
pressure to reduce its viscosity to the desired degree. This was obtained by steam, 
introduced into the sealed digester through pipes connected with a boiler in an 
adjacent building. This treating process required a temperature of 290° Fahrenheit 
and a pressure of fifty pounds to the square inch inside the digester. It took from 
two and one-half to three hours to obtain this heat which had to be maintained 
with the fifty-pound pressure for two to two and one-half hours. The digester was 
provided with two steam safety valves, and with three “bleeder-valves,” the latter 
designed to release any gases formed during the operation. It was also equipped 
with steam and water gauges and thermometers, and with a pump to keep the 
contents agitated. 

About 12:30 a. m. on February 7, 1931, cellulose and water was pumped into 
one of the two digesters operated at plaintiff’s plant, and heat and pressure applied 
by means of steam. Fifty pounds pressure was registered at 4:20 a. m., and an 
hour later the digester was destroyed “through excessive internal pressure, during 
the operation,” which sheared off the bolts connecting the sections driving the base 
into the concrete foundations and blowing off the top. The digester was wrecked, 
and the building in which it was housed, and other apparatus and property, were 
damaged. The total loss resulting from the occurrence amounted to $49,013.26, 
which plaintiff seeks to recover herein, with interest. 

The defendants herein had issued policies of insurance in effect on February 7, 
1931, insuring plaintiff against “all directed loss or damage by explosion (excluding 
explosion originating within steam boilers, pipes, fly-wheels, engines and machinery 
connected therewith and operated thereby) * * * ” Such policies, by their terms, 
covered, “All real and personal property, consisting principally of buildings, struc- 
tures and their contents, constituting the assured’s plants (known as Groups L, N 
and P on plan) occupied for manufacture of soluble cottons, and solutions and for 
purposes incidental thereto and/or not more hazardous situate at Acton, Middlesex 
County, Massachusetts.” Such policies provided, however, that they did not cover 
“loss to property otherwise specifically insured” nor “loss or damage covered under 
any fire or other kind of insurance.” 


At the time of the occurrence there was in force and effect a policy issued to 
plaintiff by Fidelity & Casualty Company of New York, insuring it “against loss or 
damage caused * * * by an accident loss as defined herein to any object, described 
in any countersigned schedule attached hereto, provided such loss or damage is of 
the kind that is listed as covered in the Table of Insurance forming part of this 
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policy.” “Accident” is therein defined as “a sudden and accidental tearing asunder 
of the object or any part thereof caused by pressure of steam, air, gas, water or 
other liquid therein.” The schedules attached and countersigned listed two digesters 
8 1/2’x25’ located at plaintiff’s plant at Maynard. Plaintiff operated only two 
digesters, so there can be no doubt but that the Fidelity & Casualty policy referred to 
the digester that was blown apart on February 7, 193}. 

|1] Defendants assert, first, that their policies specifically exclude loss, arising 
from explosion originating within steam boilers, pipes, fly-wheels, engines and 
machinery connected therewith and operated thereby, and that the loss herein sued 
for, if occasioned by an explosion, resulted from an explosion originating within 
machinery connected with and operated by a steam boiler. The evidence leaves no 
doubt but that the digester was torn asunder with great violence by excessive internal 
pressure originating within the digester itself, due either to excessive heat or pres- 
sure, or both, or to the formation of gases. That the digester falls within the 
classification of machinery is scarcely open to argument. The courts have so held 
with respect to steam pipes passing through a brick kiln to dry starch (Chicago 
Sugar-Refining Co. v. American Steam-Boiler Co, [C.C.] 48 F. 198, reversed on 
other grounds [C.C.A.] 57 F. 294, 21 L.R.A. 572); all apparatus used in a laundry 
(Tubbs v. Mechanics’ Ins. Co., 131 Iowa 217, 108 N.W. 324); all tools and imple- 
ments used in paper manufacture (Buchanan v. Exchange Fire Ins. Co., 61 N.Y. 
26) ; dies used to press out utensils (Seavey vy. Central Mut. Fire Ins. Co., 111 Mass. 
540). In view of the definitions of machinery in these cases, it is not difficult to 
reach the conclusion that the digester, as herein described, constituted machinery 
connected with and operated by a steam boiler. Plaintiff’s own witnesses refer to it 
as a “machine” or “machinery” which required steam for its operation. Defendant's 
policies specifically excluded losses occurring from explosions within any such 
apparatus as the digester, which must he classed as machinery connected with the 
steam boiler and whose operation depended thereon. 

[2, 3] Defendants assert further that the digester was specifically covered by 
the Fidelity & Casualty policy, hence was not covered by defendants’ policies. 
The latter policies covered “all real and personal property, consisting principally of 
buildings, structures and their contents.” The Fidelity & Casualty policy explicitly 
enumerated and described two digesters one of which unquestionably was the one 
which exploded. The total value of the property covered by defendants’ policies was 
over one million dollars. The Fidelity & Casualty policy, covering specific objects, 
was limited to $100,000. It follows that the digester was “otherwise specifically 
insured” within the meaning of the clause in defendants’ policies excluding property 
specifically insured, and was not covered by their policies. The permission granted 
for other insurance does not nullify the clauses relied upon hy defendant relating 
to specific insurance and losses covered by fire or other kind of insurance contract. 
O’Donnell v. Marine Transit Corporation, 264 N.Y. 101, 190 N.E. 165: Fairchild v. 
Liverpool & London Fire & Life Ins. Co., 51 N.Y. 65. 

While it has had no bearing upon the first of the two propositions above 
discussed, it is not without importance to note in connection with the latter that this 
action is brought solely for the benefit and at the expense of the Fidelity & Casualty 
Company, which has advanced to plaintiff $39,165.70 of its loss and agreed to pay 
it the balance thereof if this action be decided against defendants. 

For the reasons above stated, I find in favor of the defendants upon the merits. 


PORT WASHINGTON NAT. BANK & TRUST CO. v. HARTFORD 
FIRE INS. CO. 


Supreme Court, Appellate Division, Second Department. Dec. 24, 1937. 
300 New York Supplement 874. 


1. PROXIMATE CAUSE. 


Under fire policy excluding liability for “loss or damage caused directly or 
indirectly by * * * or by order of any civil authority,” insurer was not liable for 
burning of garage inadvertently caused by federal internal revenue officers, while 
destroying an illicit still that had been installed in garage without insured’s 
knowledge, since proximate cause of fire was execution of statutory mandate 
(26 U.S.C.A. § 1204). 


(For other cases, see Insurance, Dec. Dig. § 427.) 
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Hartford Fire Ins. Co. 


3. PROXIMATE CAUSE. 

The “proximate cause” of a fire within an insurance policy is the efficient 
cause; the one that necessarily sets the other causes in motion. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

Hagarty, J., dissenting. 

Action by the Port Washington National Bank & Trust Company, as execu- 
tor of the last will and testament of Albert A. Messenger, deceased, against the 
Hartford Fire Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Reversed, and complaint dismissed. 

Argued before Hagarty, Davis, Adel, Taylor, and Close, JJ. 

Frederick T. Case, of New York City, for appellant. 

Edward H. Neary, of Port Washington (C. N. Wysong, of Port Washing- 
ton, on the brief), for respondent. 

Memorandum by the Court. 

[1-3] The plaintiff's intestate was the mortgagee named in a policy insuring 
certain premises against damage by fire. The policy contained the following 
provision: “This company shall not be liable for loss or damage caused directly or 
indirectly by invasion, insurrection, riot, civil war or commotion, or military or 
usurped power, or by order of any civil authority.” Without the knowledge of 
the mortgagee, there had been installed in a garage upon the premises an 
illegal and illicit still. The still was discovered by the federal authorities, who 
proceeded to render it useless pursuant to United States Code, title 26, § 1204, 
26 U.S.C.A. § 1204. To aid them, they used acetylene torches, and the building 
was inadvertently set on fire and damaged. Upon this conceded state of facts 
the plaintiff recovered judgment after a trial before the court without a jury. 
The judgment must be reversed and the complaint dismissed. It i to be 
presumed that the officers acted legally. Saunders v. Irwin, 17 Hun 342. The 
proximate cause of the fire was the execution by the United States revenue 
officials of the mandate of the law that illicit stills should be rendered useless. 
United States Code, title 26, § 1204. The “proximate cause” is the efficient cause ; 
the one that necessarily sets the other causes in motion. tna Insurance Co. v. 
Boon, 95 U.S. 117, 24 L.Ed. 395. Here the efficient cause, the one that set the 
other cause in motion, was the mandate requiring the officers to render the 
still unusable. While there is no authority directly in point in this state, the 
reasoning in City Fire Ins. Co. v. Corlies, 21 Wend. 367, 34 Am.Dec. 258, is analo- 
gous. The great weight of authority in our sister states is in harmony with the 
result reached here. See Hocking v. British America Assurance Co., 62 Wash. 
73, 113 P. 259, 36 L.R.A. N.S., 1155, Ann.Cas.1912C, 965; Conner v. Manchester 
Assur. Co., 9 Cir., 130 F. 743, 70 L.R.A. 106; Frisbie v. Fidelity Casualty Co., 133 
Mo.App. 30, 112 S.W. 1024; and Aftna Insurance Co. v. Boon, supra. The con- 
tention of the respondent that the proximate cause was the installation of the 
ilicit still is contrary to the authorities previously cited. 

Judgment reversed on the law, with costs, and complaint dismissed, with 
costs. 

Davis, Adel, Taylor, and Close, JJ., concur. 

Hagarty, J., dissents and votes to affirm, with the following memorandum: 
The proof here, pursuant to stipulation, is that the fire was caused by the use 
of an acetylene torch used by a representative of the Internal Revenue Depart- 
ment who was destroying an illicit still in the premises. It is claimed on this 
appeal that the still was being rendered useless pursuant to section 1204 of title 
26 of the United States Code, 26 U.S.C.A. § 1204. There is no proof that this 
is so, or even that the person with the acetylene torch was lawfully upon the 
premises. The section which is invoked sets forth jurisdictional prerequisites 
and there is no proof that these were complied with. Furthermore, the statute 
merely contemplates destruction of a still “only so far as to prevent the use 
thereof.” It is no authority for the burning of the building. Even if it be assumed 
that the representative was complying with the provisions of the statute in 
destroying the still, the negligent use of the torch was an efficient and proximate 
cause intervening that limited authorization and the result thereby contemplated. 
In my opinion, the exception, created by the provision in the policy which is 
relied on, should be strictly construed to mean the natural or normal conse- 
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quences of the execution of the act authorized by the statute. If the burning of 
the building was the direct or indirect result of a proper compliance with the order, 
such a fire might then be said to have been “caused” by order of civil authority; 
but, of course, no such result was directed or contemplated. It was not the order of 
civil authority which caused the fire; it was the intervening and independent negli- 
gence of the departmental representative, and such negligence is not the subject 
of exemption from liability in the insurance policy. 


PETROFF v. FIRST NAT. BANK OF COOPERSTOWN, N. Y. 
Supreme Court, Special Term, Kings County. Sept. 23, 1937. 
300 New York Supplement 1097. 
FORECLOSURE. 


Under fire policy providing that, except as otherwise provided by added agree- 
ment, policy should be void on commencement of proceedings to foreclose mort- 
gage on insured property with knowledge of insured mortgagor, and providing in 
attached “mortgagee clause” that insurance should not be invalid as to mortgagee 
because of foreclosure proceedings, mortgagor could not recover amount of insur- 
ance collected by mortgagee for loss occurring one day before foreclosure sale, as 
money had and received, notwithstanding that no deficiency judgment was sought 
or directed. 


(For other cases, see Insurance, Dec. Dig. § 581.) 


Action by Louis Spiro Petroff (Louise Spiro Petroff Hren) against the First 
National Bank of Cooperstown, N. Y., etc. On plaintiff’s motion for summary 
judgment. 

Motion denied. 

Samuel A. Hirshowitz, of New York City, for plaintiff. 

Adrian A. Pierson, of Cooperstown (O. L. Van Horne and Theodore P. Feury, 
both of Cooperstown, of counsel), for defendant. 

RIEGELMANN, Justice. 

On June 22, 1934, plaintiff executed and delivered her bond to the defendant's 
testator to secure the payment of the sum of $2,200 and interest at 5 per cent. As 
collateral security for the payment of the said sum, plaintiff simultaneously executed 
and delivered to the above testator a mortgage on certain property located in the 
town and county of Otsego. Under the provisions of the bond and mortgage, 
plaintiff was required to insure the property against loss by fire. It was also 
required that such policies of insurance should cover the mortgagee as her interest 
might appear. 

Pursuant to the above provisions of the bond and mortgage, plaintiff took 
out a policy of fire insurance with a certain insurance company. Because of a 
default in the payment of interest, the mortgagee brought an action on November 
25, 1936, to foreclose the mortgage. The complaint and the judgment of foreclosure 
and sale which followed contained no allegation or direction for a deficiency. 
Notices of sale were duly posted on January 7, 1937. The day before the sale a fire 
occurred on the premises. Subsequently the premises were sold at the foreclosure 
sale for the sum of $300. Thereafter the insurance company paid to the mortgagee 
the sum of $2,200. 

Plaintiff has instituted the instant action against the mortgagee to recover that 
sum on the theory of money had and received and moves herein for summary 
judgment. It is the plaintiff’s contention, among other things, that the right of the 
mortgagee to retain the insurance proceeds must be tested by the existence and the 
amount of a deficiency judgment, and that since there is no deficiency in the present 
case, there can be no retention of the fund. He relies for such contention upon the 
case of Tierney v. Home Title and Ins. Co. of New York, 124 Misc. 645, 646, 207 
N.Y.S. 550, 551, affrmed 215 App.Div. 830, 213 N.Y.S. 922. The court in that case 
stated in part that, “The implied obligation upon which this character of action is 
based is sometimes called ‘quasi contract.’ The fundamental principle is that, where 
one has received money which in equity and good conscience skould be paid to 
another, the law will, in the absence of an actual promise, imply a promise to so 
pay it. It is a promise implied in law as distinguished from a promise implied in 
fact. * * * The defendant cannot be heard to gain advantage by its illegal act, but 
must stand in its original position as a mortgagee holding through a dummy, and 
have recoupment out of the insurance only to the extent of the deficiency judgment. 
There is no attempt to collaterally attack either the judgment or the title. The act 
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whereby the defendant seeks to retain beyond recoupment for the deficiency judg- 
ment is without legal basis.” 

Plaintiff contends that likewise in the instant case the act whereby the defend- 
ant seeks to retain the $2,200 without any deficiency judgment is without legal basis. 
Plaintiff, however, cannot invoke the case to which reference has been made for 
the reason that in the instant situation it does not appear that the money which the 
defendant has received in equity and good conscience should be paid to her. This 
is true for the reason that the policy of insurance sets forth the following provision: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added thereto, shall be void if * * * with the knowledge of the insured, fore- 
closure proceedings be commenced or notice given of sale of any property covered 
by this mortgage by virtue of any mortgage or trust deed; or if any change, other 
than by the death of an insured, take place in the interest, title, or possession of the 
subject of insurance * * * whether by legal process or judgment or by voluntary 
act of the insured, or otherwise.” 

Clearly, under the foregoing provision of the policy, the retention of the insur- 
ance moneys which were paid to the mortgagee cannot be deemed wrongful as to the 
plaintiff, since under the very terms thereof, prior to such payment, she had for- 
feited her right to demand payment of the same as against the insurance company. 

It may be further noted that the “mortgagee clause” attached to the policy 
provides that, “This insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner 
of the within described property * * * by any foreclosure or other proceedings or 
notice of sale relating to the property, nor by any change in the title or ownership 
of the property.” 

Possibly, pursuant to the latter provision, the insurance company deemed it 
proper to pay the proceeds of the loss to the mortgagee. In any event, it cannot be 
said that the retention of such sum by the mortgagee is unjust under the provisions 
of the policy respecting the forfeiture of the mortgagor’s right to make a demand 
for same. 

Motion for summary judgment denied. 


REPUBLIC INS. CO. v. DICKSON. No. 3119. 
Court of Civil Appeals of Texas. Beaumont. Nov. 19, 1937. 
Rehearing Denied Dec. 8, 1937. 

110 Southwestern Reporter (2d) 642. 





1. COVERAGE. 

In actions on fire policies, the plaintiff must allege and prove facts that bring the 
loss within the general obligations of the policy and that take it out of the specified 
exceptions from liability. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. PLEADING. 

_ Inaction on fire policy which exempted insurer from liability for loss caused by 
invasion, insurrection, riot, etc., petition alleging that fire was not the result of a 
cause for which defendant was exempted from liability by terms of policy was 
sufficient as against a general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. PROOF. 

In action on fire policy which exempted insurer from liability for loss caused by 
invasion, insurrection, riot, etc., plaintiff could not recover where allegation that 
fire was not the result of a cause for which the insurer was exempted from liability 
by the policy was without proof to sustain it. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


Appeal from District Court, Shelby County; T. O. Davis, Judge. 
Action by J. W. Dickson against the Republic Insurance Company. Judgment 
for plaintiff, and defendant appeals. 
Reversed and remanded for another trial. 
Smithdeal, Shook, Bowyer & Lefkowitz, of Dallas, for appellant. 
Dallas Ivey, of Center, for appellee. 
O’Quinn, Justice. 
his is an appeal by the Republic Insurance Company from a judgment against 
it in favor of J. W. Dickson on a fire insurance policy. This is the third appeal in 
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this case. The first is reported in (Tex.Civ.App.) 69 5.W.2d 599. The second in 
(Tex.Civ.App.) 87 S.W.2d 899. The facts on this appeal are practically as in each 
of the former appeals. For brevity we refer to the above reports for the statement 
of the facts involved. 

The plaintiff's petition herein identified the policy and stated the obligation 
thereof in general terms. The policy was in the form known as the “Texas Standard 
Fire Policy,” which is prescribed by the State Insurance Commission pursuant to 
statute. The policy contained the following provision, making exceptions from the 
general liability imposed by the policy: “This company shall not be liable for loss 
caused directly or indirectly by invasion, insurrection, riot, civil war or commotion, 
or military or usurped power, or by order of any civil authority; or by theft; or by 
neglect of the insured to use all reasonable means to save and preserve the property 
at and after a fire or when the property is in danger by fire in neighboring premises ; 
or (unless fire ensues, and, in that event, for the damage by fire only) by explosion 
or any kind, or lightning; but liability for direct damage by lightning may be assumed 
by specific agreement hereon.” 

[1-3] Appellant’s first assignment of error complains that appellee’s petition 
failed to allege that the fire did not occur under any of the conditions excepted 
from the obligations of the policy. In his petition appellee alleged: “That the fire 
was ngt the result of a cause for which the defendant was exempted from liability 
by the terms of the policy.” 

It is well settled that in suits on policies such as here the plaintiff must allege and 
prove facts that bring the loss within the general obligations of the policy and that 
take it out of the specified exceptions from liability. Coyle v. Palatine Insurance Co. 
(Tex.Com. aoe. ) 222 S.W. 973, 975. Chicago Fire & Marine Ins. Co. v. Foley (Tex. 
Civ.App.) 58 S.W 2d 174; American Insurance Co. vy. Maddox (Tex.Civ.App.) 60 
S.W.2d 1074; ‘Boston Insur. ance Co. v. Fitzpatrick (Tex.Civ.App.) 75 S.W.2d 897; 
Pelican Insurance Co. vy. Co-operative Ass’n, 77 Tex. 225, 13 S.W. 980; Phoenix 
Insurance Co. vy. Boren, 83 Tex. 97, 18 S.W. 484. We think the allegation above 
quoted from plaintiff’s petition is good as against a general demurrer, but, after a 
careful inspection of the record, we fail to find any proof to sustain the allegation. 
The allegation without proof to-sustain it is without effect. As was stated by Judge 
Phillips, in Coyle v. Palatine Insurance Co., supra; “Without such proof, had it been 
required, evidence of a loss within the terms of the contract would have been incom- 
plete, and hence liability under the contract would not have been established. Such 
exceptions have not the character of conditions subsequent. They are written into 
the contract to prevent their subject-matter becoming confused with its general 
portion. Their effect is to declare that there shall be no liability under the contract 
which is not clear and independent of them. The burden of establishing such a 
liability is upon him who asserts it. The matter presented by such exceptions in the 
contract is therefore not defensive. In its essential nature it is affirmative. It is 
made so by the terms of the contract. Such is the settled rule in this court.” The 
assignment must be sustained. 

[4] Appellant, by its 13, 14, 15, and 16 assignments, complains that the court 
erred in allowing appellee to make a second speech to the jury when appellant had 
not addressed the jury; that is, to make an opening speech to the jury and when, 
because of appellee’s counsel not discussing the issues submitted in the court's 
charge, appellant’s counsel did not offer or make any speech, then to allow appellee's 
counsel, over the objections of appellant, to make a second speech in which he fully 
discussed each issue (30 of them) and the evidence adduced, covering the whole 
case, which he had not done in his opening speech. Relative to these assignments, 
the record reflects the following: When the evidence was concluded and the court 
had delivered his charge to the jury submitting 30 special issues appellant’ s counsel 
made his opening speech to the jury consuming some ten minutes of time, discussing 
the case generally, but not discussing or referring to any of the special issues, or 
relating any of the evidence to any of them, and closing stated to the jury and to 
appellant’s counsel that_he would in his closing argument take up and discuss the 
several special issues. Counsel for appellant then stated to the court that he would 
not argue the case, whereupon the court announced that whether counsel for appellant 
argued the case or not that counsel for appellee would he permitted to close the 
argument and to discuss the special issues, and that in view of this ruling if counsel 
for appellant desired to argue the case he could do so. Counsel for appellant there- 
upon excepted to the ruling, and declined to address the jury. Counsel, for appelle« 
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under the ruling of the court and over the objections of appellant, then proceeded to 
again address the jury and took up and fully discussed each of the thirty special 
issues and the evidence relating to them, in a speech of four times the length of his 
opening argument. All this appears by bill of exception duly preserved and approved 
by the court with qualifications. The qualifications are in substance that no motion 
or request was made to compel counsel for appellee to fully open his case by dis- 
cussing the issues and facts relied upon to establish his right to recover, and that 
counsel for appellant had the opportunity to have addressed the jury. 

Rule 36 governing trials in district and county courts provides : 

“Trial; Argument, Order of. 

“In all argument, and especially in argument on the trial of the case, the counsel 
opening shall present his whole case as he relies on it, both of law and facts, and 
— heard in the concluding argument only in reply to the counsel on the other 
side. 

It has been held where counsel for plaintiff makes an opening argument and 
discussed the issue relied upon for recovery and counsel for defendant then 
declined to argue the case, and the court refused permission of another counsel 
for plaintiff to make another and further argument for plaintiff, that an absolute 
right to further argument did not exist, and that under the facts there it was 
within the discretion of the court to permit additional argument and that the 
court did not abuse his discretion in refusing further argument. Oden v. Texas 
& P. Railway Co. (Tex.Civ.App.) 9 S.W.2d 367, 371. It is the intent of the 
rule, and it is but fair, that a litigant shall in his opening argument to the jury 
present his whole case both as to the law and the facts upon which he relies 
to recover, and that in his closing argument be heard only in reply to what counsel 
for the other side has presented. The rule plainly so states. Rule 36. Bender 
v. Mettler (Tex.Civ.App.) 17 S.W.2d 182; Teague Sewer Co. v. Benbrook 
(Tex.Civ.App.) 38 S.W.2d 845. Dallas Railway & Terminal Co. v. Burns 
(Tex.Civ.App.) 60 S.W.2d 801. 

[5] In the instant case, counsel for plaintiff, as shown by the court’s qualifica- 
tion to the bill of exception, “addressed the jury, discussing the facts of the case 
generally, but not reading, discussing or arguing any of the special issues. I did not 
keep the time consumed in the argument but it was approximately ten minutes. 
Plaintiff’s attorney then stated to the jury and to counsel for appellant that in clos- 
ing after defendant’s attorney had spoken, he would take up and discuss in detail 
the special issues.” 

This was not in compliance with either the letter or the spirit of the rule. It 
was the duty of counsel for plaintiff to comply with the rule, and in his opening 
argument to fully and fairly present his whole case, all of the matters upon which 
he relied for recovery, so that counsel for defendant might reply to same. When 
he did not do so, and counsel for defendant hecause of this refrained from mak- 
ing an argument, there was nothing for counsel for plaintiff to reply to, and it was 
error for the court, over the objection of the defendant, to permit plaintiff’s coun- 
sel to then discuss the special issues covering the case which he had failed to do in 
his opening argument. 

[6] The court in his qualification to the bill states that when counsel for defend- 
ant declined to argue the case and objected to counsel for plaintiff making a further 
argument, that he stated to counsel for defendant that whether he argued the case 
or not permission would be given plaintiff’s counsel to make a closing speech, and 
that if counsel for defendant, in view of this ruling, desired to make an argument 
he could do so, but that counsel for the defendant declined to make an argument, 
and excepted to the action of the court. That counsel for defendant, under the 
circumstances, declined to argue the case, did not destroy his right to stand upon 
the enforcement of the rule. He had the right to do so as the rule was for his 
protection, and he did not waive or forego same by declining to argue the case 
under the circumstances. 

A similar status occurred in the case of Teague Sewer Co. v. Benbrook, supra. 
There plaintiff’s counsel in opening his case did not discuss any of the issues sub- 
mitted by the court, and made no reference to them. Counsel for defendant then 
moved the court to require plaintiff to open the case as required by the rule, which 
the court refused to do, to which action exception was taken. Counsel for defendant 
then presented his argument, and counsel for plaintiff then made the closing argu- 
ment in which he discussed all of the special issues to none of which he had 
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referred to in his opening argument. On appeal this was held reversible error. 

A like situation arose in Bender v. Mettler, supra. There counsel for plaintiff 
in his opening argument discussed four of the ten special issues submitted by the 
court Defendant’s counsel objected because the case had not been fully opened, and 
moved the court to require counsel for plaintiff to present whatever argument he 
had on the remaining six special issues which he had not discussed. Exception was 
taken to the action of the court in refusing the motion. Counsel for defendant then 
presented argument to the jury, after which counsel for plaintiff made an extended 
closing argument in which he discussed the six special issues submitted, which he 
had not discussed in his opening argument. On appeal this was held reversible 
error. The assignments are sustained. 

[7] Assignments 10, 11, and 12 assert that the court erred in overruling its 
special exceptions to that portion of appellee’s petition wherein he pleaded that if 
appellant, at the time its agent inspected the insured premises and found it vacant, 
had because thereof intended to cancel the policy in question and to terminate the 
protection afforded by the policy, had given reasonable notice to appellee of such 
intention, that he, appellee, could have and would have secured other insurance 
to protect his building, the insistence being that such pleading was but the conclu- 
sions of the pleader and not a statement of fact. We overrule these assignments. 
Appellee pleaded that the policy contained a provision that appellant would give 
appellee five days’ notice of intent to cancel the policy, and that if appellant had 
at any time intended to cancel the policy, under the contract it should have given 
him notice of same, in which event he could have and would have obtained 
other insurance covering the property, and thus have protected same. This was 
not the statement of pleader’s conclusion, but a statement of fact. The ability 
to secure the new insurance, or the source of same, was not involved in the 
pleading. 

[8] Several assignments asserting that it was error to submit questions 
involving undisputed facts to the jury for their finding are presented. It is not 
necessary to submit to a jury for its finding facts that are undisputed; but it is 
not always error to do so. We fail to see how any of the issues so submitted 
did or could have worked prejudice to appellant. It is urged that some of them 
intended to give undue emphasis to the facts involved. While not necessary for 
submission, still we do not think prejudice did result or was likely to result from 
the submission. 

Other assignments are presented relative to questions involved in the prior 
appeals herein (see 69 S.W.2¢ 599, and 87 S.W.2d 899). We adhere to our 
holdings thereon in said former appeals, and here refer to said reports for their 
nature and our disposition of same. 

For errors discussed, the judgment must be reversed and cause remanded for 
another trial, and it is so ordered. 

Reversed and remanded. 


HANOVER FIRE INS. CO. v. SLAUGHTER. No. 4826. 
Court of Civil Appeals of Texas. Amarillo. Dec. 6, 1937. 
111 Southwestern Reporter (2d) 362. 
1. PROOF OF LOSS. . 

Where a fire policy makes the furnishing of proofs of loss a condition prece- 
dent to the enforcement of the policy and the proofs have been neither furnished 
nor waived, the insured cannot recover on the policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. NONWAIVER AGREEMENT. ; 

In action on fire policy covering grain, nonwaiver agreement signed by insured 
before adjuster would make investigation of loss which specified that it was 
to reserve the rights of parties in order that insured might not be unnecessarily 
delayed in his business did not entitle the insurer to a directed verdict for 
insured’s failure to furnish proof of loss, where the evidence presented a fact 
issue on the question of waiver and estoppel of insurer with respect to waiver 
of proofs of loss which should be submitted to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
3. ESTOPPEL. 


An agreement between insurer and insured under a fire policy that no act of 
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insurer while investigating the loss should waive any term of the policy and stating 
its intent as being to preserve all the rights of all parties in order that the insured 
might not be unnecessarily delayed in his business, did not affect insured’s rights 
on issue whether insurer was estopped to assert failure of insured to furnish 
proofs of loss as a defense due to insurer’s conduct. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

4. NOTICE. 

An insured who was seeking to recover under a fire policy covering grain 
after breaching a provision requiring notice of loss within 91 days, had the duty 
of pleading and the burden of proving the fact that insurer waived such require- 
ment or was estopped to set it up and was required to secure a finding of the 
jury thereon. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

7. PROOF OF LOSS. 

In action on fire policy, printed provisions of Texas standard fire policy 
requiring proof of loss, which were part of plaintiff’s insurance contract but of 
which he failed to offer evidence were admissible as against objections that provi- 
sions were hearsay, not proper method of proving that policy required proof of 
loss, not authenticated, and not the best evidence, where insurer’s experienced agent 
testified that the provisions were the provisions relating to proof of loss required 
in the Texas standard fire policy, notwithstanding provisions were not certified 
by commissioner of insurance. 


(For other cases, see Insurance, Dec. Dig. § 651[1].) 


Appeal from District Court, Bailey County; C. D. Russell, Judge. 

Suit by W. M. Slaughter against the Hanover Fire Insurance Company. 
Judgment for plaintiff, and defendant —. 

Reversed and remanded. 

Bean & Bean, of Lubbock, for appellant. 

Jas. A. Gowdy, of Olton, and Griffin & Morehead, of Plainview, for appellee. 

Jackson, Justice. 

The appellant, the Hanover Fire Insurance Company of New York, on April 
9, 1936, issued to appellee, W. M. Slaughter, a Texas standard combination certif- 
Sate to protect certain grain for a period of five months against loss or damage 
y fire. 


The provisions of the policy material to this appeal are as follows: 

“The Hanover Fire Insurance Company of New York, in consideration of 
Twenty and 70/100 Dollars ($20.70) does insure W. M. Slaughter against loss 
or damage by fire under this certificate, which is accepted subject to all the terms, 
conditions and stipulations embraced in the printed conditions of the Texas Stand- 
ard Fire Policy, which are hereby made a part hereof, to an amount not exceed- 
ing an amount of Fifteen Hundred and No/100 Dollars ($1500.00) for the term 
of five months. * * * 

“And it is understood and agreed that the basis for adjustment of any claim 
for loss or damage to the property covered by this contract shall not exceed 
the actual cash value of such property at the time of the loss and at the place 
of the fire, which cash value shall in no event be greater than it would then and 
there cost to replace the property damaged or destroyed with property of the 
same kind and quality.” 

On July 14, 1936, while the policy was in force and effect, the grain insured 
thereby was totally destroyed by fire. The appellant failed to pay the loss, and 
on October 28th, thereafter, the appellee instituted this suit in the district court 
of Bailey county, to recover on the policy; alleged its validity, that he had 
complied with all the terms and provisions thereof, and sufficiently pleaded his 
cause of action. 

The appellant answered by numerous exceptions, general denial, and pleaded 
that the certificate required the grain, while insured, to be kept on a farm owned 
or rented by appellee and stacked on cultivated land; that such certificate was 
accepted subject to all the requirements and stipulations embraced in the printed 
conditions of the Texas standard fire policy; that such standard policy contained 
a provision to the effect that if loss occurred by fire, the insured should, within 
91 days thereafter, unless such time was extended in writing, furnish to the insurer 
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a signed and sworn statement constituting a proof of loss; also that if the insured 
failed to comply with such provision, the policy should be void; that appellee 
did not comply with such provision and wholly failed to furnish appellant proof 
of loss according to and within the time prescribed, and in fact, never at any 
time furnished such proof; that such provision was not waived, no extension 
of time was made, and by reason of the failure of appellee to comply with the 
provision requiring him to furnish proof of loss, no liability by reason of such 
policy existed against appellant. 


The appellee, in a supplemental petition, in reply to the defense of failure 
to furnish proof of loss, pleaded a general denial and set up at length the facts, 
circumstances, and conduct of appellant and its agents, by which he claims the 
insurer waived the requirement as to proof of loss and was estopped to assert 
such as a defense against the policy. 


In response to special issues submitted in the main charge, the jury found in 
substance that appellee was authorized by the owner to keep the grain stacked 
on the land where it was destroyed by fire; that its market value at the time and 
place of its destruction was $1,750, and it would have cost $337.50 to have the 
grain threshed and hauled to market. In reply to a special issue given at appellant’s 
request, the jury answered that the grain in question was stacked on cultivated 
land. On these findings the court decreed that appellee recover of and from the 
appellant the sum of $1,434.37, with interest at the rate of 6 per cent. per annum 
from the 16th of December, 1936, until paid, and cost of suit. 


The appellant, by several propositions, complains of the refusal of the court 
to direct a verdict in its behalf, as requested, claiming that the uncontroverted 
evidence shows appellee did not at any time furnish proof of loss and that the 
furnishing thereof was at no time waived by appellant. 


The certificate of insurance was accepted subject to the stipulations required 
in a Texas standard fire policy and such stipulations were, by reference, made 
a part of the insurance contract. Among other things, these provisions required 
the insured, within 91 days after the destruction of his property by fire, unless 
the time was extended therefor in writing, to furnish to the insurer a signed and 
sworn proof of loss; that the company should not be held to have waived such 
provision by any requirement, act, or proceeding on its part relating to the 
appraisal or any exatination provided for in the policy; that the loss should 
not become payable until after 60 days after the ascertainment, estimate, and 
satisfactory proof of loss was received by the company; and that no suit or 
action for recovery for any claim should he made sustainable until after such 
compliance by the insured with the provisions of the policy. 

In our opinion, the testimony shows, without substantial dispute, that the 
appellee never furnished to appellant at any time a proof of loss, as contemplated 
and required in a Texas Standard Fire Policy. 

[1] In Commercial Union Assur. Co., Limited, v. Preston, 115 Tex. 351, 
282 S.W. 563, 566, 45 A.L.R. 1016, it is said by the Supreme Court that: “The 
policy sued on, following the standard form prescribed by the state insurance 
commission, required as a condition to recovery on the policy, that the provision 
he complied with, that the insured render a statement to the company, stating, 
among other things, the cash value of each item of property lost or damaged 
by fire, and the amount of loss thereon. The decisions of this court recognize 
that, when the policy makes the furnishing of proofs of loss a condition precedent 
to the enforcement of the policy, and the proofs have been neither furnished nor 
waived, the insured fails to establish his right to recover on the policy.” Citing 
authorities. 


It is undisputed, however, that shortly after the fire the appellee notified 
Mr. Alsup, the agent of appellant, of the fire, his loss, and that he wanted the 
company to pay him his insurance. Said agent fixed up some papers, which were 
signed by appellee, sent to the company by the agent, who advised the insured 
that the matter would be attended to promptly; that a special adjuster would come 
out in a short while, who would attend to the matter; that Mr. Hankins, a 
special adjuser, did come and investigate for the company: that prior to such 
investigation, he had appellee sign what is known as a nonwaiver agreement, 
and thereafter made a complete examination of the facts relative to the fire, the 
total destruction of the property; secured statements from the neighbors and the 
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boy who helped to cut the grain, and although he talked to appellee frequently, 
who was ready and willing to make any statement, answer any question, or give 
any information desired, neither requested nor demanded any proof of loss, but 
advised appellee that the insurance was invalid. Mr. Hankins testified: 

“IT offered to pay him on the basis that I figured it out, the amount of the 
loss. 

“Q. How much did you offer to pay him? A. $300.00. 

“Q. Did you, or did you not offer him $300.00? A. I offered him $300.00, 
which was under the policy.” 

[2, 3] The appellee consulted the agent, Mr. Alsup, who countersigned his 
policy, on many occasions; was informed that the company was liable and should 
go ahead and pay the loss. The testimony indicates that during the entire period 
in which proof of loss could have been made, appellee believed from the con- 
versations, acts, and conduct of the two agents of the company that no further 
proof of loss would be required; that the only difference between the insurer 
and the insured was as to the value of the grain destroyed. 

The appellant had at the trial the paper made out by Mr. Alsup, the agent, 
and signed by appellee and sent to the company, but did not introduce it in 
evidence. 

The nonwaiver agreement that appellee signed for the adjuster before he 
made his investigation provided: 

“Tt is hereby mutually stipulated and agreed by and between W. M. Slaughter, 
Party of the First Part, and the Insurances Companies whose names are signed 
hereto, the Party of the second part, that any action taken, request made, or 
information now or hereafter received by said Party of the Second Part, in 
or while investigating and ascertaining the cause of fire, the amount of loss or 
damage or other matter relative to the claim of the said Party of the First 
Part, for property alleged to have been damaged or lost by fire on the 14 day 
of Tuly, 1936, shall not in any respect or particular change, waive, invalidate or 
forfeit any of the terms, conditions or requirements of the policies of insurance 
of the Party of the Second Part, held by Party of the First Part, or any of 
the rights whatever of any party hereto. 


“The intent of this agreement is to save and preserve all the rights of all 
parties, and permit an investigation of the claim and the determination of the 
amount of the loss or damage, in order that the Party of the First Part may 
not be unnecessarily delayed in his business and that the amount of his claim 
may be ascertained and determined without prejudice to any rights of defenses 
which the said Party of the Second Part may have.” 

The provision that the “intent of this agreement * * * to save and preserve 
all the rights of all parties * * * in order that the Party of the First Part may 
not be unnecessarily delayed in his business,” according to the finding of the jury, 
in which we concur, completely failed, if it was intended to apply to any of the 
rights of the assured. 

The nonwaiver paragraph in the policy and the nonwaiver agreement to 
which the appellee affixed his signature, at the request of the adjuster, before 
he made an investigation, do not, as a matter of law, entitle appellant to a directed 
verdict for a failure to furnish proof of loss, since, in our opinion, the evidence 
presents a fact issue on the questions of waiver and estoppel which should be 
submitted to the jury. 24 Tex.Jur. par. 221, p. 1008, par. 225, p. 1020; St. Paut 
Fire & Marine Ins. Co. v. Pipkin, Tex.Civ.App., 207 S.W. 360: Federal Surety 
Co. v. Smith, Tex.Com.App., 41 S'W.2d 210; Carolina Ins. Co. v. Christopher, 
Tex.Civ.App., 80 S.W.2d 774, affirmed in Tex.Com.App., 106 S.W.2d 138, and 
authorities cited; Garrison v. Great Southern Life Ins. Co., Tex.Civ.App., 72 
S.W.2d 692. 

We are cognizant of the holding of the Supreme Court in Home Ins. Co. 
of New York v. Lake Dallas Gin Co. et al., 127 Tex. 479, 93 S.W.2d 388, but, 
in our opinion, the principles there announced are not controlling in this case. 
The opinion discloses that the breach of the insurance contract there considered 
had occurred prior to the loss, and at the time the nonwaiver agreement was 
signed, the insurer was not liable on the policy hecause of the previous breach 
by the insured of the provision of the policy prohibiting additional insurance. 
Tt also appears that the agent, on whose acts and conduct waiver and estoppel 
were predicated, was acting hevond the scope of his authority. In the instant 
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case the breach relied on to defeat the policy occurrred after the loss and there 
is no contention that the agent, upon whose conversations, investigations, and 
conduct waiver and estoppel are based, was not acting within the scope of his 
authority. 

In Occidental Fire Ins. Co. v. Fort Worth Grain & Elevator Co., Tex.Civ.App., 
294 S.W. 953, writ refused, the court held that notwithstanding the standard 
form of the policy and the nonwaiver agreement signed by the insured after 
the loss, that the insurer could, by its acts and conduct, waive the breach of the 
warranties and concurrent insurance clauses and estop itself from urging such 
breach as a defense. This assignment is overruled 


[4, 5] It does not follow that because appellant was not entitled to a directed 
verdict that the judgment for appellee was authorized. He sought to recover 
on his insurance contract; pleaded performance of all its terms and provisions, 
but failed to furnish proof of loss, as his contract required, and undertook to 
justify such failure by pleading and ‘offering proof tending to show that appellant 
had waived furnishing proof of loss and was estopped to urge such failure as 
a defense. The issue of waiver and estoppel was not incidental, but because he 
breached his contract, was essential to appellee’s recovery; hence, if we are 
correct in holding that a question of fact was presented on these issues, it was 
incumbent on appellee not only to plead and prove such fact issues, but to secure 
a finding of the jury thereon. The burden of proof was upon appellee to prove 
that he was entitled to a judgment and it was the duty of the trial court to submit 
the essential issues, if controverted to the jury. Spencer v. Pettit et al., Tex. 
Com.App., 2 S.W.2d 422. 


In International-Great Northern R. Co. v. Casey, 46 S.W.2d 669, 671, the 
Supreme Court approved the holding of Judge Sharp, in which he said: 

“If the court failed to submit such issues, it was the duty of plaintiff to 
request their submission. If plaintiff failed to do this, he has not met the burden 
placed upon him by law. If it was not done, the law presumes that he waived 
it, and, unless it is a matter that is incidental or supplemental to the ultimate 
issues, then the trial court would not be justified in finding this essential fact 
without having an answer to the jury first made on the issues submitted.” Citing 
authorities. See, also, Federal Surety Co. v. Smith, supra. 

[6] If a jury is demanded and a case submitted on special issues, the parties 
are entitled to have every essential and independent issue passed on by the jury 
and the court is unauthorized to substitute his finding on essential issue and 
render a judgment thereon in a case submitted to a jury. International-Great 
Northern R. Co. v. Casey, supra. 

[7] The appellee, in a counter-proposition, asserts that the court erred in 
admitting in evidence the printed provisions of a Texas Standard Fire Policy 
requiring proof of loss, over his objection that such provisions were hearsay, 
not the proper method of proving that a Texas standard fire policy required proof 
of loss, was not authenticated, and not the best evidence. 

Before introducing the printed provisions complained of, the agent of appel- 
lant, shown by the record to have been in the insurance business and an insurance 
adjuster for years, testified that he was familiar with, knew, and would recognize, 
from experience, the provisions required in a Texas standard fire policy, and 
the printed lines presented to him for examination and inspection were the provi- 
sions relating to proof of loss required in a Texas standard fire policy. These 
provisions were a part of appellee’s insurance contract, but he failed to offer any 
evidence to prove the contents of such provisions, and hence failed to show that 
he had performed all the terms and conditions of his policy that had not been 
waived. Since he was required to show performance, we doubt if he is in a posi- 
tion to complain of the testimony offered. However, be that as it may, a copy 
of the printed provisions certified to by the commission of insurance, while admis- 
sible, is not the only manner by which proof of the contents of such provisions 
may he made. 

In Smithers v. Lowrance et al., 35 Tex.Civ.App. 25, 79 S.W. 1088, 1089, 
is said: “The rule is both ancient and familiar that public records are availa 
either by certified or examined copies, in the absence of a statute making certified 
copies the only method of proof. 1 Greenleaf on Evidence, §§ 91, 508, 509. We 
have a statute on the subject * * * but it does not change the common-law rule.” 

This holding above was affirmed by the Supreme Court in 100 Tex. 77, 93 
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S.W. 1064. See, also, Harvey and others v. Cummings and others, 68 Tex. 599, 
5 S.W. 513; 22 C.J. p. 821, par. 936. 

The testimony of the witness, in substance, is that the printed provisions 
admitted in evidence were an examined copy, and appellee’s counter-proposition 
is overruled. 

Appellant’s assignments challenging the sufficiency of the testimony to show 
the market value of the grain destroyed and the cost of hauling and threshing, 
in view of a reversal of the judgment, need not be determined, as any uncer- 
tainty will doubtless be removed on another trial. 

The judgment of the trial court is reversed and the cause remanded. 


RICHARDSON v. SUPERIOR FIRE INS. CO. No. 26829. 
Supreme Court of Washington. Dec. 13, 1937. 


74 Pacific Reporter (2d) 192. 
3. ASSIGNMENT. 


Under required statutory provision of fire policy invalidating policy if assigned 
before a loss, insured may not transfer right in policy by assignment without 
obtaining insurer’s consent, and an attempt to do so invalidates policy (Rem. 
Rev.Stat. § 7152.) 

(For other cases, see Insurance, Dec. Dig. § 345.) 

4. CHANGE IN TITLE. 

Where fire policies covering community property provided that policies would 
be invalidated by any change in title, unless otherwise provided by agreement 
indorsed thereon, a divorce action in which community property was divided 
dissolved community and constituted a “change in title,” invalidating policies in 
ane of any agreement added to policies permitting transfer (Rem.Rev.Stat. 
§ 7152). 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Department 2. 

Appeal from Superior Court, Spokane County; William A. Huneke, Judge. 

Action by Grace Richardson against the Superior Fire Insurance Company. 
From a judgment of dismissal, plaintiff appeals. 

Judgment affirmed. 

F. A. McMaster, of Spokane, for appellant. 

Long & Levit, of San Francisco, Cal., and Williams & Redfield, of Spokane, 
for respondent. 

MILLArp, Justice. 

This action was commenced to recover on two policies of fire insurance. 
The appeal is from the judgment of dismissal rendered after a demurrer was 
sustained to the complaint. 


The complaint, the allegations therein being admitted by the demurrer to be 
true, is summarized as follows: The respondent, with knowledge that the house 
and furniture were community property, ‘issued to Ben Richardson August 4, 
1934, two fire insurance policies on a house and furniture owned by the marital 
community of Ben Richardson and the appellant in the city of Spokane. 
Appellant obtained a divorce from Ben Richardson December 14, 1935, in the 
superior court for Spokane county. In the division of property in that divorce 
action, the husband transferred his interest in the furniture and house to appellant. 
At the same time he orally assigned to the appellant the two fire insurance policies 
issued August 4, 1934, by respondent to Ben Richardson on that property. Appel- 
lant continued to live in the house and use the furniture therein until July 22, 
1936, when the house and furniture were totally destroyed by fire. On refusal 
of respondent to pay the insurance, appellant instituted this action, which resulted 
as stated above. 


Counsel for respondent contend that the oral assignment of the insurance 
policies by the divorced husband to his divorced wife, the appellant, was contrary 
to the provision of the policy requiring submission of any assignment to the insurer 
for approval. Counsel for respondent also insist that the change of ownership 
of the insured property, in the absence of an agreement permitting such transfer 
of title indorsed on or added to the insurance policies, avoided the terms of the 
policies. The argument of counsel for appellant is, substantially, as follows: 
The appellant continued to live in the house after transfer of title to her, which 
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was community property at the time it was insured, up to the time of the fire. 
The fire insurance contract was made for the benefit of the community and 
for no one else; that is, it was not for the husband or wife as individuals but 
for the community. There was no increase of hazard in the fire risk by the 
transfer of the property to the wife. The situation is the same as the case of a 
partnership which takes out insurance on firm property. The insurance would 
not belong to the individual members of the firm but would belong to the part- 
nership. The only difference there can be in the two situations is that the 
insurance company in writing the policy on the property of a marital community 
would have only two persons to consider as to hazard and moral risk while 
in a partnership there might be a half dozen persons whose fitness for insurance 
would have to be investigated by the company. It is urged that the rule that 
a sale by one member of a firm of his interest to another member of the firm 
without notice to the insurer does not violate the terms of a policy of insurance 
upon partnership property as to sale or change of interest is applicable when 
one member of a marital community transfers community property to the other 
member of the community. 


[1, 2] The policies were not made a part of the complaint; however, they 
are before us as a matter of judicial knowledge, since the only form of fire 
insurance policy that can be issued in this state is the one prescribed by statute 
(Rem.Rev.Stat. § 7152). We take judicial notice that there is in existence a 
standard form of insurance policy known as the “Washington Standard Policy.” 
We take judicial notice of the contents of that standard form of policy and it 
will be presumed that such a policy was used in compliance with the statute. 
Volume 8, Couch, Cyclopedia of Insurance Law, § 2170, p. 7024. 

[3] One of the provisions of the policy is that, unless otherwise provided 
by agreement indorsed on the policy or added to the policy, the entire policy 
shall he void if assigned before a loss. Under that provision the insured may 
not transfer his right in the insurance contract to some one else by assignment 
unless he obtains the consent of the insurer. An attempt to make an assignment 
without observance of this requirement is a breach of the covenant to which 
the insured agreed, and the policy is thereby rendered void. 

[4] Another provision of the policy reads as follows: “This entire policy, 
unless otherwise provided by agreement indorsed hereon or added hereto, shall 
be void * * * if any change, other than by the death of an insured, take place 
in the interest, title, or possession of the subject of insurance (except change 
of occupants without increase of hazard) whether by legal process or judgment 
or by voluntary act of the insured, or otherwise. * * * ” 

We held in Tump v. North British & Mercantile Insurance Company of 
London and Edinburgh, 44 Wash. 596, 87 P. 928, 12 Ann.Cas. 257, that under 
the provision quoted above a policy of fire insurance is rendered void by an 
absolute sale of the insured property, with a purchase-money mortgage back to 
the insurer (insured) to secure part pf the price, without notice to the insurer. 

There is a dearth of authority on the question whether change of ownership 
of interest in community property by an award thereof to insured’s wife in a 
divorce decree avoids the policy. In 26 C.J. 238, § 296, it is stated that, while 
the mere rendition of a judgment against the owner of insured property is not 
a change of title or interest within the probibition of a policy like those in the 
case at bar, a decree of divorce awarding to the wife of the insured the property 
covered by the insurance policy has been held to violate a condition against 
change of title or interest by legal process or judgment. 

Tn: Coffin v. Northwestern Mutual Fire Association, 43 Tdaho 1, 249 P. 89, 
90, 48 A.L.R. 1225, the Supreme Court of Idaho (a community property state), 
under a provision that that insurance policy should he void “ ‘in case of transfer 
or termination of any interest of the insured other than hy the death of an 
insured, or any change in the nature of the insurable interest of the insured 
in the property described herein, either hy sale or otherwise,’ ” held that the change 
of ownership of interest in an automobile by award thereof to insured’s wife 
in a divorce decree avoided the policy of insurance on the automobile which was 
community property when the policy of insurance was written. 

In contending that there is no difference in principle hetween the rights 
of members of a partnership in a fire insurance policy on partnership property 
and the rights of husband and wife in a policy written on the community property 
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in the transfers of such property one to the other, counsel for appellant cite 
Joyce on Insurance, 2d Ed., § 2295, to the effect that a sale between partners 
is not such a transfer as will avoid the policy under a provision such as is 
contained in the policies in the case at bar. That very authority, however, in 
the last sentence of the section cited states that a voluntary completed dissolution 
of the partnership and a division of the profits and property would avoid the 
insurance contract. Section 2295, supra, so far as material, reads as follows: 
“It is evident from the decisions and opinions above given that the general rule 
may be deduced, and it is supported by the weight of authority and of reasoning, 
that a sale between partners is not such a transfer as will avoid the policy; 
and a question may fairly be raised whether it is within a stipulation against 
a change of possession * * *. So a voluntary completed dissolution of the part- 
nership and a division ‘of the profits and property would avoid the contract.” 
See, also, 14 R.C.L. 1121; 26 C.J. 130, § 150; and 26 C.J. 237, § 293. 

The marital community of appellant and her husband was completely dissolved 
by the decree of divorce. In that proceeding their community property was 
divided. There was no community property after the community was dissolved. 
All rights and incidents of the existing community relationship ceased the very 
moment the community was dissolved by divorce. We find no comfort for the 
appellant in her theory that the marital community is an entity separate and 
distinct from the spouses composing it. We repeat, the community died before 
the property was destroyed by fire. The community died in fact at the time 
the divorce was granted. The dissolution of a partnership with a division of 
the property where one partner transfers his interest to the other partner effects 
; re under a policy of insurance prohibiting change of title. 26 C.J. 237, 

While married to Ben Richardson, the appellant did not own any interest in 
the insured property as her own separate. property. The transfer to her in the 
divorce proceeding of the insured property was a change of title. She is not in 
tle position of one who is bringing suit'on a contract made for her benefit. The fire 
irsurance contracts were made for the benefit of the community. By the divorce 
there was a dissolution of the marital community for the benefit of which the 
contract was made. On the dissolution of that community there was a division 
of the property. The community interest of the husband was transferred to the 
wife. That property then became her separate property. 

The dissolution of the marital community and division of the property, under 
the provision in the policies prohibiting any change of title (other than by the death 
of the insured) in the subject of the insurance, rendered the policies void the 
same as in the case of a completed dissolution of a partnership of two persons 
with a division of the partnership profits and property between the two. 

‘The judgment is affirmed. 

Steinert, C. J., and Beals, Blake, and Robinson, JJ., concur. 


OTTENS v. ATLAS ASSUR. CO., Limited. 
Supreme Court of Wisconsin. Nov. 8, 1937. 
275 Northwestern Reporter 900. 
1. STATUTORY PROVISION. 

Statute providing that contracts of unauthorized insurers are unenforceable 
by insurer and amending statute declaring contracts of unauthorized fire insurers 
void, was intended to eliminate conflict between statute amended and statute 
providing that policies issued in violation of the standard provisions were 
enforceable against the insurer (St.1931, § 203.07(2): St.1933, §§ .07(2), 203.08). 

(For other cases, see Insurance, Dec. Dig. § 4.) 


2. CHATTEL MORTGAGE. 

Owner of household furniture covered by standard fire policy was not entitled 
to have standard mortgage clause, providing that insurer was not to be liable 
for loss to any propefty insured while encumbered by a chattel mortgage, 
reformed by addition of the phrase “unless plaintiff should give notice to the 
agent of the making and delivery of such chattel mortgage,” since to reform 
the clause would be to frustrate the public policy of the statute, notwith- 


standing statute making all policies issued by unauthorized insurer unenforce- 
able by insurer (St.1931, § 203.07(2); St.1933, §§ 203.01, 203.07(2), 203.08). 
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(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Appeal from an order of the Circuit Court for La Crosse County; Arold F. 
Murphy, Judge. 

Reversed, with directions. 

Action was commenced on November 26, 1936, by Ernest Ottens, plaintiff, 
against Atlas Assurance Company, Limited, defendant, to recover for a fire 
loss upon a policy of insurance issued by defendant. The complaint alleged 
the issuance of the policy by defendant to plaintiff on September 10, 1933, upon 
certain household furniture and equipment and that on March 26, 1936, this 
property was destroyed by fire. A copy of the policy was annexed to the 
complaint. The policy was a standard fire insurance policy of the state of 
Wisconsin, and contained the following provisions: 

“Chattel mortgage. Unless otherwise provided by agreement in writing 
added hereto this company shall not be liable for loss or damage to any prop- 
erty insured hereunder while incumbered by a chattel mortgage, and during 
the time of such incumbrance this company shall be liable only for loss or 
damage to any other property insured hereunder.” 

“Suit. No suit or action on this policy for the recovery of any claim shall be 
sustainable in any court of law or equity unless all the requirements of this 
policy shall have been complied with, nor unless commenced within twelve 
months next after the fire.” 

Defendant’s answer alleged that plaintiff and wife on February 6, 1936, 
executed a chattel mortgage covering all the property insured, and that no 
rider or agreement had been attached to the policy in accordance with the 
provisions just quoted. On April 19, 1937, plaintiff asked leave to amend its 
complaint, and leave was granted over defendant’s objections. On April 20, 
1937, plaintiff served an amended complaint asking reformation of the policy. 
The amended complaint alleges that the mortgage clause heretofore set out 
did not express the real intention of the parties, which was to the effect that 
the company was not to be liable for loss or damage to any property insured 
while encumbered by chattel mortgage unless plaintiff should give notice to 
the agent of the making and delivery of such chattel mortgage; that, by reason 
of the mutual mistake of the parties caused by the failure of plaintiff and agent 
of defendant fully to comprehend the technical language involved in the policy, 
the policy does not represent the true contract. Defendant demurred to the 
amended complaint upon the grounds that it did not state facts sufficient to con- 
stitute a cause of action, and that the action was not commenced within the 
twelve months limited by law. On May 17, 1937, the court entered an order 
overruling defendant’s demurrer. Defendant appeals. 

Lees & Bunge, of La Crosse, for appellant. 

George H. Gordon, Law & Brody, of La Crosse, for respondent. 

WICKHEM, Justice. 

The first question upon this appeal (and in view of the court’s conclusions 
the only one that need be dealt with in this opinion) is, May a party to a 
standard fire insurance policy issued in complete conformity to statutory 
requirements have this policy reformed by the substitution of provisions incon- 
sistent with its standard provisions? The court is of the view that this ques- 
tion must receive a negative answer. In Bourgeois v. Northwestern National 
Ins. Co., 86 Wis. 606, 57 N.W. 347, 348, this court said, referring to the standard 
policy: “More critical examination reveals the undoubted fact that the law 
was not passed solely for the protection of the insured. * * * The intent plainly 
was and is that, so far as the conditions and provisions of the standard policy 
go, they shall govern, and that they shall not be omitted, changed, or waived in 
any manner. Other provisions, not conflicting with them, may be added in 
writing or printing, but the conditions of the standard policy itself must remain 
unimpaired.” 

Similar expression occur in other cases. In Prentiss-Wabers Stove Co. v. 
Millers’ Mutual Fire Ins, Ass’n et al., 192 Wis. 623, 211 N.W. 776, 778, 213 N.W. 
632, referring to a portion of a standard policy, the court said: “This provision 
which is statutory in character, declares a rule of public policy binding alike upon 
the insured and insurer and voids the insurance.” 

In Williams v. Travelers Insurance Co., 168 Wis. 456, 169, N.W. 609, 959, it 
was said that, where the statute declares as the public policy of the state that con- 
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tracts relating to a particular subject shall be in certain prescribed forms and with 
specific conditions concerning the respective rights and duties of the parties, such 
statute is controlling as against any contract the parties may attempt to make 
varying therefrom. In Wojtzak v. Hartland Farmer’s Mutual Fire Ins. Co., 200 
Wis. 118, 227 N.W. 255, it was held that the prescribed statutory details as to form 
and content of fire insurance policies is mandatory. In Temple v. Niagara Insurance 
Company, 109 Wis. 372, 85 N.W. 361, it was said that this court has repeatedly 
treated and construed the standard policy as a statutory law as well as a contract. 
eing a law as well as a contract, its provisions were held binding upon the parties. 
See, also, Schilbrch v. Inter-Ocean Casualty Co., 180 Wis. 120, 192 N.W. 456. 

{1, 2] Plaintiff's answer to this is quite ingenious. It is that a policy m 
violation of the standard policy, while subjecting the company to penalties and unen- 
forceable by the company, is nevertheless enforceable by the insured. It is suggested 
thar this rule was the result of statutory changes in 1933. We do not so find. Prior 
to 1933, section 203.07, Stats. provided as follows: 

“Unauthorized insurance void, * * * 

“(2) No unauthorized fire insurance company * * * shall hereafter make or 
issue, directly or indirectly, any policy of insurance on property in this state, except 
as specifically authorized by law. All such contracts are declared to be unlawful, 
void, and unenforceable, and no action in law or equity shall be maintained on any 
such contract in any court.” 


This section related to insurance written by an unauthorized company, whatever 
the policy form. By chapter 487, section 89, Laws of 1933, this section was amended 
to read: “(2) No unauthorized insurer shall issue, directly or indirectly, any policy 
on property in this state, except as specifically authorized by law. All policies 
issued in violation of this section are unenforceable by the insurer.” 

These sections, of course, have nothing to do with violation of the standard 
policy provisions (St.1933, § 203.01) but deal rather with the writing of insurance 
hy unauthorized companies. Section 203.08, however, provides penalties for any 
company, officer, or agent violating any of the provisions of the standard policy by 
issuing policies at variance therewith and makes such violations cause for revoking 
the company’s authority to do business in this state. In contrast to section 203.07 (2) 
as it stood prior to 1933, this section provides that any policy so issued and delivered 
shall be binding upon the company. The 1933 amendment was mercly for the pur- 
pose of eliminating this conflict between section 203.07 and section 203.08. The 
rule of section 203.08, by which insurance policies issued in violation of the stand- 
ard provisions are enforceable against the company, has existed for many years. 
Tt is one thing, however, to say that the insured may enforce a nonstandard policy 
in spite of the fact that it was unlawfully written at variance with the standard 
form; it is quite another thing for a court of equity, the company having issued 
a standard policy complying with the law, to reform the policy into an agreement 
wholly at variance with statutory requirements, rendering the company liable 
not only on the policy as so changed, but for fines, imprisonment, and loss of 
its license to do business in the state. For a court of equity to do the latter 
would be to lend its aid to frustrate the public policy of the statute. 

In support of its vosition plaintiff cites Fountain v. Importers’ & Exvorters’ 
Ins. Co., 214 Wis. 556, 252 N.W. 569. There the subject of the insurance was 
subject tq a lien at the time of the execution of the policy. This fact was known 
to the agent of the insurer. The parties intended to cover the mortgaged cars, 
but there had been an error in not adding an exception or rider to the policy. 
It was held that plaintiff was entitled to have the policy reformed by adding the 
rider or exception. The policy as reformed, however, was in perfect conformity 
to the standard provision. No attempt was made to change a single standard 
provision. In the instant case the property was not mortgaged when the insurance 
policv was issued. There was no occasion to add a rider to the policy at the time 
of its issuance, and that is not what is sought in this action. Plaintiff's objective 
is to introduce a material change into the standard mortgage clause. This he 
may not do for reasons that have been stated. It follows that the order must 
he reversed. 

Order reversed, and cause remanded, with directions to dismiss the complaint. 
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AUTOMOBILE 


PARK et ux. v. AMERICAN FIDELITY & CASUALTY CO., Inc. No. 8250. 
Circuit Court of Appeals, Fifth Circuit. Nov. 23, 1937. 
92 Federal Reporter (2d) 746. 


RIGHT OF CREDITOR. 

An indorsement in accordance with Texas statute, affixed to automobile 
liability policy that no defense which was available to insurer as against insured 
under policy as originally written should be available to insurer as against a judg- 
ment creditor of insured after judgment should have been rendered for any claims 
of personal injury or property loss growing out of operation of motor vehicle 
insured, was intended to cover protection given by policy upon which right of 
action against insurer would accrue on rendition of judgment against insured, and 
and hence insured’s judgment creditor could recover from insurer on such _indorse- 
ment, notwithstanding judgment was obtained for wrongful death (Vernon's 
Ann.Civ.St.Tex. art. 911b, § 13). 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

Appeal from the District Court of the United States for the Southern District 
of Texas; Thomas M. Kennerly, Judge. 

Action by J. H. Park and his wife against the American Fidelity & Casualty 
Company, Inc. From a judgment for defendant, plaintiffs appeal in forma 
pauperis. 

Reversed and remanded. 

Samuel H. Peak, of Houston, Tex., for appellants. 

Frank G. Dyer, of Houston, Tex., for appellee. 

3efore Sibley, Hutcheson and Holmes, Circuit Judges. 

HoimeEs, Circuit Judge. 

This appeal is fom a_judgment entered on a directed verdict against appellee 
as the insurer of the B. C. and G. C. Emerson Truck Line, a partnership, against 
whom appellants had recovered a judgment for the wrongful death of their son. 

In their action against the assured truck line, appellants recovered judgment 
upon special findings of a jury that their son was killed in an accident caused by 
the negligent operation of one of the trucks of said line, while the same was 
being operated by a person who was under the direction and control of the assured. 
Appellee defended that suit according to the provisions of the policy. On the 
trial of this cause, appellee offered as its sole defense that the driver of the truck 
was a “person other than the assured or his paid employee,” and that for this 
reason the loss was not within the terms of the policy, which provided that it 
did “not -cover any Joss arising or resulting from an accident occurring while 
any of said automobiles were * * * being driven or operated by any person other 
than the assured or his paid employee.” 


Appellant relies upon an indorsement affixed to the policy to bring it within 
the requirements of the Motor Carriers Act (article 911b, section 13, Vernon's 
Ann.Civ.St.Tex.), giving a right of action on the policy to any person who has 
recovered a judgment against the assured, and further providing that: “No 
defense which is available to the insurer as against the assured under the provi- 
sions of this policy, as originally written, shall be available to the insurer as 
ainst a judgment creditor of the said assured after judgment shall have been 
rendered to such assured for any claims of personal injury or property loss growing 
~ o the actual operation of the motor vehicles or trucks and/or trailers covered 
1ereby. 

It is not disputed that the defense asserted by appellee would be available 
in an action by the assured. It is equally clear that the loss, occasioned by the 
death of appellants’ son, and the subsequent judgment against assured, is within 
the coverage of the policy, subject to the paid employee clause above mentioned. 
The sole question here is whether or not the no defense clause, quoted above, 
applies in case of an action for wrongful death, in view of the fact that it only 
mentions personal injury and property loss. 

Viewing the contract as a whole, we find that the assured purchased protec- 
tion described therein under three heads: (1) To persons; (2) damage to prop- 
erty; (3) defense and payment of costs and expenses. Under the first of these, 
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the protection afforded is described as being against loss from the liability imposed 
by law upon the assured on account of: 
“Injury to Persons” 


“(1) Bodily injury or death suffered by any person or persons, other than 
the assured or his employees excluded herein, as the result of an accident occurring 
while this policy is in force. * * * ” 3 

We think the expression used in the no defense clause, contained in the 
indorsement, was intended to cover the protection given by the policy upon which 
a right of action against appellee would accrue on the rendition of a judgment 
against the assured. No special significance attaches to the fact that the 
exact language of the policy was not used in the indorsement. In one phrase of 
six words, the indorsement referred to what was described in the policy in two 
paragraphs with separate headings. The draftsman of the indorsement was 
primarily concerned with so modifying the contract as to bring it within the 
requirements of the Motor Carriers Act and the Railroad Commission, and in 
describing the risk there was no need for the precision of expression that 
existed in the original document where the protection was granted. The language 
used was not exclusive or restrictive, and does not evidence any intention to carve 
out of the protection granted in the policy a class of cases where rights of 
action might exist against the assured, but would be excluded from the protection 
given in the no defense clause. 

Appellee insists that, since the indorsement was made to enable the assured 
to comply with the Motor Carriers Act, we are bound by the case of Bilbo v. 
Lewis (Tex.Civ.App.) 45 S.W.(2d) 653 (writ of error denied by the Supreme 
Court of Texas), in which it is held that wrongful death is not included within 
the expression “personal injury,” and that such recovery against the insurer is 
not contemplated by the act. While this may be true, it does not follow that an 
assured procuring insurance under the act may not also obtain protection which 
the act does not require, and may extend this protection to the public in the same 
manner as that required by the act. In the Bilbo Case, supra, an effort was made 
to hold the insurer on an allegation of wrongful death, under a policy indemnifying 
against personal injury. Here, the policy indemnifies against death and personal 
injury, and the insurer seeks to avoid liability by interposing a defense which, 
admittedly, it would not have in an action for personal injury, but which it 
asserts was excluded from the protection of the no defense clause by the omission 
of the words “wrongful death,” or words of similar import. It is not clear that 
an exclusion was intended, and we think the natural import of the words used 
was to cover the insurance protection afforded to assured within the field in 
which a judgment could be recovered against it. A®tna Insurance Co. v. Houston 
Oi] & Transport Co. (C.C.A.) 49 F.(2d) 121, certiorari denied 284 U.S. 628, 52 
S.Ct. 12, 76 L.Ed. 535; Carson v. Home Fire & Marine Ins. Co. (€C.C.A.) 39 
F.(2d) 50; Shelby County Trust & Banking Co. v. Security Insurance Co. (C.C.A.) 
66 F.(2d) 120; Constitution Indemnity Co. v. Lane (C.C.A.) 67 F.(2d) 433; 
Nieman v. AEtna Life Insurance Co. (C.C.A.) 83 F.(2d) 753. 

This view renders the consideration of other questions raised by the assign- 
ments of error unnecessary. The judgment of the District Court is reversed, 
and the cause remanded for further proceedings not inconsistent with this opinion. 

Reversed. 

Sibley, Circuit Judge. 

I concur in the opinion. I think the reversal is also required by this: The 
rider expressly extends the coverage to all trucks operated “under the direction 
and control” of the assured. In the suit against the assured, which was defended 
by the insurer, the jury in a special verdict expressly found the truck was operated 
under the direction and control of the assured. On general principles of estoppel 
by judgment the insurer cannot again contest that issue with the plaintiffs. 


STATE FARM MUT. AUTOMOBILE INS. CO. v. SELF. No. 8547. 
Circuit Court of Appeals, Fifth Circuit. Dec. 2, 1937. 
93 Federal Reporter (2d) 139. 
1. CONSIDERATION, 
In determining whether money passing from a traveler to automobile operator 
in connection with a journey constitutes a “consideration” within automobile 
liability policy provision denying coverage “while anyone is being carried for a 
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consideration,” courts consider all attending circumstances, including relationship 
oi parties, existence or lack of common interest, pleasure, or benefit, deviation from 
route involved and actual cost of carrying. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2 CONSIDERATION. 

Where automobile owner intending to make business trip arranged with public 
travel agency to transport five strangers to various addresses, for fixed reimburse- 
ment not based on cost of trip, such reimbursement was “consideration” within 
liability policy provision denying coverage “while anyone is being carried for a con- 
sideration.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 


_Appeal from the District Court of the United States for the Northern District 
of Texas; T. Whitfield Davidson, Judge. 


Action by Joe Self against the State Farm Mutual Automobile Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Neth L. Leachman, of Dallas, Tex., for appellant. 

Dallas Scarborough and W. R. Ely, both of Abilene, Tex., for appellee. 

Before Hutcheson and Holmes, Circuit Judges, and Strum, District Judge. 

Strum, District Judge. 

Appellant issued to N. W. Woodhouse a policy of publi¢ liability insurance cov- 
ering, as therein iimited, legal liability’ imposed upon assured for bodily injuries to 
others, or damage to their property, resulting from the operation of an automobile 
owned by Woodhouse. 

Thereafter, a collision occured between Woodhouse’s car described in the 
policy and another car belonging to plaintiff below, Joe Self, resulting in bodily 
injuries to Self’s wife and damages to his car, for which Self recovered judgment 
against Woodhouse in a Texas state court. Execution having been returned nulla 
bona, Self instituted this action, in which he succeeded below, to enforce liability 
against the insurance company under the insolvency and bankruptcy clause of the 
policy. The insurer contends here, as it did below, that at the time of the coliision 
Woodhouse was carrying passengers “for a consideration,” and that such operation 
of the car was excluded from the coverage of the policy. 

The policy covered operation of the car for pleasure and business; assured 
stating his business to be “Farmer.” The policy contains the following clause, upon 
which the principal defense is based: “Purposes of Use Defined: The term 
‘Pleasure and Business’ means personal, pleasure and family use including business 
calls, and does not include, and the Policy does not cover: When there is renting 
or livery use of the automobile, or while anyone is being carried for a consider- 
2tion. * * *” 

Woodhouse lived about one mile from Mesa, Ariz., near Phoenix. He owned 
a farm about 100 miles south of Tulsa, Okl., which he wished to visit on business: 
this being the primary incentive for the trip. Woodhouse testified that his most 
convenient route to the farm passed through Tulsa, Okl. Originally he intended 
making the eastward trip alone, but wishing to secure some one to go with him “to 
hely defray expenses,” he went to a public travel agency in Pheenix where he 
arranged to transport five persons, all strangers and not related to him, to various 
addresses in Oklahoma City and Tulsa, Okla., for the total sum of $37.50, which 
apparently was paid pro rata, $7.50 each, by the five travelers to be transported, aad 
which was paid before leaving Phcenix. Woodhouse cautioned one of the travelers 
not to say anything about having paid for his transportation. While traveling east- 
ward near Sweetwater, Tex., en route to Oklahoma City, Tulsa, and thence to the 
farm, and while carrying the five passengers in the circumstances stated, the collision 
in question occured. 

[1] Whether or not money passing from a trav eler to the operator of an auto- 
mobile in connection with a journey constitutes a “consideration,” within the meant: 
of a policy provision of the character here under consideration, depends upon the 
circumstances. Though payment of the money be associated with the transportation 
the courts, in determining whether or not such payment amounts to a “consideration” 
for the carrying, take into account not only the payment of the money, but all the 
attending circumStances, including the relationship of the parties to one another, 
the existence or lack of common interest, pleasure or benefit in making the journey, 
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whether the carrying involves a deviation from the route that would otherwise be 
followed by the vehicle, the relation of the amount paid to the actual cost of the 
carrying, and like matters. Park vy. National Casualty Co., (Iowa) 270 N.W. 23, 27. 


Appellee, plaintiff below, relies upon the rule that voluntarily sharing the cost 
ot gasoline and oil consumed on an automobile trip taken by relatives or friends 
for social purposes or the joint pleasure of the parties does not constitute carrying 
for a “consideration” within the meaning of such a policy provision as this, where 
the sums contributed bear a fair relation to the expense of the trip. Ocean Accident 
Corporation v. Olson (C.C.A.) 87 F. 2d 465; Park v. National Casualty Co., supra. 

[2] This, however, is not such a case. The travelers carried by Woodhouse 

were total strangers to him. His contact with them was secured solely through a 
public travel agency. They had no common nor integrated interest in the journey. 
The five travelers were interested only in procuring transportation to their several, 
and differing, destinations. They had no concern with Woodhouse’s trip to his farm. 
Woodhouse had no interest in the travelers or their journey other than to transport 
them for a predetermined and already collected fare which was fixed, not with 
reference to the actual expense of the trip, but at an arbitrary amount which might 
have exceeded or been less than the actual cost. The sums thus exacted by Wood- 
hcuse were more than mere reimbursement for expenses incurred by all on a 
co-operative trip in which the travelers had a common interest. The payment of 
$7.50 by each passenger was not a mere incidental contribution to the actual” expense 
of a common journey. It was tangible and fixed compensation which was the 
motivating influence tor furnishing the transportation. The persons carried were 
therefore not mere contributing guests, but paying passengers. Such operation of 
the car is clearly within the policy exception abov e quoted, which excludes coverage 
not only when the car is used for “renting” or “livery purposes,” but also “while 
auyone is being carried for a consideration.” Ocean Ace. Corporation v. Olson, 
res Gross v. Kubel, 315 Pa. 396, 172 A. 649, 95 A.L.R. 146; Neilson v. American 
Ins. Co., 111 N.J.L. 345, 168 A. 436; Orcutt v. Erie Indemnity Co. 114 Pa. Super. 
493, 174 A. 625; Mittet v. Home Ins. Co., 49 S.D. 319, 207 N.W. 49; Cartos v. Hart- 
ford, etc., Co., 160 Va. 505, 169 S.E. 594, 598; American Lumbermen’s Co. v. Wilcox 
(D.C.) 16 F.Supp. 799. 


The facts in this case differ widely from those in Marks v. Home Insurance Co., 
285 F. 959, where the payments by the persons transported were unsolicited con- 
ributions by friends or relatives of the operator of the car. Moreover, the policy 
exception there involved was carrying “passengers” for “compensation.” This policy 
exception, carrying “anyone” for a “consideration,” is much more comprehensive. 
Appellant’s motion for a directed verdict below should have been granted. 
Reversed 


WESTERN CASUALTY & SURETY CO. v. BEVERFORDEN. No. 10876. 
Circuit Court of Appeals, Eight Circuit. Dec. 14, 1937. 
93 Federal Reporter (2d) 166. 
CONDITIONAL DEFENSE. 

Where automobile liability insurer defended suit brought against driver of 
insured automobile, but notified her that it would pay no judgment recovered 
against her, because she was not covered by policy, such conditional defense did 
not constitute an assumption of liability by insurer or a waiver of its right to 
por gy liability to injured party on judgment obtained against driver of auto- 
mobile. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Albert L. Reeves, Judge. 

Suit by the Western Casualty & Surety Company against Burkie Beverforden. 
From an order sustaining a motion to dismiss (17 F.Supp. 928), plaintiff appeals. 

Reversed and remanded. 

Paul C. Sprinkle, of Kansas City, Mo. (Sprinkle & Knowles, of Kansas City, 
Mo., on the brief), for appellant. 

J. Francis O'Sullivan, of Kansas City, Mo. (O. H. Stevens, John M. P. 
Miller, and Al Mendelson, all of Kansas City, Mo., on the brief), for appellee. 


‘ Contrast McCann v. Hoffman (Cal.Sup.) 70 P.2d 909, with Walker v. Adamson (Cal.Sup.) 
70 P.2d 914, decided under the California automobile “guest” statute. 
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Before Gardner, Sanborn, and Thomas, Circuit Judges. 

SANBORN, Circuit Judge. 

The appellant, the Western Casualty & Surety Company, brought this proceed- 
ing against the appellee, Burkie Beverforden, under the Declaratory Judgment 
Act, Judicial Code, § 274d, as amended, 28 U.S.C.A. § 400, to secure a declaration 
that, under a policy of automobile liability insurance issued by appellant to the 
B. Gorman Furniture Company, it (appellant) was not obligated to pay a $12,000 
judgment which the appellee had obtained against Dorothy Shelton in an action 
for personal injuries. From an order dismissing its complaint, this appeal was 
taken by appellant. 

In addition to the jurisdictional facts, the complaint alleges: That the policy 
in suit was on February 13, 1934, issued to the B. Gorman Furniture Company; 
that the insurance was against loss from liability imposed by law incident to 
the maintenance or use of any of the automobiles described in the policy; and 
that the policy contained this provision: 


“The insurance provided by this Policy shall be avilable in the same manner 
and under the same conditions as it is available to the named Assured, to any 
person operating, and/or any other person, while riding in, and/or to any other 
person, firm or corporation legally responsible for the operation of, any of the 
automobiles described in the Schedule of Statements, provided such use or 
operation is lawful and with the permission of the named Assured, or any adult 
member of the named Assured’s household other than a chauffeur or a domestic 
servant. ***” 


That on or about October 6, 1934, Joe Gorman, an employee of the assured, 
without its knowledge or consent, delivered to Dorothy Shelton a Chevrolet 
automobile described in and covered by the policy. That while Dorothy Shelton 
was using this car upon her own business and for her own private purposes, 
it was involved in a collision with another car in which appellee was riding. 
That the appellee then brought suit in the circuit court of Jackson county, Mo., 
against Joe Gorman and Dorothy Shelton to recover damages for personal injuries 
sustained in the collision. That appellant notified Dorothy Shelton that its policy 
did not cover her, but that, since she was sued with Joe Gorman, it would defend 
her without charge, although no judgment against her would be paid by it. That 
no service of summons was had upon Joe Gorman in the suit in the state court, 
but that appellant, nevertheless, defended Dorothy Shelton, against whom the 
appellee ultimately recovered judgment for $12,000. That at the time of the trial 
of the suit in the state court, appellee contended that Dorothy Shelton was cov- 
ered by the policy in suit, and that any judgment that she procured against Dorothy 
Shelton would he collected from appellant. That if a motion for a new trial, 
made by Dorothy Shelton and pending in the state court, was overruled, an 
appeal would have to be taken or the appellee, who was plaintiff in the state court 
suit, would seek to recover her judgment against Dorothy Shelton from the 
appellant either by garnishment or by a direct suit. That appellee’s hushand and 
sister had each filed suit against Dorothy Shelton for damages: that their cases 
have not been tried, but that the same demands will be made and the same position 
will be taken by them upon the trial of their cases. That the benefits of the 
policy did not inure to Dorothy Shelton, because, at the time of the accident in 
which the appellee was involved, the car covered by the policy and driven by 
Dorothy Shelton was not being operated by, on behalf of, or for the Gorman 
Furniture Company, the assured, but was being operated by Dorothy Shelton for 
her own purposes and pleasure, and without the knowledge, consent, or authority 
of the assured or of any person representing the assured and having the right 
to consent that the car be so used by her. The prayer of the complaint is that 
the court enter a judgment declaring that the policy in suit does not cover Dorothy 
Shelton or the appellee. 


The appellee’s motion to dismiss was based upon the following grounds: (1) 
That the complaint states no cause of action under the Declaratory Judgment Act. 
(2) That it affirmatively appears upon the face of the complaint that appellant's 
policy, by its terms, covered Dorothy Shelton while she was in possession of the 
assured’s automobile. (3) That appellant’s conduct in assuming the defense of 
Dorothy Shelton constituted a waiver of its right to deny its liability, and it may 
not now assert that its policy did not cover Dorothy Shelton while she was in 
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possession of the assured’s car. (4) That appellant has an adequate remedy at 
law. 


{1, 2] The motion to dismiss, of course, admits all material facts well . 
pleaded. Ansehl v. Puritan Pharmaceutical Co., 8 Cir., 61 F.2d 131, 133; Winget 
v. Rockwood, 8 Cir., 69 F.2d 326, 329. The question, then, is whether, upon the 
facts stated and admitted, the order of dismissal can be sustained for the reason 
given by the trial court (the existence of an adequate remedy at law) or for any 
ether valid reason. City of St. Paul v. Certain Lands in City of St. Paul, Minn., 
8 Cir., 48 F.2d 805, 807; Crossett Lumber Co. v. United States, 8 Cir., 87 F.2d 
930, 932, 109 A.L.R. 1348. 


[3] That an “actual controversy” exists between appellant and appellee within 
the meaning of the Declaratory Judgment Act is not and cannot be controverted. 
ZEtna Life Ins. Co. v. Haworth, 300 U.S. 227, 57 S.Ct. 461, 81 L.Ed. 617, 108 
A.L.R. 1000. The facts stated in the complaint show the existence of this 
controversy and how it has arisen. It does not conclusively appear from the face 
of the complaint that the policy in suit covered Dorothy Shelton. 

The appellee contends, however, that the complaint was properly dismissed 
because of (1) a deficiency of parties defendant, (2) an estoppel to deny liability, 
and (3) an adequate remedy at law. 

[4] The trial court was of the opinion that the right of the appellant to 
assert that its policy did not cover Dorothy Shelton and her liability to the 
appellee, as a defense to any action at law which might be brought by the appellee 
against the appellant to recover the amount of her judgment, would preclude 
the appellant from maintaining this proceeding. This court, in Columbian Nat. 
Life Ins. Co. v. Foulke, 8 Cir., 89 F.2d 261, has held to the contrary. In that case 
it was said (page 263 of 89 F.2d): 

“The argument is that the Insurance Company may wait until it has been 
sued and can then defend itself, so that it must be deemed to have adequate 
remedy without resort to this declaratory judgment suit. It is not contended that 
there is any other procedure open to the Insurance Company by which it could 
presently obtain relief from the claims and demands which it alleges the defendant 
is wrongfully making against it. The position of appellee finds some support 
in cases that have arisen under state laws and possibly in Zenie Bros. v. Miskend 
et al. (D.C.) 10 F.Supp. 779. But we find no support in the federal act. The 
act says nothing about limiting proceedings under it to cases where there are 
no other forms of action in which the rights of the parties may ultimately be 
determined. It refers only to ‘cases of actual controversy,’ and in such cases the 
courts of the United States are empowered to declare rights and other legal 
relations of any interested party petitioning for such declaration.” 

[5] The contention of the appellee that her husband, her sister, and, Dorothy 
Shelton were necessary parties to this suit, we think, cannot be sustained. It 
is true that the Uniform Declaratory Judgment Act which has been adopted by 
many of the states requires that all persons who have or claim an interest which 
would be affected by the declaration sought shall be made parties. It is also 
true that the courts which have been called upon to review the Uniform Declaratory 
Judgment Act and other state statutes of a similar nature have generally held 
that all interested parties must be joined. Porchard on Declaratory Judgments, p. 
104; 1 C.J.S. 1050, Actions, § 18, and cases cited. Nevertheless, the Federal 
Declaratory Judgment Act contains no express requirement that all interested 
parties must be joined, and we think there is no language in the act from which 
such a requirement could be implied. It provides (28 U.S.C.A. § 400) that “in 
cases of actual controversy * * * the courts of the United States shall have power 
** * to declare rights and other legal relations of any interested party petitioning 
for such declaration, whether or not further relief is or could be prayed.” If 
Congress intended that a declaratory judgment should only be entered in a case 
after all interested parties had been joined, it is fair to assume that it would 
have inserted in the act a provision to that effect. Not having done so, this 
court does not feel justified in imposing any such condition upon the maintenance 
of the statutory proceeding. The appellant asserts that the only person with 
whom it has any actual controversy with respect to its policy of insurance is 
the appellee: that it. has no controversy with its assured, with Dorothy Shelton, 
or as yet with the husband or the sister of the appellee, who conceivably may 
never recover a judgment against Dorothy Shelton, and that it desires no declara- 
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tion of its rights except with respect to appellee. There is, we think, no defect 
of parties defendant which would warrant a dismissal of the complaint. 
Whether the appellant has, by waiver or estoppel, foreclosed its right to 
assert that the liability of Dorothy Shelton to the appellee was not covered by 
its policy, is, we think, a matter to be determined upon evidence and not from 
the facts stated in the complaint. 

{6, 7] The general rule is that waiver and estoppel are affirmative defenses 
to be pleaded and proved. Grouf v. State Nat. Bank, 8 Cir., 40 F.2d 2, 7; Missouri 
Pac. R. Co. v. Bartlett, 8 Cir., 79 F.2d 275, 279; Reilly v. Beekman, 2 Cir., 24 
F.2d 791, 795; Ambruster v. Ambruster, 326 Mo. 51, 75, 31 S.W.2d 28, 77 A.L.R. 
782. Where, however, facts establishing an estoppel are fully and_ clearly 
disclosed by the complaint, the issue may be disposed of on demurrer or on 
motion to dismiss. Post vy. Beacon Vacuum Pump & Electrical Co., 1 Cir., 89 
F. 1, 4; Koewing v. Greene County Building & Loan Ass’n, 327 Mo. 680, 38 S.W.2d 
40, 42; Stone v. Cook, 179 Mo. 534, 548, 78 S.W. 801, 64 L.R.A. 287. 

[8, 9] The complaint shows that the appellant defended Dorothy Shelton 
on notice to her that it would pay no judgment recovered against her, because 
she was not covered by its policy. A waiver is a voluntary relinquishment of 
a known right, the “intended giving up of a known privilege or power.” John 
Alt Furniture Co. v. Maryland Casualty Co., 8 Cir., 88 F.2d 36, 41. The conditional 
defense of Dorothy Shelton by the appellant would, we think, not constitute an 
assumption of liability by the appellant or a waiver of its right to deny its 
liability to the appellee for the judgment obtained. 

[10] The conduct of the appellant, so far as it is disclosed by the complaint, 
does not conclusively establish an estoppel, since there is no allegation in the 
complaint to support a conclusion that the appellee relied upon appellant’s conduct 
or was misled by it to her prejudice, which are essential elements of estoppel 
John Alt Furniture Co. v. Maryland Casualty Co., supra. 

The order appealed from is reversed and the case is remanded for further 
proceedings not inconsistent with this opinion. 


JEFSON, For Use of ALBER v. LONDON GUARANTEE & ACCIDENT 
CO., Limited. Gen. No. 39445. 
Appellate Court of Illinois. Third Division. First District. Dec. 15, 1937. 
Rehearing Denied Dec. 28, 1937. 
11 Northeastern Reporter (2d) 993. 


1. PERMISSION. 

Where insured gave chauffeur permission to use automobile for a half hour 
to go to city to obtain haircut, chauffeur took automobile, did not attempt to 
obtain haircut in city, but used automobile for other purposes and was gone 
for several hours during which automobile accident occurred, insurer was liable 
under clause covering any other person operating automobile with permission 
of named insured, since insured could not limit scope of “permission” either as 
to time or place. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Cook County; Harry M. Fisher, Judge. 

Action by Marvin Jefson, for use of Elaine Alber, administratrix of the 
estate of Walter Alber, deceased, against the London Guarantee & Accident 
Company, Limited. From an adverse judgment, the London Guarantee & 
Accident Company, Limited, appeals. 

Affirmed. 

Miller, Gorham, Wales & Adams, Edward R. Adams, and Herbert C. De 
Young, all of Chicago, for appellant. 

Alfred Roy Hulbert, of Chicago, for appellee. 

Denis E. Sutsivan, Justice. 

This is an appeal taken from a judgment entered in the circuit court in 
favor of Marvin Jefson, for use of Elaine Alber, administratrix of the estate of 
Walter Alber, deceased, and against the garnishee, London Guarantee & Acci- 
dent Company, Limited, a corporation, in the sum of $10,457.66. The cause 
was tried before the court without a jury. 

The evidence shows that the London Guarantee & Accident Company had 
issued a policy of liability insurance to Louisa B. Jackson. The question arisinz 
on this appeal is whether Marvin Jefson, who was employed by Mrs. Jackson 
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as a chauffeur and houseman, and who was driving Mrs. Jackson’s automobile 
at the time of the accident, was an additional assured under the policy aforesaid. 


Plaintiff contends that Jefson was an additional assured under the policy, 
while the garnishee denies that Jefson was driving the automobile with the 
consent of the assured and argues that there is no liability whatsoever under 
paragraph 9 of its policy, commonly referred to as the omnibus clause. 


A stipulation of facts was entered into between the parties hereto, upon 
which the case will be considered. The stipulation reads as follows: 


“Stipulation of Facts: 


“1. That on June 23, 1934, the garnishee insurance company issued to Mrs. 
Louisa B. Jackson, who is one and the same person as Mrs. Arthur S. Jackson, 
a certain policy of automobile public liability insurance No. KD 776656, an exact 
copy of which policy is attached hereto as Exhibit ‘A’ and made a part hereof. 
The policy was in full force and effect on August 11, 1934. 


“2. At that time Mrs. Jackson lived on her estate on Waukegan Road in 
Lake Forest, Illinois, somewhat northwest of the city of Lake Forest, Illinois. 


“3. Waukegan Road is a road which runs in a generally northerly and 
southerly direction somewhat west of the city of Lake Forest, Illinois. 


“4. Milwaukee Avenue is a road which, starting in the city limits of Chicago, 
runs therefrom in a northwesterly direction to Wheeling, Illinois, and thence 
almost due north. That at the latitude of Lake Forest and of the home of 
Mrs. Jackson on Waukegan Road, Milwaukee Avenue and Waukegan Road 
run substantially parallel in a north and south direction at a distance in excess 
of three and one-half (3%) miles apart. 

“5. That the map attached hereto as Exhibit ‘B’ is hereby made a part 
hereof and incorporated herein by express reference and shall be considered as 
having been introduced in evidence and as accurate. 

“6. Prior to this date Mrs. Jackson applied to the Secretary of State of 
Illinois and there was issued to her, an automobile license for the year 1934, 
No. 1282 for a Chrysler coupe, year 1933, Factory No. 7532094, Engine No. C. Q. 
4246. This automobile was described in statement 4 of the above mentioned 
policy of insurance. 

“7. Marvin Jefson was, on August 11, 1934, in the employ of the defendant, 
Mrs. Jackson, as a chauffeur and houseman. About six o’clock on the evening 
oi August 11, 1934, he asked Mrs. Jackson for permission to take the above 
mentioned Chrysler coupe to go and have a hair-cut in Lake Forest. The 
other male employee of Mrs, Jackson was taking his evening off and Mrs. 
Jackson replied that it was impossible that Mr. Jefson should go. He said it 
would only take half an hour, and she replied, ‘Do you think in half an hour you 
can get a hair-cut? You know the rule is, there must be one driver on the 
grounds.’ He said he could do it. Whereupon Mrs. Jackson said that if he 
would be back in half an hour he could take it. 

“8. The servants of Mrs. Jackson did not have standing permission to use 
cars. When they went on errands for her that was a different thing, but for 
their personal use they were never permitted to use the cars without coming 
to her. On one occasion she had loaned a car to one of the servants to 
drive into Chicago to go to a funeral. 

“9. Mr. Jefson, immediately after the above conversation, took the auto- 
mobile. He did not go to any barber shop in Lake Forest. Mr. Jefson drove 
south on Waukegan Road to the Half Day Road. He drove west on the Half 
Day Road to Milwaukee Avenue; then south on Milwaukee Avenue to the home 
of his sister, who was absent, the location of which home is marked on the 
map by the letter ‘A.’ This home was south of the village of Half Day. Then 
he drove southeastward on Milwaukee Avenue to Chicago, and into the neigh- 
borbood of North Avenue and Sedgwick Street, to an address at 434 Sullivan 
Street, the location of which on the map is marked by the letter ‘B.’ Later in 
the night he was driving northwestward on Milwaukee Avenue and south of 
the village of Wheeling, and at a point on the map marked with the letter ‘C’ 
he collided with a motorcycle and another automobile parked on the east side 
of the pavement, causing the death of the plaintiff’s intestate. At this time 
he was on his way to his sister’s home. Her name was and is Mrs. Alice Weber. 
The location upon the map of Louisa B. Jackson’s home is marked with the 
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letter ‘D.’ The route taken by Mr. Jefson after he left her home to the address 
at 434 Sullivan Street is marked on the map with a green crayon. The route 
taken by Mr. Jefson after he left 434 Sullivan Street and to the point of the 
accident was the same route reversed to the point of the accident. 


“10. Elaine Alber is the duly appointed, qualified and acting administratrix 
of the estate of Walter Alber, deceased, by appointment of the Probate Court 
of Cook County, Illinois. 


“11. As such administratrix she brought suit against Louisa B. Jackson and 
Marvin Jefson in the Circuit Court of Cook County, Illinois, case No. 350 3454 
and recovered a judgment in the sum of Ten Thousand Dollars ($10,000) and 
costs against Marvin Jefson. Upon the trial of that case there was a finding of 
fact in favor of Louisa B. Jackson, and the case was dismissed as to her.” 

The facts have been presented by stipulation, so apparently no controversy 
exists as to them. As we view this case, the only question to be determined is 
one of law; namely, “What is the legal meaning of the additional assured clause 
as contained in the automobile insurance policy?” The insurance policy in 
this case contains the following clause: “Sec. 9. Additional Assured. The term 
‘Named Assured’ shall mean only the assured specified in Statement 1, but the 
term ‘Assured’ shall include the named assured and any other person while 
riding in or legally operating such automobile, and any other person * * * 
legally responsible tor its operation, provided: (a) it is being used with the 
permission of the named assured. * * * (b) such other person or organization 
not covered by any valid and collectible insurance against a loss covered thereby. 
eee” 

From the facts as stipulated, Mrs. Jackson gave permission to her chauffeur 
and houseman Jefson to drive her automobile on the evening of August 11, 
1934; that this permission was given to him about 6 o’clock in the evening as 
he said he wished to take the Garyster coupé and go to Lake Forest to get a 
haircut; that Jefson told Mrs. Jackson that it would only take him a _ hali 
hour; that Mrs. Jackson asked him if he thought he could get a haircut in a 
half hour and reminded him of the rule that there had to be one driver on the 
grounds; that the other male employee of Mrs. Jackson’s was taking the 
evening off; that Jefson said he could get a haircut in that time, whereupon 
Mrs. Jackson said that if he could be back in a half hour he could take the car, 
whereupon he took the car and drove away, and, according to the stipulation of 
facts, he was gone several hours; that during that period of time the automobile 
accident occurred, resulting in the death of Walter Alber. 

The first question confronting us is: Was Jefson made another assured by 
the permission given by Mrs. Jackson for him to use the automobile? We 
think from the facts stipulated there can be no doubt that immediately upon 
the permission being given, Jefson was an additional assured in accordance with 
section 9 of the insurance policy. 

That brings us to another question: Could a limitation be placed upon that 
permission by the statement of Mrs. Jackson, that if he cout get his haircut 
in a half hour he could take the automobile, when there is no such limitation 
as to permission expressed in the language used in the policy? 

Counsel for defendant argues that the clause in the policy is subject to a 
reasonable limitation applying to the time when the permission was given, and 
also as to where the driver should go after the permission was granted. In 
support of his contention the defendant recites some authorities outside this 
jurisdiction. Frederiksen v. Employers’ Liability Assurance Corporation, 
Limited, of London, England, et al. (C.C.A.1928) 26 F.2d 76; Trotter v. Union 
Indemnity Company (C.C.A.1929) 35 F.2d 104; Johnson v. American Automobile 
Ins. Co. Co. (1932) 131 Me. 288, 161 A. 496. 

The questions here involved have heretofore been considered by this court 
in two cases in which the construction of the clause of the policy relating to 
additional assureds was considered. The case of Jackson for Use of Schaer v. 
Bankers Indemnity Insurance Company (1934) 277 IlL.App. 140, leave to appeal 
was denied by the Supreme Court. The facts in that case were that Fisher, a 
friend of Jackson’s, obtained the latter’s permission to use his automobile for 
the purpose of doing an errand, and after having performed the errand Fisher 
went on a “joy ride” which resulted in an accident. The insurance company 
in that case contended that at the time of the accident the driver was not 
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»perating the automobile with the permission of the named assured. The com- 
pany contended that at the time and place of the accident the driver was no 
longer using the automobile with permission; and in the Jackson Case, supra, 
the court in quoting from the case of Stovall v. New York Indemnity Co., 157 
Tenn. 301, 8 S.W.2d 473, 477, 72 A.L.R. 1368, said: “It is our opinion that the 
words, ‘providing such use or operation is with the permission of the named 
assured,’ were intended to exclude from the protection of the policy a rson 
who should take the automobile and use it without permission or authority 
in the first instance. If, however, the automobile covered by the policy is 
delivered to another for use, with the permission of the owner or insured, his 
subsequent use of it is with the permission of the insured, within the meaning of 
the policy, regardless of whether the automobile is driven to a place or for a 
purpose not within the contemplation of the insured when he parted with 
possession.” 

That court further held that the use of the car was subsequent to permission, 
and that the coverage in the policy applied. 


In the case of Karton v. New Amsterdam Casualty Co., 280 Ill.App 201, the 
insurance policy therein involved contained the following clause: “To Extend 
the insurance provided by this Policy, so as to be available, in the same manner 
and under the same conditions as it is available to the named Assured, to any 
person or persons while riding in or legally operating any of the automobiles 
described in the Schedule, * * * provided such use or operation is with the 
permission of the named Assured.” 


The facts in the case from which we have just quoted were that a Mrs. 
Shepard owned a certain automobile which was covered by a policy of insurance 
issued by the New Amsterdam Casualty Co.; that she and a police officer, who 
was a friend of hers, had been riding and returned to her home about 12:30 
in the morning; that the police officer lived four or five blocks from her home, 
and she told him that he could take the automobile to go to his home and 
to bring it back the next morning; that Weiss, the police officer, drove away in 
the automobile of the assured, but did not go to his home; that he drove around 
Chicago, got drunk, and about 5:30 o’clock in the morning was driving the car 
about five miles from Mrs. Shepard’s home at a speed of between 70 and 90 
miles an hour; that he ran head-on into a truck, killing himself, and injuring 
two other men. Suit was brought against his estate and judgment obtained. 
The insurance company contended that the police officer was not using the 
automobile at the time of the accident with the permission of the owner within 
the meaning of the policy; that the owner did not give the police officer per- 
mission to drive the automobile to other places around Chicago as he was doing 
at the time of the accident. The plaintiff contended that since the police officer 
was permitted to take the automobile in the first instance, there was a liability 
although he did not drive to his home, but many miles distant. The court 
quoted with approval from Dickinson v. Maryland Casualty Co., 101 Conn. 369, 
125 N.E. 866, 41 A.L.R. 500, where that court held on a similar statement of 
facts that the insurance company’s position could not be maintained in the 
absence of an express provision in the policy. Also, that the policy could not 
be narrowly construed in its favor to limit its liability to such injuries only as 
might occur during the use of the automobile for the specified purpose and 
in the specified manner for which the permission was granted. 


In the Karton Case, supra, the court at page 206, of 280 IIl.App., in quoting 
from Dickinson v. Maryland Casualty Co., 101 Conn. 369, 125 N.E. 866, 41 A.L.R. 
500, said: “The fact that the insurer in this case did not so restrict the term 
‘permission’ is strong evidence that it did not by this provision intend this. 
To justify the strict construction claimed by the insurer, the terms of the policy 
prepared by the defendant ought to specifically so provide. The construction 
claimed by the defendant would convert all cases of this character into a 
contest as to the exact words spoken when permission was secured, and to an 
attempt upon the trial to convert by refinement any use of the car into a 
departure sufficient to annul the permission granted.” 


Continuing our reference to the Karton Case, supra, this court in that case 
upheld the decision in the case of Stovall v. New York Indemnity Co., 157 Tenn. 
301, 8 S.W.2d 473, 72 A. L. R. 1368. In the Stovall Case the driver got per- 
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mission to use an automobile covered by a policy of insurance, for the purpose 
of driving persons around the city of Memphis, Tenn. After having secured 
permission, he drove the car on a special trip of his own, a considerable distance 
into Mississippi, and while in Mississippi injured a person with the automobile. 
The court held that “permission” bound the insurance company, citing Drewek 
v. Milwaukee Auto Ins. Co., 207 Wis. 445, 240 N.W. 881. In the latter case it 
is contended that the term “permission of the named insured” was intended to 
cover persons using the automobile with the insured’s consent in the first 
instance, regardless of the use such person thereafter made of the automobile. 


[1] It appears to us that if the insured in an automobile policy were able 
to limit the meaning of the word “permission,” both as to length of time the 
permission be granted, as well as to where such automobile should be driven, 
and any nonobservance of such restrictions would relieve the insurance com- 
pany of any liability, this would result in some absurd situations. If, for example 
in the instant case, at the expiration of one-half hour, Jefson was unable to 
have his haircut and reach home within that period of time, then somewhere 
en route the permission would expire and he would become a trespasser and 
would be guilty of a misdemeanor under the laws of the state as driving without 
the consent of the owner. We are inclined to believe that ‘such restriction and 
limitation could not be placed on the permission given under the terms of the 
policy. Permission to use an automobile is either granted or it is not granted, 
and we do not believe the assured can limit the scope of such permission either 
as to time or place. We do not think the language of the policy admits of any 
such construction. 


{2} Plaintiff asks that this case be dismissed or affirmed with an assessment 
oi 10 per cent. damages, as provided by Smith-Hurd III. Stats. c. 110, § 211; Rev. 
Stat.1935, c. 110, par. 215, known as the Practice Act. This suit was fully 
prosecuted and the appeal was not dismissed. Consequently, the said section 
does not apply. 

For the reasons herein given, the judgment of the circuit court is affirmed. 

Judgment affirmed. 

Hebel, P. J., and Hall, J., concur. 


WHISLER v. HOME INS. CO. OF NEW YORK. No. 44059. 
Supreme Court of Iowa. Dec. 14, 1937. 
276 Northwestern Reporter 606. 


1, THEFT. ; 
In action on automobile theft policy, whether automobile was stolen or man 
who took automobile was so intoxicated as to preclude his stealing held for jury. 


(For other cases, see Insurance, Dec. Dig. § 663[10}.) 

Appeal from District Court, Fremont County; H. J. Mantz, Judge. 

Plaintiff commenced this action to recover on a theft insurance policy issued 
by the defendant, alleging that certain cars belonging to plaintiff were stolen. 
Defendant denied that the cars had been stolen, for the reason that the alleged 
thief was in an intoxicated condition. Case submitted to a jury, which returned 
a verdict for plaintiff. Defendant appeals. Opinion states the facts. 

Affirmed. 

Keenan, Clovis & Sar, of Shenandoah, for appellant. 

Ferguson & Ferguson, of Shenandoah, for appellee. 

MuITCHELL, Justice. 

Glen M. ‘Whisler, doing business under the name of Whisler Chevrolet 
Garage, commenced an action in two counts against the Home Insurance Com- 
pany of New York, alleging in each count that the company wrote a theft insur- 
ance policy covering any loss he might suffer because of cars that he owned being 
stolen. Count 1 claims damage in the amount of $394.16 because of damage to 
a Chevrolet automobile that was stolen; count 2 claims damage in the amount oj 
$70.72 because of a Ford automobile that was stolen. 

There was a trial to the jury, which returned a verdict for the amounts prayed, 
and the insurance company has appealed. , 

Whisler was engaged in the automobile business at Hamburg. He sold both 
new and used cars to people living on the Pacific Coast, and would drive them 
overland in caravans. 
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In November of 1934, he started for Seattle, Wash., to deliver certain cars 
he had sold. There were eight cars, driven in pairs of two; the rear car being 
attached to the front so that one driver could transport both of the cars. The 
first stop was at Omaha, Neb. From there they went to Schuyler, where a man 
by the name of Harry Brown got into the car that Whisler was driving. Brown 
was not an employee, and, as far as this record shows, was simply going along 
for the ride. When they reached Grand Island, they stopped at a filling station 
to service the cars, and Whisler went into the office. A little later on one of 
his men came into the station and reported that two of the cars were gone. This 
was at about 4 o’clock in the afternoon. A search around the town was made, the 
police were notified, and the state police department at Lincoln was called and 
broadcast a description of the cars, asking that officers be on the lookout for the 
same. At about 7:30 in the evening, the police at Central City, ‘Neb., about twenty 
miles from Grand Island, reported that they had located the automobiles. 


Whisler notified the insurance company of the loss. It refused to pay the 
amount claimed, and denied that the cars had been stolen. As a result this 
lawsuit occurred. 


[1] That the insurance company wrote the theft policy sued upon and_that 
the premium required was duly paid is admitted. It is the contention of the 
appellant that Brown was intoxicated and could not, therefore, have stolen the 
cars. There is evidence in the record that he had been drinking, but there is also 
evidence that he was not intoxicated. The question as to his condition was one 
which was properly left to the jury to decide. 


[2] One of the complaints urged by appellant is that it was not permitted 
to ascertain from witnesses the condition of Brown at the time the cars were 
wrecked near Central City. It appears that Brown drove the cars from Grand 
Island to Central City, a distance of some miles, and when in or near that city 
ran into the rear of a truck. The evidence that was excluded was not evidence 
of Brown’s condition at the time he was claimed to have stolen the cars, but 
rather covered his condition later. Just how long after he stole the cars the 
wreck occurred does not appear in the record, but it must have been a matter 
of an hour or perhaps more. Whether the evidence should have been admitted 
or not, we do not pass upon. In view of the record before us, the excluding of it 
could not be considered prejudicial, and certainly would not justify this court in 
reversing the case. 

The appellant complains bitterly of certain instructions given. 


[3] Taking the instructions as a whole, and that is the way they must be 
considered, we find the court correctly instructed the jury. 


In the case of Tullar vy. New York Underwriters’ Insurance Company, 214 
Iowa 166, at page 168, 239 N.W. 534, 535, Justice Albert, speaking for the court, 
said: 

“In the case of Weir v. Central National Fire Insurance Co., 194 Iowa 446, 
189 N.W. 794, we had a similar proposition under a similar policy. With reference 
to the plaintiff’s right to recover, we said: 

‘Tn order for him to recover, it would have been enough for him to show 
by a preponderance of evidence that the car was deposited or left in the shop 
by him or by his agent, and that the next morfiing it was gone or had disappeared, 
without the knowledge or authority or agency of any one authorized to permit it. 
Such circumstances would have given rise to a presumption of theft by some one, 
and in the absence of evidence otherwise explanatory of the disappearance of the 
car it would entitle the owner to recover on his insurance policy against theft.’ 

“This seems to be a correct statement of the rule in relation to such a situation 
See Corporation of Royal Exchange Assurance of London v. Puckett (Tex. 
Civ.App.) 246 S.W. 705; Price v. Royal Ins. Co., Ltd., of Liverpool, 119 Wash. 
93, 204 P. 803, 24 A.L.R. 731; Bird v. St. Paul Fire & Marine Ins. Co., 218 Mich. 
266, 187 N.W. 265: Blashfield, Encyclopedia of Automobile Law, vol. 3, p. 2612; 
State v. Manly, 211 Iowa 1043, 233 N.W. 110; State v. Huss, 210 Iowa 1317, 
232 N.W. 692. 

“In short, when the plaintiff establishes the fact that the car was gone from 
the place where he left it, without his knowledge or consent, the law raises 
a rebuttable presumption that whoever took it did so with intent to steal the 
same, and, when the plaintiff has established such facts, he has made a prima 
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facie case. The defendant is thereupon called upon to overcome such presumption 
with his evidence, if possible.” 

This record shows there was undisputed proof that at Grand Island Brown 
took these cars without the knowledge or consent of appellee. There is no evi- 
dence that he intended to return the cars. The question was a matter for the 
jury, and it was properly submitted. 

[4] Appellant also complaints that the court erred in not admitting a certain 
letter written by an attorney who at one time represented appellee. It was simply 
a statement to the insurance company of the claim made against it, and an 
attempt to adjust the loss without litigation. The amount involved was not 
large. Naturally, Whisler desired to adjust or settle this without the expense 
of litigation if it could be done, and the letter was purely an offer to adjust, and, 
as such, was not admissible. 

Some other objections are raised, all of which have been given careful 
consideration. The company wrote the policy. The premium it required was 
paid. The question of whether or not the cars were stolen, under the record 
submitted, was clearly one for the jury. 

Motion to dismiss, which was submitted with the case, is overruled. 

It necessarily follows the case must be, and it is hereby, affirmed. 

Hamilton, C. J., and Anderson, Kintzinger, Donegan, Stiger, and Sager, JJ., 
concur. 


CENTRAL MUT. INS. CO. v. PIPPEN. 
SAME v. WRIGHT. 
Court of Appeals of Kentucky. Dec. 7, 1937. 
As Modified Jan. 7, 1938. 
111 Southwestern Reporter (2d) 425. 
1. THIRD PARTY. 

\ liability policy which obligated insurer to defend all claims against insured 
covered by policy, and to pay final judgments rendered against insured which were 
covered by policy, was a contract for benefit of third party who might be injured or 
killed by negligent operation of insured’s truck, and action could he maintained 
thereon by third party beneficiary directly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. THIRD PARTY. 

Under liability policy obligating insurer to defend all claims against insured 
cevered by policy, to pay final judgments rendered against insured which were 
covered by policy, and which also provided that judgment creditor could maintain 
action against insurer to compel satisfaction of judgment, judgment creditor of 
insured within coverage of policy could maintain action against insurer, on insured’s 
failure to pay judgment, without showing insured’s insolvency. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. COOPERATION. 

Where liability policy provided that no provision contained therein or violation 
of same by insured should affect rights of any person, or relieve insurer of liability 
arising under policy, insurer could not complain of judgment against it for injuries 
sustained by plaintiff as result of insured’s negligent operation of truck, on ground 
that truck was not on route designated in application for policy, that driver was not 
licensed chauffeur in Kentucky, or that insured did not co-operate with insurer in 
defense of original action. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Appeal from Circuit Court, Pulaski County. 

Actions by Opal Bell Pippen and by Bessie Wright against the Central Mutual 
Insurance Company. Judgments for plaintiffs, and defendant appeals. 

Affirmed. 

Ben V. Smith & Son, of Somerset, for appellant. 

H. C. Kennedy and B. J. Bethurum, both of Somerset, for appellees. 

Creat, Commissioner. 

In September, 1934, a motortruck owned by Joe Calderone of Sebring, Ohio, 
which was in charge of Paul Jacobs but driven by Joe Palermo, came in collision 
with an automobile being driven by Archie Davidson and in which B. A. Gentry, 
Opal Bell Pippin, and Bessie Wright were riding on highway 27 in Pulaski county, 
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Ky. Asa result of the collision Gentry was killed and Opal Bell Pippin and Bessie 
Wright sustained injuries. Separate actions were instituted by the administrator of 
Gentry and by the two occupants of the automobile who were injured. 


The Central Mutual Insurance Company of Chicago, IIl., had issued to Joe Cal- 


derone a policy on the truck insuring against loss from liability not in excess of 
$5,000 to one person injured and not in excess of $10,000 for one accident. After 
Calderone had been served with process in the three actions, he immediately notified 
the insurer, and it employed a firm of eminent and capable attorneys who took 
charge and conducted the defense in each of the actions. The administrator 
recovered judgment in the sum of $5,000, and Opal Bell Pippin and Bessie Wright 
recovered judgments in the sums of $800 and $1,500, respectively. No appeal was 
prosecuted from either of the judgments, and executions in each of the cases were 
returned “no property found.” 

Thereafter plaintiffs in three actions filed separate suits against the Central 
Mutual Insurance Company seeking to recover on the judgments under the policy. 
Upon petition filed by the defendant, the action of the administrator of Gentry was 
removed to the District Court of the United States for the Eastern District of Ken- 
tucky, where trial on the law and facts without the intervention of a jury resulted 
in a judgment for plaintiff in the amount sued for. An appeal prosecuted to the 
United States Circuit Court of Appeals resulted in an affirmance of that judgment. 
Central Mut. Ins. Co. v. Tartar, 6 Cir., 92 F.2d 839, 840. 

The defendant interposed a number of defenses in the other two actions, and by 
agreement of parties they were consolidated and heard together by the court ‘on the 
law and facts without a jury, and from judgment for each of the plaintiff’s in the 
amount sued for this appeal is prosecuted. 

The conclusions we have reached concerning the issue as to whether appellant 
is concluded by the judgments against Calderone renders it unnecessary to discuss 
other phases of the case. Under the provisions of the policy appellant obligated 
itself to investigate all accidents and claims covered thereunder and to defend in the 
name and on the behalf of the assured all accidents thereon, even though groundless : 
and it is further provided in a rider attached to and which is a part of the policy 
contract that the company will pay to the judgment creditors any final judgment 
rendered against the insured, upon a liability under the policy and within the limits 
set forth therein, and will satisfy such final judgment upon failure of the assured 
to do so: and that any such judgment creditor may maintain an action in a proper 
court against the insurance company to compel the satisfaction of any such judgment. 
It is further provided in effect that the company shall not be relieved of liability 
fy reason of any violation of the assured of any condition, provision, or stipulation 
contained in the policy. 

[1-3] It is argued by counsel for appellant that some of the provisions of the 
policy above referred to were inserted to conform to requirements of the statutes of 
Ohio and had no extraterritorial effect; that appellant was relieved of liability 
because of deviation from the route mentioned in the application for the policy and 
because the driver of the truck was not a licensed chauffeur, etc. The same defenses 
were interposed and the same grounds for reversal were relied on in the Gentry 
fase in the federal court. In disposing of these contentions the Circuit Court of 
Appeals in its opinion said: 

“The suit is one to compel payment of a judgment rendered against the insured. 
It is founded not on the requirements of the Motor Vehicle Act and rules of the 
Public Utilities Commission of Ohio, but on a contract made with appellant for the 
benefit of any person injured or killed through the negligent operation of the truck. 
Action thereon could he maintained by appellee, a beneficiary thereof, directly against 

ppellant, the obligator. Ocean Accident & Guaranty Company v. Schmidt, 46 F.2d 

269, C.C.A.6: Eagle Indemnity Company v. Diehl, 27 F.2d 76, C.C.A.9; ZEtna Life 
Insurance Company v. Maxwell, 89 F.2d 988, C.C.A.4. It was not necessary, in order 
to do so, that appellee show the insolvency of the insured, since the insured failed to 
pay the judgment obtained against him, and, under an indorsement on the policy, 
upon his failure to do so, the judgment creditor might bring an action against the 
appellant. 

“Appellant cannot complain of the judgment on the ground that the policy did 
not apply to the death of Gentry because of a deviation in the agreed operating route 
of the truck. The court found as a fact that there was no deviation from the agreed 
territory, and no error is assigned to that finding. Besides, the policy provides that, 
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‘No condition, provision, stipulation, or limitation contained in the policy, * * * nor 
the violation of any of the same by the insured shall affect in any way the right of 
any person injured in person or property by the negligence of the insured or shall 
relieve the. insurance company from the liability provided for in this endorsement.’ 


“The same provision precludes the appellant from setting up and relying on the 
defenses that the driver of the truck was not a licensed chauffeur in the state of 
Kentucky, and that the insured did not co-operate with the appellant in the defense 
of the original action. 

We find ourselves in full accord with the conclusions reached by the Circuit 
Court of Appeals, which are so tersely and clearly expressed in the foregoing excerpt 
as to render further elaboration unnecessary. 

Judgments affirmed. 


LAIRD v. HOME INS. CO. OF NEW YORK. No. 5425. 
Court of Appeal of Louisiana. Second Circuit. Oct. 29, 1937. 
Rehearing Denied Dec. 3, 1937. 
177 Southern Reporter 603. 
1. THEFT. 

To constitute “theft” of personalty, in addition to taking and carrying away 
without owner’s consent, there must be felonious intent of taker to convert prop- 
erty to his own use and to permanently deprive owner of his property. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. THEFT. 

The taking of automobile by owner’s acquaintance who had been drinking with 
owner, and who drove automobile for purpose of getting women and returning 
to where owner had been left did not constitute “theft” within automobile theft 
policy so as to authorize recovery for damages to automobile which was wrecked 
on road leading to place where owner had been left. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Eleventh Judicial District Court, Parish of Sabine; John B. 
Hill, Judge. 

Suit by Clarence R. Laird against the Home Insurance Company of New 
York. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Ben E. Coleman, of Shreveport, for appellant. 

J. Reuel Boone, of Many, for appellee. 

Drew, Judge. 

[his is an action brought by the plaintiff, Clarence R. Laird, to recover under 
a policy of insurarce issued by defendant, the Home Insurance Company of New 
York, covering plaintiff's automobile against theft, robbery, and pilferage, in a 
sum not to exceed the actual cash value at the time of the loss. 

Plaintiff alleged in his original and supplemental petition that his car was 
stolen on May 2, 1936, at what is known as Brock’s filling station at Clarence, 
Natchitoches parish, La., by one Jack Wright, C. A. Hoagland being in the car 
with Jack Wright at the time, after plaintiff, C. A. Hoagland, and Jack Wright 
had driven to said service station in the car and while plaintiff was inside the 
service station, It is not alleged at what time the theft happened, but it was proved 
on trial that the time of its occurrence was near 2 o’clock a. m. 

Defendant answered admitting that it had issued a policy of theft, robbery, 
and pilferage insurance on the car in question, but denying that there had been 
any loss sustained by theft within the meaning and terms of the policy or that 
Jack Wright had obtained the car with the intention of stealing and depriving 
the owner of it permanently. Defendant denied all the other allegations of plain- 
tiff’s petition, except it admitted that plaintiff had given defendant’s adjuster a 
full statement in connection with the loss. 

On these issues the case was tried below, resulting in a judgment in favor 
of plaintiff in the amount of $460, 25 per cent. additional on said amount as 
statutory damages, 5 per cent. per annum interest on the whole thereof from the 
date of judicial demand until.paid, the further sum of $100 attorney’s fees and 
all costs. From this judgment, defendant prosecutes this appeal. 
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The case to a great extent revolves around a sole question of fact, which is, 
Did the acts of Jack Wright in taking possession of plaintiff’s car on the night 
in question constitute theft within the intendment of the policy of insurance? 

[1] There seems to be no dispite over the question of law involved, which 
was announced by this court in the case of Boddie v. Home Insurance Company, 
166 So. 178, wherein we said: 


“To constitute theft or larceny of personal property, in addition to the taking 
and carrying away without the owner’s consent, there must be a felonious intent 
on the part of the taker to convert the property to his own use. There must 
be an intent to permanently deprive the owner of his property.” 

In that case we cited many authorities from different jurisdictions to support 
this doctrine. 

The facts and circumstances surrounding the taking of the automobile by 
Wright and the deductions and conclusions logically and reasonably flowing there- 
from convince us that there was no intention on the part of Wright to steal and 
permanently deprive plaintiff of his property. The most that can be charged 
against Wright, if anything could under the circumstances of this case, is that 
he took and used plaintiff’s car without his consent, and the policy of insurance 
does not cover damages to the car under certain conditions. Boddie v. Home 
Insurance Company, supra; Phoenix Assurance Co. v. Eppstein, 73 Fla. 991, 75 
So. 537, L.R.A.1917F, 540; 14 L.R.A. 215, and note thereunder. 

[2] The facts of this case are that at about 8:30 p. m. before the alleged theft 
about 2 a. m. following, plaintiff and a workman companion, named Hoagland, 
hoth employees of the Many Motor Company, left Many in plaintiff’s car. They 
drove to Coldwater, arriving there at about 9 or 9:30 p. m., where they remained 
until midnight. Their time was spent at a roadhouse where there was dancing 
and where beer was sold. The most of the time between 9 and 12 o’clock while 
at Coldwater, plaintiff was talking with the sheriff. of Natchitoches parish and, 
according to plaintiff’s testimony, while there he drank only three bottles of beer. 
At Coldwater plaintiff and his companion found Jack Wright, the alleged thief, 
who was an acquaintance if not a friend of both. Wright also lived in Many 
and had come to Coldwater that night with a boy friend and two young women. 
For some reason he stated: he would not ride back to Many with his friend 
driving and, either by permission or invitation, left Coldwater in the car with 
plaintiff and Hoagland about midnight. It is admitted that Hoagland was at this 
time drunk and Wright was pretty “tight.” The evidence is conflicting as to 
plaintiff’s condition at that time: however, the preponderance of the testimony 
is that he was drinking but not drunk. Hoagland, who had spent the time at 
Coldwater on the inside of the resort with Wright and the girls or women who 
were there, invited the two young women who had come to this place with Wright 
to join them and go to a nearby roadhouse where there was dancing and where 
hard liquors could be purchased. The two women accepted and, after getting 
into the car, again got out and refused to go, giving as their reason that plaintiff 
insisted on driving and, in their opinion, he was too much under the influence 
of liquor to do so. The three men, with plaintiff driving, drove to Natchitoches. 
On the trip from Coldwater to Natchitoches, Wright says, and is not contradicted, 
that plaintiff and Hoagland were arguing over who should drive and more than 
once stopped the car to get out and fight, but on each occasion compromised their 
differences by taking a drink. They stopped at Natchitoches only a short time, 
due to the fact that practically everything in town was closed, and drove on to 
a night club or roadhouse, known as Crystal Club. They arrived there between 
12:30 and 1 o’clock a. m. Plaintiff denies they stopped at Crystal Club, but claims 
they turned around there, drove back to Clarence and stopped at Brock’s service 
station where beer and food are sold. Wright claims they stopped at the Crystal 
Club; that he and Hoagland danced and that all three of them took a drink of 
whisky at the bar; that they remained there until the proprietor put plaintiff out 
for boisterous conduct. They then went to Clarence, a distance of 300 yards, 
and stopped at Brock’s service station. By this time Hoagland was sleepy drunk 
and did not get out of the car. Plaintiff went in and so did Wright, both ordering 
a bottle of beer. Wright returned to the car and got in, started it, and drove 
back to Crystal Club for the purpose, as he testified, of looking for Hoagland’s 
new straw hat, he having left it.there. Upon arriving at Crystal Club, he found 
it closed so he turned around and drove back hy Brock’s service station and 
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continued at a fast rate of speed in the direction of Winnfield, some 24 miles 
away, in the search of some women. He contends he drove the car at the request 
of Hoagland and did not know whose car it was; that plaintiff's and Hoagland’s 
cars were exactly alike, except in color and he was too “tight” to notice the color. 
Hoagland was in the car with Wright at the time, but claims he was asleep. 

It is clear to us that Hoagland, in his intoxicated condition, was very much 
in the market for a female companion and plaintiff had no objection if more 
than one were located, and that Wright felt sure he could locate them. The 
fact that Wright drove Hoagland to the Crystal Club on departing in the car 
is strong corroboration of Wright's testimony that Hoagland had left his hat 
there, and also of the fact that the three of them had visited there before stopping 
at Clarence at Brock’s service station. Another corroborating fact is the time of the 
arrival at Brock’s service station and the alleged theft immediately thereafter, which 
was very near the hour of 2 a. m. 

When the car was driven away from the service station, plaintiff saw it, 
rushed out and shouted to Wright to stop, and when it passed back by a few 
minutes later on its way to Winnfield, he again tried to stop the driver, without 
results. He then secured a car and attempted to overtake his own, without success. 
Plaintiff then returned to the service station and telephoned the sheriff at Winnfield 
and Natchitoches to stop the car and hold the driver. The sheriff at Winnfield, 
in company with the night marshal, soon thereafter discovered the car badly 
wrecked about 3 miles from Winnfield on the road leading to Brock’s service 
station. It had struck a cow in the road leading to the station and turned over 
eleven times. The sheriff took charge of it and the occupants, carried them back 
to the service station and from there on to the sanitarium at Natchitoches, where 
they were treated for their injuries. 

It is not contended by plaintiff that Hoagland stole the car or had anything 
i to do with stealing it, and there has never been any charge of any kind filed 
: against Wright, who is still living in Many. Plaintiff testified he made no charge 
i upon the advice of his insurer. 

i Without further detailing the evidence, we find no difficulty in arriving at the 
following conclusions: That plaintiff was out that night on a spreeing party with 
¢ his friend, Hoagland, and later was joined by 'Wright. He testified he left to go 
. on a visit to his grandfather, but fails to explain why he did not go to see him. 
; That his companion, Hoagland, was anxious for a female companion and Wright 
t was the one he was relying on to find one for him. That Wright did not know 
to whom the car belonged and helieved that Hoagland had as much to say about 
its use as plaintiff; and that the attempted trip to Winnfield was for the purpose 
of getting women and returning to where plaintiff had been left. There was 
certainly no intention to steal the car. It would be unreasonable to think that 
} Wright would attempt to steal plaintiff's car with plaintiff looking at him and 
. at a time when plaintiff’s bosom friend was in it. What plaintiff might have thought 
in his half-intoxicated state at the time, as to whether the car was being stolen 
or not, has no bearing on the case. It is what was Wright’s intention at the 
: time he drove it away. 
; All the facts and circumstances connected with this night fail to show any 
intention to steal on the part of Wright. This is the only question to decide in 
the case and our conclusion is that plaintiff’s case has failed. ‘ 

The judgment of the lower court is reversed and plaintiff’s demands rejected, 

at his costs. 






GEARIN v. WALSH et al. 

Supreme Judicial Court of Massachusetts. Middlesex. 

12 Northeastern Reporter (2d) 66. 
OMNIBUS COVERAGE. 

An automobile liability insurer was not liable for payment of judgment 
recovered against insured’s employee driving automobile at time of accident on 
ground that employee was a person responsible for operation of automobile 
with insured’s express or implied consent where employee used automobile in 
connection with cemetery work, work at cemetery ceased at 4:30 p. m., auto- 
mobile was kept in garage located in cemetery, and accident occurred when 
employee was on his way back to cemetery from a private shopping expedition. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Dec. 29, 1937. 
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Appeal from Superior Court, Middlesex County; Williams, Judge. 


Suit in equity by Katherine Gearin against Eugene Walsh and others, From 
a final decree, the plaintiff appeals. 

Affirmed. 

M. E. Viola and M. Singer, both of Boston, for plaintiff. 

D. B. Killam, for defendant. 

Cox, Justice. 

This is a bill in equity under G.L.(Ter.Ed.) c. 214, § 3 (10), and G.L.(Ter.Ed.) 
c. 175, §§ 112, 113, by a judgment creditor of the defendant Walsh to reach and 
apply the alleged obligation of the defendant Maryland Casualty Company, 
hereinafter called the insurer, under a motor vehicle liability policy, G.L.(Ter. 
Ed.) c. 90, § 34A, issued to the remaining defendant, the Roman Catholic Arch- 
bishop of Boston, a corporation sole, hereinafter called the insured. A “tran- 
script of the testimony” appears in the record which is attested by the clerk, 
although there is nothing to. show that there was compliance with Rule 76 of 
the Superior Court (1932). Abeloff v. Peacard, 272 Mass. 56, 171 N.E. 14; 
Ansara v. Regan, 276 Mass. 586, 591, 177 N.E. 671; Bowles v. Comstock, 286 
Mass. 159, 162, 189 IN.E. 785; Comstock v. Bowles, Mass., 3 N.E.2d 817. We need 
not consider whether the testimony is properly before us, for the result would 
be the same with or without the testimony. This is not intended as any intima- 
tion that the rule should not carefully be observed. 

The plaintiff recovered judgment against Walsh in an action of tort arising 
out of an automobile accident, in which one automobile involved was driven by 
Walsh, was owned by the insured, and was insured by the insurer. At the trial 
cf the present suit it was agreed that the only issue for the court was whether 
Walsh, at the time of the accident, was a person responsible for the operation 
of the insured’s automobile with its express or implied consent. The. judge 
found that on the night of the accident, December 23, 1935, Walsh took the 
car without authority or permission from the place where he was employed, 
and while on an errand of his own became involved in an accident, and that the 
plaintiff was not entitled to prevail against the insurer. An _ interlocutory 
decree that the bill be taken for confessed against Walsh and a final decree 
establishing his debt to the plaintiff and dismissing the bill as to the other 
defendants were entered. The plaintiff appealed from the final decree. 

Walsh had been employed for some twenty years by the insured at its 
cemetery in Malden. In December, 1935, while a foreman was ill, Walsh did 
his work and during that time he drove the automobile involved in connection 
with the work of the cemetery. He had never used or driven it before. The 
automobile was kept in a garage which was located inside the cemetery yard. 
During December, 1935, all work at the cemetery ceased at 4:30 o’clock in the 
aiternoon, at which time all its vehicular traffic gates were closed and locked. 
While Walsh was doing the foreman’s work, he had a key common to the 
garage and gates. On the day of the accident, Walsh finished his work at the 
cemetery at 4:30 and had no occasion to go back there again that day on any 
business of the insured. His home was about one hundred feet from the 
cemetery. After supper, he took a bus to Malden Square to do some shopping 
on his own account. Upon his return to his home at about 9:30, he found that 
he had forgotten some things which he had intended to get and which required 
another trip to Malden. He went to the cemetery, no one else being there, 
aud took the automobile involved for the purpose of returning to Malden for 
the things he had forgotten. The accident occurred while he was on his way 
back to the cemetery. 

The plaintiff states in her brief: “There is nothing to show that the owner 
authorized or contemplated its [the automobile’s] removal from the garage after 
working hours. Instead there were definite instructions to the contrary,” but 
she asserts: “But Eugene Walsh had authority to use the car at certain times 
and places, and he thus became responsible for the operation of the insured’s 
motor vehicle with express or implied consent of the owner.” She contends 
that inasmuch as Walsh, as an employee, used the automobile in the business 
of the insured, subject to its orders and directions, the taking and operation 
of it on the night in question, in the circumstances disclosed, amounted to a 
mere disobedience of orders which should be construed as an operation of it by 
him with the consent of the owner. To this we cannot subscribe. 
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The suit is governed by the decision in Dickinson v. Great American Indem- 
nity Co., Mass., 6 N.E.2d 439, and is distinguishable from Buckley v. Aétna Life 
Ins Co., Mass., 8 N.E.2d 748. 


Decree affirmed with costs. 


EMPLOYER'S FIRE INS. CO. v. GREENVILLE BANK & TRUST CO. 
No. 32931. 


Supreme Court of Mississippi, Division B. Dec. 13, 1937. 


177 Southern Reporter 534. 
2. CONSTRUCTION. aa 

An automobile fire policy containing doubtful provisions must be construed 
most favorably to assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. ASSIGNMENT. 

Under automobile fire policy providing that termination of assured’s interest 
in automobile by sale should avoid policy except as to any encumbrance 
specifically described, sale of automobile without consent of assignee of 
retained title contract did not bar recovery on policy by assignee, where policy 
provided that payment should be made to assured and assignee as their interests 
might appear, that automobile was fully paid for, and that there was no encum- 
brance except a balance due in ten monthly notes. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from Circuit Court, Washington County; S. F. Davis, Judge. 

_ Action by the Greenville Bank & Trust Company against the Employer's 
Fire Insurance Company. From a judgment for plaintiff, defendant appeals. 


Affirmed. 


Butler & Snow, of Jackson, and §. V. Anderson, of Greenville, for appellant. 

Percy & Farish, of Greenville, for appellee. 

ANDERSON, Justice. 

Appellee brought this action against appellant in the county court of Wash- 
ington county on a fire insurance policy covering a Dodge automobile to 
recover the sum of $154. There was a judgment on the pleadings alone for the 
sum sued for, from which judgment appellant appealed to the circuit court of 
that county, where the judgment was affirmed, from which latter judgment 
this appeal is prosecuted. 

The record consists of a declaration, two special pleas, one of which was 
abandoned, a demurrer to the special pleas, judgment sustaining the demurrer 
and final judgment for appellee on appellant’s declining to plead further, and a 
judgment of the circuit court affirming that of the county court. The case 
made by the declaration is substantially this: Appellant issued a policy of 
insurance whereby it insured a certain Dodge automobile against loss by fire. 
W. H. Cadenhead was named as the assured. By its terms appellant agreed to 
pay Cadenhead and appellee, as their interests might appear, loss to the extent 
of $225 if the car was destroyed by fire. Cadenhead had purchased the car from 
McHie Motor Company under a retained title contract to secure the unpaid 
purchase money. The McHie Motor Company sold and transferred the 
contract for a valuable consideration to appellee. The car was totally destroyed 
by fire after the transfer. There was a balance due appellee under the contract 
oi $154, for that amount it sued and recovered judgment. Copies of the retained 
titke contract and the policy of insurance were made exhibits to the declaration. 

Appellant’s defense was that there was no liability because Cadenhead, in 
violation of the paragraph of the policy entitled “Title and Ownership,” had, 
after appellee’s interest had been acquired and the insurance effected, sold and 
transferred the automobile to another without appellant’s consent. In deter- 
mining the question involved, the title and ownership paragraph of the policy 
should be considered in connection with the preceding paragraph entitled “Lien 
and Encumbrance.” They provide, among other things, that appellant should 
not be liable for any loss or damage to the car while subject to any lien or 
mortgage or other encumbrance, unless otherwise provided in a written agree- 
ment attached to the policy, and that the termination of the interest of the 
assured in the car by sale and transfer should avoid the policy “except as to 
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any lien, mortgage, or other encumbrance specifically set forth and described 
iii Paragraph D of this policy.” 

Appellant’s position is that no lien or encumbrance on the car is described 
in paragraph D of the policy, therefore, the transfer by Cadenhead without 
appellant’s consent avoided the policy. Appellee’s position is the converse. 
Paragraph B of the policy names Cadenhead as the assured, giving his address, 
and provides that in case of loss payment shall be made “To Assured and 
Greenville Bank and Trust Company,” as their interests may appear. That 
provision of paragraph D involved is in this language: “The automobile 
described is fully paid for by the Assured and there is no Lien, Mortgage or 
other Encumbrance thereon, except as follows: Bal. $220. in 10 monthly notes of 
$22.00 each.” 

|1-3] A purchase-money retained title contract is in the nature of a mortgage 
to secure the unpaid purchase money; it is a charge or lien on the property for 
that purpose. It is true that the appellee’s interest is not described with great 
partiqularity, but applying the universal rule that where there is doubt such 
a contract must be construed most favorably to the assured, we think it could 
mean nothing else than that appellee was the holder of a purchase-money lien 
against the car. The provision states that there is no lien of any kind, “except 
as follows,” then states that there is a balance due of $220 in ten monthly notes 
ot $22 each. 

Affirmed. 

FISCHER v. WESTERN & SOUTHERN INDEMNITY CO. No. 24152. 
St. Louis Court of Appeals. Missouri. Dec. 7, 1937. 
110 Southwestern Reporter (2d) 811. 
1. CO-OPERATION. 


In garnishment proceeding against insurer in aid of execution on judgment 
obtained against insured in damage suit arising out of automobile accident, whether 
insured failed to co-operate with insurer in trial of suit as required by liability 
policy was for jury under conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

2. CO-OPERATION. 

In garnishment proceeding against liability insurer in aid of execution on 
judgment obtained against insured in damage suit arising out of automobile acci- 
dent, insurer’s good faith in attempting to procure insured’s co-operation in trial 
of suit was for jury under conflicting evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. CO-OPERATION. 

Insured’s absolute refusal to attend trials of damage suits arising out of auto- 
mobile accident and admitted fact that he did not attend trials was sufficient to 
show material breach of automobile liability policy requiring him to co-operate 
with insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. ATTENDANCE. ; é 

Under automobile liability policy requiring insured to co-operate with insurer 
in damage suits and providing that insurer would defend suits brought against 
insured under policy at its own expense, insurer was not required to buy insured’s 
attendance at trials by advancing money for expenses, unless it was informed 
that without such advancements attendance could be impossible. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

§. CO-OPERATION. 

Where insured, who was required under automobile liability policy to 
co-operate with insurer, after being requested to attend trial of damage suit 
unqualifiedly refused to attend trial, stated that he was not interested in any 
judgment that might be procured against him, and actually remained away from 
trial, insurer was not required to notify insured of its withdrawal or intention 
to withdraw from suit because of insured’s breach of co-operation clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 


8. ATTENDANCE. 
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An instruction stating that, if insured, who was required by automobile liability 
policy to co-operate with insurer, failed to appear at trial of damage suit without 
good cause after insurer had in good faith requested him to be present, insurer 
was justified in withdrawing because insured had breached his contract of indem- 
ity, was proper and was not misleading as erroneously referring to terms of 
contract instead of conditions and as limiting contract to one of indemnity 
(Mo.St.Ann. § 1062, p. 1352). 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

10. TRIAL. 

An instruction that, under automobile liability policy, insurer was not obliged 
to subpceena insured to trial in damage suit and was not required to offer to feed 
and house him while attending trial to secure his presence and co-operation, was 
not an erroneous declaration of law and did not invade province of jury where 
insured absolutely refused to attend trial, of which he had ample notice, after he 
had been repeatedly urged to attend. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

11. EXPENSE. 

An instruction that, under automobile liability policy, insurer was not required 
to offer to pay insured’s expenses to procure his presence at trial of damage suit, 
that, under policy requiring insured to co-operate with insurer, insured was obliged 
to be present at trial if he was requested by insurer to be present in good faith 
and in ample time, unless insured in good faith communicated to insurer some 
reasonable excuse for his failure to attend, was not objectionable. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

12. CO-OPERATION. 

Refusing to permit insured, who was required under automobile liability policy 
to co-operate with insurer, to answer questions concerning his reason for not 
attending trial of damage suit and his financial condition at that time, was erro- 
neous, but error was harmless, where insured was permitted to testify in other 
stages of his examination at length concerning reason for not attending trial and 
financial condition, and there was no offer of proof to show that, if permitted 
insured would give other and additional reasons (Mo.St.Ann. § 1062, p. 1352). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from St. Louis Circuit Court; John W. Joynt, Judge. 

Garnishment proceeding by Elynor Fischer against the Western & Southern 
Indemnity Company, formerly known as the American Liability & Surety Company, 
at Cincinnati, Ohio, garnishee of Arthur Fenton, also known as James A. Fenton, 
doing business as the Tiger Transfer Company. From a judgment for the gar- 
nishee, plaintiff appeals. 

Affirmed. 

E. P. & R. C. Brinkman, of St. Louis, for appellant. 

Wm. R. Schneider, of St. Louis, for respondent. 

McCuLLeN, Judge. 

This garnishment proceeding was instituted by Elynor Fischer, appellant, 
against the Western & Southern Indemnity Company, respondent, in aid of an 
execution on a judgment in the sum of $5,000 which had been obtained by said 
Elynor Fischer against Arthur, also known as James A., Fenton, of Columbia, 
Mo., defendant, as damages for personal injuries. Fenton was alleged to have 
been doing business as Tiger Transfer Company. In that damage suit appellant 
herein, as plaintiff therein, alleged that an automobile in which she was riding 
was struck and wrecked on highway No. 40 near O’Fallon, Mo., by a truck and 
trailer at that time owned by the said Fenton and driven by his servant. 

Appellant, as garnisher, duly filed her interrogatories and respondent, as gar- 
nishee, filed its answers thereto in which it admitted that it had issued to the 
said Fenton its policy of insurance providing for indemnity in the maximum 
amount of $5,000 for injuries to any one person, but denied any indebtedness under 
said policy. Garnisher denied garnishee’s enswers to interrogatories and alleged 
in substance that garnishee was indebted to the said Fenton in the amount of said 
judgment by virtue of the policy of insurance mentioned. Garnisher alleged, and 
the evidence showed, that said policy insured the said Fenton against loss from 
liability imposed by law for damages by reason of the ownership of the truck 





Auto. | Fischer v. Western & Southern Indemnity Co. 957 


and trailer mentioned; that it provided, among other things, that the insurer would 
give prompt and efficient service in investigating accidents and claims and in defend- 
ing any suit brought against the said Fenton under said policy, and pay, in addi- 
tion to damages, all expenses incurred for investigation, negotiation, or defense, 
and all costs taxed against the assured in any legal proceeding defended by the 
insurer, all interest accruing thereon, and that the solvency of the assured would 
not release the insurer from said obligations. Garnisher further alleged, and the 
evidence showed, the obtaining of the said judgment and that it had become final; 
that garnishee had taken full charge of said damage suit until the morning of 
June 21, 1933, when it was called for trial, and that with all of the witnesses 
for defendant in said suit present in court, garnishee, without any notice to 
Fenton, the defendant in said suit, withdrew and allowed judgment to go against 
defendant therein in the sum of $5,000 and costs; that garnishee failed and refused 
to pay said judgment, and that Fenton was insolvent. 


Garnishee filed its amended reply which contained a general denial and allega- 
tions to the effect that Fenton, the assured, though given repeated and timely 
warning by garnishee of the necessity for and of the desire of garnishee for said 
assured’s co-operation, failed and refused to co-operate with garnishee in the 
defense and preparation for the defense of said damage suit as required by the 
terms of said policy of insurance, and had thereby at the time of said judgment 
and prior ‘thereto forfeited any rights he ever had under said policy of insurance. 
Garnisher filed a general denial to said amended reply. 

This garnishment proceeding was tried before the court and a jury and 
resulted in a verdict and judgment for garnishee. After an unavailing motion for 
new trial, garnisher brings the case to this court by appeal. 

John C, Thomas, an investigator for garnishee, testified from records of 
garnishee that the accident out of which the claim of garnisher against Fenton 
arose occurred on October 8, 1931: that several letters were written by a repre- 
sentative of garnishee to Fenton requesting him to call at garnishee’s office in 
St. Louis to discuss the accident, the last of said letters being dated May 6, 1933, 
but that Fenton did not answer the letters or respond to the request; that in 
April, 1933, the witness passed through Columbia, Mo., where Fenton had his 
place of business, and had a telephone conversation with Fenton and told Fenton 
that he wished to converse with him relative to the suits pending against Fenton 
in the circuit court of the city of St. Louis growing out of the accident; that 
he requested Fenton to remain were he was until the witness could drive over 
to meet him to converse with him; that Fenton told him he was not going to stay 
there; that he was leaving and could not be bothered about any suits he had pend- 
ing against him in court; that witness told Fenton over the ’phone that the suits 
against him were for an amount in excess of the coverage of his policy but that 
Fenton refused to stay where he was until the witness could drive over to meet 
him: that Fenton stated he was not interested. 


The witness gave further testimony with respect to preparations that were 
made hy garnishee to defend Fenton in another case against him growing out 
of the same accident and covered by the same policy as the one involved herein, 
which case had been set for trial on May 8, 1933. He further testified that on 
June 16, 1933, he saw Fenton at his farm near Columbia, Mo., in company with 
Curtis Nienaber of the Tiger Transfer Company office, at which time he requested 
Fenton to be present for the trial in the case of Elynor Fischer (plaintiff garnisher 
herein) against Fenton, which was then set for June 21, 1933, but that Fenton 
told him he was not going to go to the trial. The witness identified a number 
of copies of letters, which were marked as exhibits and introduced in evidence, 
taken from the records of the garnishee, addressed to Fenton, dated on various 
dates beginning with December 26, 1931, the last one being dated May 6, 1932, 
requesting Fenton to call at the office of garnishee in St. Louis to discuss the 
facts in connection with the accident of October 8, 1931, and the suits pending 
against Fenton. 


Witness Thomas further testified that garnishee made preparations to defend 
the Elynor Fischer case by having subpoenas issued and served on various wit- 
nesses; that the witnesses were in St. Louis for the trial on June 21, 1933; that he 
was in court on that date; that Fenton did not appear and that the garnishee 
thereupon withdrew from the defense of the case. 
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The witness testified at considerable length with respect to the trouble he 
had in finding Fenton in Columbia on May 3, and May 4, 1933, on which occasion 
Fenton told him “that he was not a damn bit interested in any insurance com- 
pany; that he did not have a damn thing that anybody could get and that he had 
no intentions of appearing in St. Louis in court.” The witness testified that he 
talked with Fenton further on that occasion and that Fenton finally agreed that 
he would think the matter over and meet the witness the following morning in the 
transfer company’s office; that the witness went to the transfer company’s oftice 
the next morning (May 4th) and that they resumed their conversation; that Fenton 
asked the witness what the suit was all about and the witness asked Fenton if 
he had not received the letters; that Fenton said, “Oh, yes, I got your letters”; 
that the witness said to Fenton: “Didn’t they convey to you the message what 
this was about, that you had been sued, that you were a defendant in lawsuits 
now pending in the Circuit Court of the Citv of St. Louis?”: that Fenton 
answered: “Yes, sir, I know that.” The witness was asked whether or not he 
had made a request of Fenton to come to St. Louis for the trial of the case, and 
answered: “I did, yes, sir; and furnish transportation to get him here, made 
an agreement with George E. Lawhorn at that time. Mr. Fenton was present 
when that agreement was made that Mr. Lawhorn would call on him either on 
Sunday afternoon or early the following Monday morning and furnish him trans- 
portation and other expenses in St. Louis and be here at nine o’clock and attend 
trial of one of these cases of Fischer v. Fenton.” The witness further testified 
that Fenton promised to be in St. Louis if the transportation was furnished; that 
Fenton afterwards told witness that Mr. Lawhorn did appear to take Fenton to 
St. Louis on that occasion but Fenton did not appear at that time in court in 
St. Louis. The occasion referred to was the trial setting of the other case arising 
out of the same accident and covered by the same policy as herein involved which 
was then set for May 8, 1933. The witness further testified that on June 16, 1933, 
he again saw Fenton in Columbia, Mo., informed Fenton that the case against him 
(referring to the case of Elynor Fischer, garnisher herein, against Fenton) was 
set for June 21st and that witness had been sent as the representative of the 
Western & Southern Indemnity Company to demand Fenton’s presence in court 
on that date: that he told Fenton that the amount sued for was in excess of 
his policy coverage: that Fenton told witness that witness was back down there 
singing that same old song and that he (Fenton) did not give a damn about 
any lawsuits: that he did not care about any executions; that he did not care 
about any judgments. Thomas further testified: “I said, well, Mr. Fenton, will 
you extend to me the courtesy to tell me now whether you will or will not be there 
on Wednesday, June 21st, when this case is set for trial? I told him then, you 
failed me before. You told me you would be there and vou never showed up 
I said it is my understanding that Mr. Lawhorn called on you and tried to get 
you to come. He said, ‘That is right. George did come and trv to get me to 
go but why in the hell should I go to St. Louis to attend a lawsuit? T have got 
nothing they can get. They cannot bother me and T am not interested and I am 
not going to go.’ I said you be there and see Mr. Wishon when this case is set 
on June 21st or when it is called. He said, ‘I won't be there.’ That is the con- 
versation that took place in the presence of Mr. Nienaber.” 

Curtis Nienaber, called as a witness for garnishee, gave testimony corroborating 
the testimony of John Thomas with respect to the visit by Thomas to Fenton 
on June 16, 1933, and that Fenton said he would not come to St. Louis; that Fenton 
said he already had one judgment against him and he did not have anything and 
he did not give a damn if they got another. 

Ernest P. Brinkman testified on behalf of garnisher that he represented gar- 
nisher as plaintiff in the case of Elynor Fischer v. Fenton: that garnishee’s counsel 
for defendant in that case had told him that they would be ready for trial on 
June 21, 1933; that on that date plaintiff, through her counsel, announced ready 
for trial, at which time all of defendant’s witnesses were in court; that garnishee’s 
counsel then, without any delay, announced to the court their withdrawal from 
the case and that they did withdraw from the case: that prior to the withdrawal 
garnishee’s counsel made no effort to have the case continued. 

Arthur Fenton, the assured, who was defendant in the damage suit of Elynor 
Fischer v. Arthur Fenton, testified on hehalf of garnisher that in April, 1933, 
he did not have an office with a telephone; that he spent his time on a farm east 
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of Columbia, Mo., and did not have a telephone there and did not live there; 
that he usually left that place at dark, about 6 p. m.; that he had no telephone 
conversation with the witness Thomas in April, 1933. The witness further 
testified that shortly before June 19, 1933, some man came to see him about the 
Elynor Fischer case; that the man said he had a trial coming on down in St. 
Louis and wanted witness to be there; that he told the man what his circumstances 
were; that he didn’t have any money; that he was up against it and could not 
make the trip; that the man wanted to know if the witness could not borrow the 
money to make the trip, but that he told the man that that was his trouble at 
that time, that he had borrowed too much; that it would have cost something for 
expenses to come down to St. Louis; that the man did not sav whether the insur- 
ance company would pay such expenses. He was asked to state his reason for 
not being present in St. Louis for the trial but, on objection by garnishee, he 
was not permitted to give his reason. 

Fenton further testified that he never did say that he wouldn’t be at the 
trial. He denied that he had ever said: “To hell with that insurance company”, 
or any other words to that effect. He denied that he ever told any one from 
the insurance company that he would not attend the trial. On cross-examination 
the witness testified that he told Mr. Thomas that he would get to the trial if 
he had any chance of getting there. He admitted that he was not at the trial 
ot the case. He further testified that he got several letters about the cases 
against him from the garnishee and that he did not answer any of them. When 
asked to relate the conversation that occurred between himself and Mr. Thomas 
in Columbia, Mo., the witness answered: “To be frank, I don’t remember it. 
I do know he was there and said he was the insurance man and told me his 
name, but I forgot his name. He told me he was on the insurance trial. He 
asked me to be there. I told him it was impossible for me to be there because I 
didn’t have any money.” He further testified that he saw the same man there 
the next morning and that the man asked him to be at the trial of one of 
these cases; that he didn’t remember which of the cases was referred to. 
Toward the conclusion of the cross-examination Fenton was asked by the court: 
“Did you request that man from the insurance company to send you the neces- 
sary expenses for a trip to St. Louis?” The witness answered: “No, I did not. 
I thought of it, but I did not feel like— 

“The Court: Did you, or did you not? 

“A. He did not ask me, no sir. 

“OQ. I mean did you ask him? A. No, I did not ask him.” 

[1, 2] Garnisher contends that under the evidence and pleadings garnishee 
failed as a matter of law to make a submissible case for the jury under its 
affirmative defense of the alleged failure of Fenton to co-operate with garnishee 
in the trial of the damage suit. Garnisher’s argument on this is based upon 
the assumption that the testimony of Fenton must prevail over that of garnishee’s 
witnesses and that Fenton’s testimony shows that garnishee did not furnish 
Fenton with transportation and expense money to attend the trial of the damage 
suit against him. Garnisher also argues that the failure of garnishee to furnish 
such expenses shows garnishee was not acting in good faith. Garnisher 
further argues that the presence of the assured at the trial of the damage suit 
was not necessary to a proper defense thereof because Fenton was not a witness 
to the accident. 

The conflict in the evidence was, of course, a matter for the jury to pass 
upon and determine. As to garnishee’s good faith, there is evidence showing 
that garnishee did everything reasonably within its power to have Fenton 
co-operate with it, as he was obligated to do in the preparation and the defense, 
but that he flatly refused to do so. 

[3] If the evidence of garnishee is believed, Fenton’s course of conduct was 
such as to make it useless for garnishee to make any further efforts to get 
Fenton to attend the trial of the damage suit against him. The evidence show- 
ing Fenton’s refusal to attend the trial of the Robert Fischer case, which was 
set a little more than a month before the Elynor Fischer case, after having 
promised to do so and after having had transportation and expenses offered to 
him and arranged for, together with the evidence showing his unequivocal and 
emphatic statement: “Why in the hell should I go to St. Louis to attend a 
lawsuit. I’ve got nothing they can get. They can’t bother me. I am not 
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ititerested. I am not going to go. I won't be there,” if believed by the jury 
(and it evidently was believed as shown by the verdict), as well as the admitted 
fact that he did not attend the trial of either of the cases against him, was 
sufficient to show a material breach of his insurance contract with the garnishee 
wherein, as the assured therein, he had agreed that “whenever requested by 
the appellant, ‘the assured shall aid in effecting a settlement, obtaining infor- 
mation and evidence, the attendance of witnesses and in prosecuting appeals, 
and at all times render all possible cooperation and assistance.” Bauman v. 
Western & Southern Indemnity Co., 230 Mo.App. 835, 77 S.W.2d 496, 497: Rob- 
ert C. Fischer v. Western & Southern Indemnity Co. (Mo.App.) 106 $.W.2d 490. 

As to garnishee’s failure to furnish Fenton with expense money, it will be 
noted that Fenton admitted that he did not ask garnishee’s representative to 
send him such expense money to attend the trial. 

[4] In Fischer v. Western & Southern Indemnity Co. (Mo.App.) 106 S.W.2d 
490, a companion case to the case at bar growing out of the same accident and 
covered by the same policy of insurance, this court, in reversing a judgment 
which garnisher had obtained against garnishee, held that the initial obligation 
to be present at the trial was already upon the assured as the defendant in 
the damage suit, and that the garnishee was not required to buy his attendance 
by advancing him money for expenses unless it was informed that without such 
advancement the attendance of the assured would not be possible. Our holding 
in that case is applicable in this case. 

[5] Garnisher further contends that garnishee failed to make a submissible 
case for the jury because it is admitted by the pleadings that garnishee with- 
drew from the original case without notifying the assured of its withdrawal 
or intention to withdraw. The case of Ornellas v. Moynihan (Mo.App.) 16 
S.W.2d 1007, among others, is cited in support of this contention. It is true 
that this court in the Ornellas Case did say that if appellant therein wished to 
withdraw from the case on account of the failure of assured to deliver to it 
the copy of the summons and petition, it was its duty to inform the assured and 
liberate him to make such defense thereto in his own behalf as he saw fit. A 
mere reading of the Ornellas Case, however, will disclose at once that it is 
clearly distinguishable from the case at bar on the facts. That case involved a 
mere failure of the assured to deliver to the insurer the copy of the summons 
which had been left at the home of the assured’s mother. The assured therein 
had no knowledge thereof until months thereafter. He was working in another 
state and did not learn of the suit filed against him until after a default judg- 
ment had been taken against him. There was no evidence in that case what- 
soever to show an intentional, absolute, and unqualified refusal before the trial 
to co-operate with the insurer therein in the defense of the main case, such 
as we have in the case at bar. Under circumstances such as appeared in the 
Ornellas Case, it is undoubtedly incumbent upon the insurer to notify the 
assured of the insurer’s withdrawal from the defense of the main case to give 
the assured an opportunity to make arrangements for his own defense of the 
case against him if he desires to do so. This is so because of the peculiar 
— of the contract wherein the insurer is given the right to conduct such 

efense. 


The failure of an assured to co-operate with his insurer under such a con- 
tract because of mistake, oversight, misunderstanding, or matters beyond the 
assured’s control, presents an entirely different situation from that in which 
there appears a deliberate, intentional, and positive refusal by the assured to 
cooperate, in so far as the duty of the insurer to give notice of its withdrawal 
from the defense of the assured is concerned. In the case of mere failure to 
co-operate, there may be a reasonable excuse therefor. Notice of withdrawal in 
such a situation serves a useful purpose. But where there is an intentional, 
positive refusal to co-operate after notice and a request for such co-operation, 
it must, in reason, be held to be an act of such absolute finality as to be equiva- 
lent to a declaration by the assured that he does not wish to make and will not 
make any defense to the suit against him. Where it appears, as it does in the 
case at bar, and we must take it to be true since the jury found it to be true, 
that the assured, after having been repeatedly notified and even urged to com- 
ply with his contract and co-operate in his own defense by attending the trial. 
intentionally, unequivocally, and unqualifiedly refuses to attend the trial and 
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states that he is not interested in any judgment that may be procured against 
him and actually does remain away from the trial, the law does not require an 
insurer to go through the useless performance of notifying the assured of a 
thing which he already knows—that he has breached the co-operation clause 
of his contract and that the insurer will treat it as a breach. 

[6, 7] Garnisher further contends that the evidence showing the prepara- 
tions made by garnishee for the defense of the case of Robert Fischer against 
Fenton was not admissible in this garnishment proceeding which grows out of 
the case of Elynor Fischer, garnisher herein, against the said Fenton. We are 
unable to agree with this contention of garnisher. It is true, as garnisher con- 
tends, each case must be tried on its individual merits, but that does not mean 
that competent and relevant evidence should have been rejected because it 
happened to relate to the companion case (Fischer v. Western & Southern 
Indemnity Co. [Mo.App.] 106 S.W.2d 490). The defendant in each of the 
damage suit cases was the same Fenton. The same garnishee was represented 
by the same counsel as attorneys for the same Fenton in both damage suits. 
Garnisher’s counsel were also counsel for plaintiffs in both damage suits against 
Fenton. In preparing for such defenses, garnishee could not investigate the 
accident and prepare for the defense in one damage suit without at the same 
time preparing the defense in the other damage suit. The investigation of 
the accident and the preparation for the defense in both suits were inseparable 
because the defendant in both suits was the same Fenton who was covered by 
the same policy, and the plaintiffs in each suit, Robert Fischer in the one and 
Elynor Fischer, garnisher herein, in the other, were claiming damages arising 
out of the same accident. We hold that the court committed no error in this 
respect, 

Garnisher makes numerous complaints against instruction No. 2 given on 
behalf of garnishee. Many such complaints are based upon garnisher’s erro- 
neous contention that Fenton’s absolute refusal to attend the trial did not con- 
stitute a material breach of his contract to co-operate with the insurer. What 
we have heretofore said is a sufficient answer to the criticisms of the instruction 
based on such contention. Bauman vy. Western & Southern Indemnity Co., 
230 Mo.App. 835, 77 S.W.2d 496; Fischer v. Western & Southern Indemnity Co. 
(Mo.App.) 106 S.W.2d 490. 


[8] Instruction No. 2, after telling the jury that it was the duty of Fenton, 
whenever requested by the Western & Southern Indemnity Company, to at all 
times render all possible co- operation and assistance in the defense of any suit 
which might be brought against the said Fenton arising out of any personal 
injury and property damage claim covered by the contract of indemnity insur- 
ance, went on: “and if vou find and believe from the evidence in this case that 
in the case of suit of Elynor Fischer against said Fenton, set for trial in the 
Circuit Court of the City of St. Louis, Missouri, on the 21st day of June, 1933, 
the said Fenton, without good cause or reason, failed to appear in said Court 
on said trial day after having received notice from the Western & Southern 
Indemnity Company of said case or suit being set for trial on said day, if you 
so find, and if you further find from the evidence in this case that the said 
Western & Southern Indemnity Company in good faith requested said Fenton 
to be present at said trial and made such request in time to reasonably enable 
him to be present in said Court on said day, if it did, and if you further find 
from the evidence in this case that said Fenton communicated no reasonable 
excuse to the Western & Southern Indemnity Company on or before June 21, 
1933, for not attending said Court on said trial day, if he did not attend, and if 
you then further find from the evidence in this case that the Garnishee, Western 
& Southern Indemnity Company, on said 2lst day of June, 1933, through its 
attorneys withdrew from the defense of said suit which up to said time it had 
been defending for the said Fenton, and that it withdrew from said defense 
on said day on the stated ground that said Fenton without good cause or reason, 
had failed to comply with the co-operation clause ‘of his said contract of indem- 
nity insurance, then and in such event, if you so find, you are instructed that 
the said Fenton breached his said contract of indemnity insurance and the 
said Western & Southern Indemnity Company was justified in withdrawing 
from the defense of said suit and denying coverage under its said contract or 
policy of indemnity insurance, then, and in that event, your verdict will be in 
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favor of said Western & Southern Indemnity Company and against the Gar- 
nisher, Elynor Fischer.” 

We are of the opinion that the instruction complained of contained all the 
necessary elements required to be found by the jury as a prerequisite to a 
verdict for garnishee. It was within the pleadings and was based upon the 
evidence and was if anything, in some respects more favorable to garnisher 
than was necessary in view of the facts in the case. Garnisher complains that 
the instruction was misleading in that it erroneously referred to the “terms” of 
the contract instead of “conditions,” and that it erroneously limited the contract 
to one of “indemnity.” We do not believe that the jury could have been misled 
in this respect. We are not authorized to reverse a judgment unless we are 
satisfied that the error complained of was such as to materially affect the merits 
of the action. We are satisfied that the use of the words mentioned did not 
have any such effect. Section 1062, R.S.Mo.1929 (Mo.St.Ann. § 1062, p. 1352). 

|9] Garnisher complains against instruction No. 3 given on behalf of gar- 
nishee. The instruction told the jury that under the law garnishee has no 
greater rights than had Fenton under the contract of insurance, and, if the jury 
believed and found from the evidence under the other instructions given that 
Fenton breached his contract of insurance by failing to co-operate with the 
indemnity company in the defense of the case of Fischer v. Fenton mentioned 
in the evidence as set for trial on June 21, 1933 after the indemnity company in 
good faith had requested such co-operation and had requested the presence of 
Fenton at said trial, then, in such event, the garnisher would not be entitled to 
recover under the contract of insurance and the verdict should be in favor of 
the indemnity company. It is contended by garnisher that the instruction is 
an abstract declaration of law and does not apply to any evidence in the case; 
that it was repetitious, having been covered by instruction No. 2, and was subject 
to the same objections as those directed to instruction No. 2. The case of 
Klaber v. Chicago, R. I. & P. Ry. Co., 225 Mo.App. 940, 33 S.W.2d 149, is cited 
by garnisher in support of this contention. The instruction found to be erroneous 
in that case contained an incorrect declaration of law with respect to the elements 
involved therein. That was a slander suit, and the instruction closed with the 
words “and verdict must be for plaintiff.” We have no such question here. We 
rule against garnisher on this point. 


[10] Garnisher contends that instruction No. 4 given on behalf of garnishee 
was an erroneous declaration of law and invaded the province of the jury; that it 
was an abstract proposition and broader than the evidence. The instruction told 
the jury that under the contract of insurance no obligation rested upon the 
indemnity company to subpoena James A. Fenton to the trial in the case of 
Fischer v. Fenton, nor was it incumbent upon the indemnity company to offer 
to feed and house said Fenton while attending the trial in order to secure his 
presence at the trial and his co-operation in the defense thereof. We think 
this instruction is not open to the objections made by garnisher. In view of 
the evidence showing Fenton’s absolute and final refusal to attend the trial in 
which he himself was the defendant and of which he had full and ample notice, 
and which he was repeatedly urged to attend, we think it was proper for the 
court to advise the jury in an instruction that no obligation rested upon the 
garnishee to supoena Fenton to come to his own trial. Garnisher cites Finkle 
v. Western Automobile Ins. Co., 224 Mo.App. 285, 26 S.W.2d 843, and Hoff v. 
St. Paul-Mercury Indemnity Co. of St. Paul (C.C.A.) 74 F.2d 689, in support of 
this contention. We find nothing in the Finkle Case that would warrant us in 
holding the instruction erroneous. In the Hoff Case, cited by garnisher, the 
trial judge gave judgment upon the policy against the indemnity company 
because of its failure to subpoena Basso, the assured, for the trial, which 
failure, so the trial judge held, showed a lack of diligence on the part of the 
indemnity company in defending the action. In reversing the judgment in that 
case the federal Circuit Court of Appeals held that, where the evidence was 
conflicting as to whether the assured’s failure to attend the trial of the action 
which resulted in a judgment against him was due to the assured’s failure to 
co-operate with the insurer, or to the insurer’s refusal to pay the assured’s 
expenses, the question should have been submitted to the jury even though the 
insurer had not subpoenaed the assured to be present at the trial. 

In the Hoff Case, the court further held that, although the indemnity company 
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had promised in the policy to pay all expenses of defending the action, that did not 
require such expenses to be paid in advance; that Basso, the assured therein, was 
bound to go to the trial in which he was defendant at his own initial expense, unless 
he had some excuse. Furthermore, the court in the Hoff Case not only did not 
decide that it was necessary for the indemnity company therein to subpoena Basso, 
the assured, to attend his own trial as defendant, but, on the contrary, said: “There 
is indeed some doubt in our minds whether such a subpeena would have been valid 
at all; Basso, not the company, was defendant in the action of Hoff v. Basso. 
True, the company was conducting the defense, and had retained Basso’s attorney 
for him, but whether a subpcena served by a man’s own attorney upon himself in a 
cause in which he was at once witness and party, would be a valid writ we have been 
unable to learn from the books. Be that as it may, it was no duty of the company to 
do so.” Hoff v. St. Paul-Mercury Indemnity Co. of St. Paul (C.C.A.) 74 F. 2d 
689, 690. 

It appears, therefore, that the Hoff Case instead of supporting garnisher’s con- 
tention herein holds to the contrary. We find nothing in instruction No. 4 that 
would warrant a reversal of the judgment herein. 

{11] Garnisher complains of instruction No. 5 given on behalf of garnishee. 
The instruction told the jury that under the contract of insurance it was not required 
of the garnishee company to offer to pay the expenses of Fenton in order to procure 
his presence at the trial of the case of Fischer v. Fenton; that it was Fenton’s obli- 
gation to be present at said trial if he was requested, in good faith, by the garnishee 
company to be present and in ample time to enable him to be present, unless, on or 
before said date, he, in good faith, communicated to the garnishee company some 
reasonable excuse for his failure to attend court on the day said cause was set for 
trial. We have carefully read garnisher’s criticisms of the above instruction and 
find nothing therein that would warrant us in reversing the judgment. See Fischer 
v. Western & Southern Indemnity Co. (Mo.App.) 106 S.W.2d 490,494. 

[12] During the trial herein, Fenton was asked what was his reason for not 
being at the trial of the damage suit against him, and as to his financial condition 
at that time. On objection by garnishee the court refused to permit him to answer 
the questons on the ground that it was not proper rebuttal. We think such ruling 
of the court was erroneous. However, Fenton was permitted to testify, at other 
stages of his examination, at length, as to his reasons for not attending the trial of 
the damage suit against him and as to his financial condition, as we have heretofore 
shown. Garnisher did not make any offer of proof at this stage of the trial to show 
that, if permitted, Fenton would give other and additional reasons for his nonattend- 
ance at the trial. Not being able to say that these two rulings of the court prej- 
udiced garnisher and materially affected the merits of the action, we rule that the 
errors were harmless. Section 1062, R.S.Mo.1929 (Mo.St.Ann. § 1062, p. 1352). 

Garnisher presents other points of complaint which we have examined, but we 
find nothing therein which would warrant us in reversing the judgment. The judg- 
ment is, therefore, affirmed. 

Becker, J., concurs. 

Hostetter, P. J., absent. 





CACCAMISE v. METROPOLITAN CASUALTY INS. CO. OF NEW YORK. 

Supreme Court, Appellate Division, Fourth Department. Nov. 23, 1937. 

300 New York Supplement 487. 
1, ACCEPTANCE. 

That a soliciting agent’s applications for automobile liability policies were 
generally accepted, and that they were numerous, established nothing beyond fact 
that agent obtained many applications which insurer was generally willing to 
accept, and agent’s impression that a particular application had been accepted 
did not bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 665{2].) 


2. DELIVERY OF POLICY. 

The delivery by a soliciting agent of a written automobile liability policy 
approved by insurer was not a representation of authority to bind insurer to 
an oral contract to issue similar policy to insured’s son a year later. 


(For other cases, see Insurance, Dec. Dig. § 129.) 
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3. SOLICITORS. 

Generally, a soliciting agent who is not held out by insurer as having any 
other authority than that expressly intrusted to him, including incidental power 
to do anything reasonably necessary for performance of his duty, does not have 
authority to accept risks. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

4. AGENCY. 

In action to recover on automobile liability insurance on theory that defend- 
ant insurer’s soliciting agent had authority to bind insurer by oral agreement 
to insure motorist, it was error to allow jury to find that agent had authority 
to bind insurer by accepting risks, where insurer did not hold agent out as having 
any authority other than that expressly intrusted to him, including incidental 
power to do anything reasonably necessary for performance of his duty. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

6. ORAL CONTRACT. 

In action to recover on automobile liability insurance on theory that defendant 
insurer’s soliciting agent had authority to bind insurer by oral agreement to 
insure motorist and that insurer’s underwriter accepted application reported to 
him by agent, admitting certificates of agency other than the one relating to the 
time and business in question was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

Appeal from Special Term, Monroe County. 

Action by Anthony Caccamise, as limited administrator of the estate of 
Stella A. Caccamise, deceased, a judgment creditor, against the Metropolitan 
Casualty Insurance Company of New York, to recover on liability insurance 
From a judgment of the Supreme Court, entered in the office of the clerk of 
the county of Monroe on the 24th day of June, 1937, in favor of plaintiff and 
against defendant for the sum of $5,589.31, damages and costs, and from an 
order denying its motion for a new trial, defendant appeals. 

Judgment and order reversed on the law and facts, and a new trial granted. 

Argued before Sears, P. J., and Edgcomb, Crosby, Lewis, and Cunningham, 


Hubbell, Taylor, Goodwin, Nixon & Hargrave, of Rochester (Justin J. Doyle, 
of Rochester, of counsel), for appellant. 

James P. Sconfietti, of Rochester (George J. Skivington, of Rochester, of 
counsel), for respondent. 

Sears, Presiding Justice. 

Plaintiff’s intestate met her death by being struck by an automobile owned 
and driven by Stewart Lampman. In an action brought against Stewart Lampman 
for the damages resulting from the intestate’s death, the plaintiff recovered a 
judgment. Execution issued on the judgment has been returned wholly unsatisfied 
hy reason of the insolvency of Stewart Lampman, and plaintiff has now recovered 
in this action against the defendant as the insurer of Stewart Lampman under 
the provisions of Insurance Law, § 109, as amended by Laws 1935, c. 795, § 5. 

The defendant contends that it was not the insurer of Stewart Lampman; 
that no contract of insurance relating to the automobile involved in the accident 
was entered into by the defendant: and it is therefore necessary to consider the 
facts upon which the plaintiff relies as establishing such a contract. The precise 
questions in this respect are whether Nelson B. Reed, a soliciting agent of 
the defendant, had authority to bind the company by an oral agreement to 
insure, and whether Latham H. Lampen, an underwriting agent of the defendant, 
accepted the application which Reed reported to him. 

'No written policy was ever issued. The defendant admits that Nelson B 
Reed was its agent for some purposes, but asserts that he was not authorized 
to bind the company by a contract of insurance. 

Henry L. Lampman, the father of Stewart Lampman, was an acquaintance 
of Reed of long standing. On April 18, 1935, when a policy of casualty insurance 
which Henry Lampman had with the defendant expired, it was Reed who brought 
out to Henry L. Lampman a renewal policy, and, after exercising persuasion, 
succeeded in procuring its acceptance by Henry L. Lampman. At that time Reed 
collected the premium from Henry L. Lampman and wrote a receipt on the 
renewal policy. About a week before February 26, 1936, Stewart Lampman bought 
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a new car which, however, was not driven until February 27, 1936. On February 
26, 1936, Henry L. Lampman, according to his testimony, communicated with 
Reed by telephone and as a result of the talk, on the evening of that day, Reed 
came to the Lampman home and had a conversation with the Lampmans, father 
and son. Henry L. Lampman at that time told Reed that Stewart had purchased 
a car and wanted insurance on it, and Stewart in reply to questions gave Reed 
the usual information as to the car, its number, type, and so forth, and as to 
the age of Stewart, which was twenty years. When this was done, Henry ques- 
tioned Reed as to just when the policy would take effect. He told Reed that 
he did not want his son to drive until he was insured. Reed explained quite in 
detail that the policy would take effect at 12:01 a. m. the next morning. There 
was talk about the limits of liability, and these were agreed upon. Henry Lamp- 
man offered to pay the premium, but Reed said to pay when the bill came 
through. Reed in his testimony amplifies this account of the conversation, and 
his amplification is not disputed. According to Reed, what he said to Henry 
and Stewart Lampman was, “I have no authority to bind the company tonight. 
* * * JT will phone it (the information about the insurance) in to the company 
tomorrow morning at 9 o’clock and you will be covered from that time on. * * * 
The policy will bear the time of 12:01 A.M.” according to the standard clause 
in all policies. Reed was asked when the effective date was, and replied “12:01 
a.m., February 27, 1936.” 

It further appears from the testimony of Reed that at 9 o’clock on the fol- 
lowing morning Reed did telephone the local office of the defendant and talked 
with Latham H. Lampen whose position was known as that of “underwriter,” 
and whose duties included the acceptance and rejection of risks for the defendant. 
In the conversation hetween Reed and Lampen, Reed testified that he told Lampen 
that he had an order for an automobile policy and gave him the name and 
address and motor number, type of car, the limits of the risk and the effective 
date, and said “effective today,” and Lampen, on hearing these various statements, 
including “effective today,” said “O. K.” Reed continued to give Lampen the 
details of the order, and told Lampman that the age of the owner of the motor 
car was twenty years, and that he was a student in “Edison Tech”: Lampen said, 
“Oh, oh, student risks are not so hot. * * * All those policies are submitted 
to the home office before they are written.” Reed also testified that it was his 
custom, when he called the office, to tell the underwriter the effective day, and 
that policies were always written as effective at 12:01 in the morning of the 
effective day even when the effective day was the day of the notification, and that 
in about two hundred cases during the previous three years he had telephoned 
in respect to applications of this general kind. Except for a discussion between 
Reed and Lampen as to the desirability of “student risks,” the foregoing is the 
substance of the entire conversation at that time as it appears in the testimony. 
At half past three in the afternoon of the same day, Reed, according to his testi- 
mony, again called Lampen on-the telephone and said to him, “If the company 
would rather have it (the risk) in the father’s name, why write it that way,” 
and immediately after this conversation between Reed and Lampen, Reed called 
Henry Lampman on the telephone, told him the company did not like student 
risks very well, and asked him if he would be willing to have the car licensed 
in his name. This Henry Lampman said he was unwilling to do. Lampen’s 
testimony as to the second conversation with Reed was excluded. 

The accident occurred at 5 o’clock in the afternoon of February 27, 1936. 

Reed had his own office not at the defendant’s general office, but with the 
National Life Insurance Company with which he conducted his primary insurance 
business. In addition to this he was a soliciting agent for the defendant and for 
the Merchants Mutual Casualty Company. Soliciting automobile insurance for 
the two companies was incidental to his life insurance business, and “worked 
with it.” At the time of the occurrences here involved, Reed held a certificate 
of agency authority from the Superintendent of Insurance of the state of New 
York in which it was certified that Reed was authorized to act as agent for the 
defendant “in and about the exercise of such powers as said Company may confer 
upon such agent.” 

{1, 2] The jury was instructed, in substance, that they might find that Reed 
had authority to bind the defendant by accepting Stewart Lampman’s application, 
and that they might find that he did in fact accept the risk and thereby bound 
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the company by an oral contract. Unless the evidence justifies the finding that 
Reed had such authority, the judgment cannot stand. While Reed was allowed 
to testify that he had made a statement to the claim agent of the defendant that 
he thought the company “had, was on the risk,” he does not purport to give any 
basis for such impression, except in the testimony already referred to. He cives 
no details whatever of his employment, except to say that he was a soliciting 
agent for the defendant, and that all but two of about two hundred applications 
which he had reported to the company had been accepted by the company and 
were effective from the morning of the date when he reported that they were 
to be effective. The statement of Reed’s impression does not bind the company 
any more than would other statements as to his authority made by _ himself. 
The fact that his applications were in general accepted, and that they were 
numerous, establishes nothing beyond the fact that he secured many applications 
which in general the company was willing to accept. The delivery of the policy 
to Henry L. Lampman in the previous year was the delivery of a written policy 
previously approved by the company itself and was by no means a representation 
of authority to bind the company to an oral contract. 

[3, 4] There was no holding out of Reed by the defendant as having any 
authority other than that expressly intrusted to him including incidental power 
to do anything reasonably necessary for the performance of his duty. Restatement 
of Law of Agency § 35; Arff v. Star Fire Ins. Co., 125 N.Y. 57, 25 N.E. 1073, 
10 L.R.A. 609, 21 Am.St.Rep. 721; Barone v. AXtna Life Ins. Co., 260 N.Y. 410, 
183 N.E. 900. 

In general, such a soliciting agent does not have authority to accept risks. 
Allen v. German-American Ins. Co., 123 N.Y. 6, 25 N.E. 309; Northrup v. Piza, 
167 N.Y. 578, 60 N.E. 1117, affirming 43 App.Div. 284, 60 N.Y.S. 363; Drennan 
v. Sun Indemnity Co. of New York, 271 N.Y. 182, 2 N.E.2d 534: Shank v. Glens 
Falls Ins. Co., 4 App.Div. 516, 40 \N.Y.S. 14; Brown vy. Dutchess County Mut. 
Ins. Co., 64 App.Div. 9, 71 N.Y.S. 670: Lane v. Lane, 229 App.Div. 50, 240 
N.Y.S. 537. 

In some of the cited cases, the authority of so-called brokers was involved, 
but the description of the person as a “hroker” is not conclusive. A _ soliciting 
agent may often be designated by that term. Arff v. Star Fire Ins. Co., supra. 

We conclude that there was error in allowing the jury to find that Reed 
had authority to bind the company by an acceptance of the risk. 

[5] The jury was also permitted to predicate liability upon a finding of 
an oral contract agreed to by Lampen. As the record stands, the first conversation 
hetween Reed and Lampen was at least ambiguous as to Lampen’s acceptance 
of the risk proposed. Under the circumstances, it was the defendant’s right 
to prove the second conversation between Reed and Lampen to aid in the 
construction of the first talk. This right was erroneously denied. 

[6] The court erred in admitting the certificates of agency other than the 
one relating to the time and business in question. This error alone might not call 
for reversal. 

[7] If Reed’s written statement which was excluded on plaintiff's objection 
was as of his testimony, it should have been received. Larkin v. 
Nassau Electric R. R. Co., 205 N.Y. 267, 98 N.E. 465; Hanlon v. Ehrich, 178 N.Y. 
7? - — 12; O’Connor vy. International Railway Co., 213 App. Div. 411, 210 
N.Y.S. 811. . 

We have not this statement before us, and cannot judge with certainty of 
its character. 

The judgment and order should be reversed on the law and the facts, and 
a new trial granted, with costs to the defendant to abide the event. 


Judgment and order reversed on the law and facts and a new trial granted. 
with costs to the appellant to ahide the event. All concur. 


GENERAL ACCIDENT FIRE & LIFE ASSUR. CORPORATION, LIMITED, 
OF PERTH, SCOTLAND v. BECKER et al. 


Supreme Court, Appellate Division, First Department. Dec. 3, 1937. 
300 New York Supplement 638. 


2. MISREPRESENTATION. 
In injured person’s action against automobile liability insurer on judgment 
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recovered against insured, insurer may set up defenses of insured’s false repre- 
sentations voiding the policy (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Appeal from Supreme Court, Bronx County. 

Action for declaratory judgment by the General Accident Fire & Life 
Assurance Corporation, Limited, of Perth, Scotland, against Louis V. Becker, 
impleaded with Rosalind Schlossberg; wherein judgment was sought that motor 
vehicle liability policy issued to defendant Becker and sued on by defendant 
Schlossberg, the person injured by automobile covered by such policy, was null 
and void on ground of misrepresentations by insured. From an order denying 
motion of defendant Schlossberg to dismiss the complaint against her, on 
ground that it does not state facts sufficient to constitute a cause of action 
against her on the face thereof, defendant Schlossberg appeals. 

Reversed, and motion granted. 

Argued before Martin, P. J., and O’Malley, Townley, Dore, and Cohn, JJ. 

Feltenstein & Rosenstein, of New York City (Moses, Feltenstein, of New 
York City, of counsel) for appellant. 

Daniel Mungall, of New York City (Edwin C. Markel, of Philadelphia, Pa., 
on the brief), for respondent. 

Per Curiam. 

{1, 2] We are of the opinion that upon the facts pleaded the case is not 
a proper one for declaratory judgment. In the action heretofore instituted by 
Rosalind Schlossberg against the insurance company, the latter may set up its 
defenses as it has outlined them in this complaint for declaratory judgment. 
Coleman v. New Amsterdam Casualty Co., 247 N.Y. 271, 160 N.E. 367, 22 LR. 
1443; section 109, Insurance Law. Becker, the policyholder, should be made 
a party to that action so that he may be bound by the adjudication. All issues 
between the insurance company and its policyholder and between the insurance 
company and the policyholder’s judgment creditor may thus be determined in 
the one suit. 

The order should accordingly be reversed, with $20 costs and disbursements, and 
the motion granted. | 

Order unanimously reversed, with $20 costs and disbursements, and motion 
granted. 


THOREN v. HARTFORD ACCIDENT & INDEMNITY CO. 
Supreme Court, Special Term, Nassau County. Novy. 25, 1937. 
300 New York Supplement 865. 
1. LIMITATION OF LIABILITY. 

Under provision of automobile public liability policy limiting insurer’s liability 
in respect of bodily injury to one person or death or loss of service or expense 
resulting therefrom to sum specified in provision limiting liability for bodily injury 
to one person to $10,000 and for any one accident to $20,000, the $10,000 limit 
covered not only bodily injuries to one person but also loss of services and expense 
arising therefrom. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. COVERAGE. 

Under automobile public liability policy limiting liability in respect of bodily 
injury to one person or loss of service or expense resulting therefrom to $10,000, 
the payment by insurer to a wife of $10,000 for injuries sustained in an accident 
discharged insurer’s liability, precluding recovery by husband for loss of wife’s 
services and medical expenses incurred in effecting her cure. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Action by Julius Thoren against the Hartford Accident & Indemnity Com- 
pany. On motion by plaintiff for judgment on the ground that the answer 
interposed is insufficient in law and on the defendant’s cross-motion for judg- 
ment dismissing the complaint. 

Plaintiff’s motion denied and defendant’s motion for judgment dismissing 
the complaint granted. 

Iselin, Riggs & Ferris, of New York City, for plaintiff. 

William A. Earl, of New York City, for defendant. 

STEINBRINK, Justice. 
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{1, 2] Motion by plaintiff for judgment on the ground that the answer 
interposed is insufficient in law, and cross-motion for judgment dismissing the 
complaint pursuant to rule 112. The facts briefly stated are as follows: The 
plaintiff and his wife, Gerda Thoren, in actions against the defendant’s assured, 
recovered three judgments, including costs, as follows: (a) In favor of Gerda 
Thoren for $10,000, plus $160.59 costs. This was for her personal injuries and 
the judgment has been paid by the assured. (b) In favor of Julius Thoren for 
personal injuries for $4,500, plus $159.35 costs. This has been paid. (c) In favor 
of Julius Thoren for $2,500, plus $159.85 costs, in the action by him for loss 
of service of his wife and medical expenses in effecting her cure. It is this 
last judgment which is the subject of this controversy. 

The decision of both motions pivots on the interpretation of the policy of 
insurance. By declaration 5, section I, it is provided as follows: “(1) Public 
Liability. Limit of liability for bodily injury to one person $10,000. Limit of 
liability for any one accident $20,000.” 

The material facts are not at all in dispute. Though there are some technical 
denials in the answer, they are waived or explained in the briefs. It is the plain- 
tiff’s contention that under declarations, section I, paragraph 5, the assured is liable 
ior a sum not in excess of $20,000 for any one accident, but in answer to this the 
defendant points to another provision of the policy which sets forth the conditions 
subject to which the policy is made. The part of the policy germane to this ques- 
tion is to be found under paragraph (D) of the conditions, and reads as follows: 
“The limits of liability in respect of any one accident as expressed in sections | 
and II of Declaration 5 shall apply to each automobile therein described, but the 
company’s liability on account of all assured, in respect of bodily injury to one 
person, or death or loss of service or expense resulting therefrom is limited to the 
sumsspecified for one person in said Section I of Declaration 5, and subject to the 
same limit for one person, the company’s total liability is limited to the sum speci- 
fie? for one accident of said section I of Declaration 5.” 

By this condition, which is an integral part of the contract of insurance, the 
company’s liability “in respect of bodily injury to one person * * * or loss of service 
or expense, resulting therefrom is limited” to the amount specified in section I, 
which is $10,000. The $10,000 covers not alone bodily injuries to one person, but 
also loss of services and expense arising therefrom. Holodko v. Greater New 
York Taxpayers Mutual Ins. Ass’n, 250 App.Div. 706, 294 N.Y.S. 498. In other 
words, the company’s liability to Gerda Thoren for her bodily injuries and to her 
husband for loss of services is limited to an aggregate of $10,000. Since that sum, 
with costs, has already been paid, the company’s liability under the policy has been 
discharged. 

The plaintiff contends that under the policy the limitation of $10,000 for bodily 
injury and the results therefrom (loss of services or expense) applies only when 
one person has received bodily injuries and that no such limitation is imposed 
when more than one person has suffered bodily injury. In the latter event, it is 
urged that $20,000 limitation applies to both in the aggregate, although neither one 
may receive more than $10,000. There is no force to this contention, which distorts 
the plain meaning of the above-quoted condition (1D), which limits and qualifies 
section I of declaration 5. 

Plaintiff’s motion for judgment on the pleadings is denied and defendant’: 
motion for judgment dismissing the complaint is granted. 


BOTNICK MOTOR CORPORATION v. NORTHERN INS. CO. 
OF NEW YORK. 
Supreme Court, Appellate Division, Third Department. Dec. 29, 1937. 
300 New York Supplement 1220. 
THEFT. 

Under policy insuring automobile dealer against loss or damage to its 
automobiles by theft, etc., unless suffered when insured had “voluntarily parted 
with possession” of the automobile, insured who refused to loan automobile to 
prospective purchaser was not precluded frém recovering for damages to auto- 
mobile sustained while it was being driven by the prospect who had suggested 
that insured’s agent get out of the automobile as they were stopped on a 
country road to examine a tire, and had then driven away in violation of agent’s 
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command to stop, since agent was still in possession when he got out to 
examine the tire and the taking was a “theft” within meaning of the policy. 
(For other cases, see Insurance, Dec. Dig. § 425.) 


Action by the Botnick Motor Corporation against the Northern Insurance 
Company of New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Hill, P. J., and McNamee, Crapser, Bliss, and Heffernan, JJ. 

Abraham J. Goldberg, of New York City, for appellant. 

Lloyd C. Anderson, of Binghamton, for respondent. 

Per Curiam. 

\ppeal from a judgment of the Supreme Court in favor of the plaintiff. 
after trial by the court, entered in the office of the clerk of Broome county, 
on July 15, 1937. 

The action is brought to recover damage loss, under a policy according to 
which the defendant insured the plaintiff against loss or damage to its automo- 
biles by “theft, larceny, robbery and pilferage,” except when such loss or 
damage was suffered by the assured when “he voluntarily parts with title to or 
possession of any property * * * whether or not induced so to do by any fraudulent 
scheme, trick, device or false pretense or otherwise.” 

Floyd Elliott came to plaintiff's sales agency in Binghamton ostensibly to 
buy an automobile, and, after selecting one and discussing price and terms, he 
asked to be allowed to take the car away over night, and to make the required 
payment the next day. This request was refused, but he was allowed to go 
with an agent to observe a demonstration, and to test the car by driving it. 
Elliott was allowed to make several calls in the city at places where he and 
relatives lived, and elsewhere. He then was permitted to drive the car several 
miles out of the city. While attempting to turn around on a country road, the 
car stalled, and the agent got out to examine the road and aid in turning 
around. On getting back into the car Elliott said a tire on his side seemed to 
be flat, and asked the agent to inspect it. When the agent got out to do so, 
Elliott drove away rapidly, although commanded by the agent to stop. At 
some distance from this place an accident happened, and the car was damaged. 
Elliott testified that he was addicted to the excessive use of liquor and a drug, 
and was then under the influence of both, and that he had no recollection of 
any of these facts, and that his mind was blank for four days thereafter, and, 
finally, that he did not intend to steal the car. 

The defendant urges three points by way of defense: That Elliott was 
mentally incapable of criminal intent in stealing the car; that plaintiff's agent 
surrendered possession of the car voluntarily through a fraudulent trick, when 
he got out to examine the tire; and that Elliott’s act in driving off with the 
car was not theft within the meaning of the policy. 

The trial judge refused to credit the testimony of Elliott, and held that 
he was not intoxicated, nor under the influence of a drug, but, on the contrary, 
that he knew what he was doing when he took plaintiff's car. These conclusions 
are amply supported by the evidence. 

To say that the plaintiff voluntarily surrendered possession of the car as a 
result of fraud is spurious argument and sophistry, if not sheer quackery. The 
plaintiff refused to loan the car to Elliott, but sent its agent to demonstrate it. 
When the agent got out of the car to examine the tire, its possession was not 
surrendered to Elliott in any degree or in any honest sense. Elliott’s act in 
driving away with the car on a country road at night, in violation of the com- 
mand to stop, given by the agent who had possession, was an unlawful taking, 
and appropriation to his own use, and was theft both in law and within the 
terms of the contract of insurance; and the creditable evidence was ample to 
establish a criminal intent to deprive plaintiff permanently of its property. 

Judgment unanimously affirmed, with costs. 


W. I. ANDERSON & CO. v. AMERICAN MUT. LIABILITY INS. CO OF 
BOSTON. No. 677. 
Supreme Court of North Carolina. Dec. 15, 1937. 
194 Southeastern Reporter 281. 
1. DEFENSE. . 


In action on automobile liability policy, where jury found that truck involved 
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in collision was covered by policy, insured could recover from insurer amount it was 
reasonably required to spend because of insurer’s failure to defend suits instituted 
against insured for damages growing out of negligent operation of truck. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. IDENTIFICATION. 

In action on automobile liability policy, whether truck involved in accident was 
covered by policy was for jury under evidence that truck had been repaired and 
motor and serial numbers had been changed. 

(For other cases, see Insurance, Dec. Dig. § 
3. IDENTIFICATION. 

Mere repair of truck and change of motor and serial numbers did not convert 
it into a new truck not covered by automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. NOTICE. 

In action on automobile liability policy to recover amount paid by insured in 
settlement of claims for damages, insured was required to show that it gave notice 
to insurer of claims made against it and that it was reasonably required to pay 
amount claimed in settlement of suits instituted against it. 

(For other cases, see Insurance, Dec. Dig. § 646[8, 9].) 

Appeal from Superior Court, Guilford County; Frank M. Armstrong, Judge. 

Action by W. I. Anderson & Co. against the American Mutual Liability Insur- 
ance Company of Boston. From a judgment for plaintiff, defendant appeals. 

No error. 

This is an action instituted by the plaintiff against the defendant to recover the 
sum of $2,323.20, paid by plaintiff in settlement of claims for damages for bodily 
injuries resulting from the negligent operation by plaintiff’s agent of a certain truck 
alleged by plaintiff to be covered by, and embraced in, a liability insurance policy 
issued by the defendant to the plaintiff. When the original suits were instituted, 
the defendant denied liability, assigning as its reason therefor that the truck 
involved in said collision was not embraced within the terms of its policy. As a 
result, the plaintiff was required to defend said actions and finally effected a settle- 
ment thereof, necessitating the expenditure of $2,323.20. 

This case has heretofore been before this court and is reported in 211 N.C. 23 
188 S.E. 642. The facts are therein fully set out. 

Appropriate issues were submitted to the jury and were answered by the jury 
in favor of the plaintiff. From judgment thereon the defendant appealed. 

Sapp & Sapp, of Greensboro, for appellant. 

Frazier & Frazier, of Greensboro, for appellee. 

Per Curiam. 


[1-3] As stated by the court in its opinion on the former appeal herein, the 
rights of the parties in this controversy rest upon the identity of the truck being 
operated by plaintiff's agent at the time of the collision out of which the claims 
for damages arose. The jury, upon competent evidence, has determined that the 
said truck was covered by the liability policy issued by the defendant. That being 
true, the plaintiff is entitled to recover of the defendant the amount it was reasonably 
required to spend by virtue of the failure of the defendant to defend suits insti- 
tuted against the plaintiff for damages growing out of the negligent operation of 
said truck. As stated by Clarkson, J., speaking for the court on the former appeal: 
“Tf the car in the collision was Guc 2—T truck 1927, Serial No. 50574, Motor 
No. 1991549, on which plaintiff had liability insurance in defendant company, the 
matter of identification was for the jury to determine.” The mere repair of the 
truck did not convert it into a new truck, nor did the change of the motor and 
serial numbers have that effect. The identity of numbers merely constituted one 
method of identification. All of the evidence shows that this truck was GMC 2—T 
truck 1927, owned by the plaintiff at the time of the issuance of the policy, and 
that it was the truck which was embraced in the schedule of cars and trucks 
covered by the policy. 

[4] The plaintiff offered in evidence the original policy and only such riders or 
indorsements as it considered material. If it was error for the court to admit in 
evidence the policy without alf the riders or indorsements, this error, if it be error, 
was later cured by admission of all of the riders. 


668 | 10].) 
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[5] In making out its case, it was necessary for the plaintiff to show that it 
gave notice to the defendant of the claims made against it and to show that it was 
reasonably required to pay the amount claimed in settlement of the suits instituted 
against it. A number of the exceptions are directed to evidence to this effect. They 
cannot be sustained. Exception is likewise made to questions which were leading 
in their nature. Whether such questions should be permitted rested within the 
sound discretion of the presiding judge. 

We have examined all the other exceptions and assignment of error contained 
in the record, and we find in none of them sufficient merit to justify a new trial. 

The jury has found by its verdict that the defendant insured the truck set out 
and described in the complaint and that the plaintiff was reasonably required to 
expend the amount claimed by it herein in settlement of suits instituted for damages 
resulting from the negligent operation of the said truck. Under the verdict of the 
jury, judgment was properly rendered against the defendant. 

In the record we find no error. 


HERRELL v. HICKOK et al. No. 26664. 
Supreme Court of Ohio. Dec. 8, 1937. 
11 Northeastern Reporter (2d) 869. 
2, WILLFUL MISCONDUCT. 

In action under automobile liability policy covering damages for bodily injuries 
accidentally sustained, petition alleging that plaintiff recovered judgment for bodily 
injuries under guest-passenger law of Michigan for willful and wanton misconduct 
and defining such misconduct under Michigan law as existing where one having 
knowledge of dangerous situation and, having ability to avoid it, fails to use ordinary 
care, although it is apparent that such omission may prove disastrous to another, 
sufficiently alleged that injuries were accidentally sustained (Gen.Code Ohio, 
§ 9510-4; Comp.Laws Mich. 1929, § 4648). 

(For other cases, see Insurance, Dec. Dig. § 635.) 


Syllabus by the Court. 

1. Courts of this state do not take judicial notice of the statutes of a sister 
state or their construction by the courts of that state. The laws of a sister state as 
well as their construction by the courts of such state are matters of fact which must 
be pleaded and proved. 

2. A supplemental petition which, filed under the provisions of section 9510-4, 
General Code, seeking to compel an insurance company to satisfy a judgment 
against an assured under a policy which covered judgments for damages rendered 
against the assured for injuries accidentally sustained, alleged that the plaintiff 
recovered a judgment under the guest-passenger law of Michigan for willful and 
wanton misconduct, but defines such misconduct under the law of Michigan as 
one where the defendant had knowledge of a situation requiring the exercise of 
ordinary care; that he had the ability to avoid resulting harm by ordinary care 
and diligence in the use of the means at hand; and that he omitted to use such care 
and diligence to avert threatened danger when to the ordinary mind it must have 
been apparent that the result was likely to prove disastrous to another, states a 
cause of action. 

Certified by Court of Appeals, Lucas County. 

Action by Helen Herrell against the Yorkshire Indemnity Company of New 
York to recover on a judgment rendered against Clarence Hickok. Judgment for 
defendant, Yorkshire Indemnity Company, plaintiff appealed, and the Court of 
Civil Appeals reversed the judgment, remanded the cause, and certified its record 
to the Supreme Court for review.—[Editorial Statement. ] 


Judgment of the Court of Appeals affirmed. 


This was a proceeding instituted in the common pleas court of Lucas county, 
under the provisions of section 9510-4, General Code, wherein the plaintiff, appellee, 
Helen Herrell, sought to recover from the defendant, appellant, the Yorkshire 
Indemnity Company of New York, on a judgment rendered against an insured. 
While an amendment to this section was adopted effective October 4, 1933, its effect 
so far as this case is concerned is the same as when the accident occurred on May 
15, 1932. 

The matter was heard upon a demurrer to the second amended supplemental 
petition of the plaintiff. In this petition she alleged that on May 15, 1932, while 
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riding as a guest passenger in an automobile owned and operated by Clarence 
Hickok, she received certain bodily injuries while in the state of Michigan, and 
that subsequently she instituted an action in the court of common pleas of Lucas 
county, Ohio. 

Plaintiff said that on the date of the accident, under the provisions of Act No 
302, Public Acts, 1915, of the state of Michigan, as amended by Act No. 287, 
Public Acts, 1925; Act No. 56, Public Acts, 1927; and Act No. 19, Public Acts, 
1929, said statute as amended being also known as section 4648 Compiled Laws of 
Michigan 1929, it was “provided, however, That no person, transported by the owner 
or operator of a motor vehicle as his guest without payment” would have a cause ot 
action for damages against the owner or operator for injuries “unless such acci- 
dent shall have been caused by the gross negligence or willful and wanton miscon- 
duct of the owner or operator” which contributed to the aforesaid injury. (Italics 
ours. ) 

Plaintiff alleged that at the trial of the action the court charged that in deter- 
mining whether the defendant, Clarence Hickok, was guilty of willful and wanton 
misconduct the jury must apply the following test: “Now, the Supreme Court of 
Michigan has laid down certain decisions in the determination of that question, and 
therefore I say to you that to determine that question you must find that the follow- 
ing elements existed: First, that the defendant had knowledge of a situation 
requiring the exercise of ordinary care and diligence to avert injury to another; 
secondly, that he had ability to avoid resulting harm by ordinary care and diligence 
in the use of the means at hand; and third, that he omitted to use such care and 
diligence to avert the threatened danger when to the ordinary mind it must he 
apparent that the result is likely to prove disastrous to another.” 

A verdict was rendered in favor of the plaintiff against Hickok in the sum of 
$25,000 which was subsequently reduced by the court upon hearing of a motion for 
a new trial to $23,520. A special interrogatory was propounded and answered by the 
jury as follows: 

Interrogatory: “Was the accident in which plaintiff was injured caused by 
willful and wanton misconduct on the part of the defendant, Clarence Hickok, in 
the operation of his automobile: if so, state of what that willful and wanton mis- 
conduct consisted?” 

Answer: “We find the accident was caused by the willful and wanton. miscon- 
duct of the defendant which was evidenced by a rate of speed greater than was 
warranted by the condition of the traffic by failing to slow down after experiencing 
trouble at the first curve and entering the second curve at a speed as great or 
greater than that speed at which the first curve was taken.” 

The motion for a new trial was overruled on June 17, 1935, and subsequently, 
after the judgment was affirmed by the Court of Appeals, this court overruled 
motion directing that court to certify its record. 

Plaintiff then stated that on May 15, 1932, the date of her injuries, there was 
in full force and effect an insurance policy issued by the defendant, the Yorkshire 
Indemnity Company of New York, under the terms of which the defendant, Clar- 
ence Hickok, was insured against liability for loss or damage on account of bodily 
injuries accidentally sustained by any person or persons resulting from the owner- 
ship or operation, within the limits of the continental United States of America or 
the Dominion of Canada, of the automobile Clarence Hickok was driving. This 
policy was attached to and was considered part of the petition by the courts. 

The policy provided for payment for bodily injuries to one person not to exceed 
$20,000. This supplemental petition was filed under the provisions of section 9510-4, 
General Code, hy the plaintiff as a judgment creditor who sought to have the 
insurance money provided for in the contract up to $20,000 applied to the satisfaction 
of her judgment against Hickok, the assured. 

On February 11, 1937, a demurrer filed by the defendant, the Yorkshire Indem- 
nity Company, to the second amended supplemental petition was sustained, and 
plaintiff not desiring to plead further, the petition was dismissed and judgment was 
entered for the defendant, the Yorkshire Indemnity Company of New York. 

Upon appeal, the Court of Appeals reversed the judgment of the court of 
common pleas, and remanded the cause for further proceedings in accordance with 
law. That court found that its judgment was in conflict with the judgment of the 
Court of Appeals of the Seventh appellate district sitting in Mahoning county in 
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the case of Rothman et al. v. Metropolitan Casualty Ins. Co., decided November 25, 
1936,’ and certified its record to this court for review. 

Marshall, Melhorn, Davies, Wall & Block, of Toledo, for appellant. 

Yager, Bebout & Stecher, of Toledo, for appellee. 

GORMAN, Judge. 

The judgment in the court of common pleas in favor of the appellant was 
rendered after a demurrer was sustained to the second amended supplemental peti- 
tion. In reviewing the judgment of reversal by the Court of Appeals, this court 
can examine only the allegations of the second amended supplemental petition to 
determine whether the facts therein stated constitute a cause of action against the 
appellant, the Yorkshire Indemnity Company. 

If these allegations disclose that the judgment rendered in favor of the 
appellee, Helen Herrell, was due to bodily injuries, accidentally sustained, caused 
by the operation of the automobile by Clarence Hickok, then the judgment of the 
Court of Appeals should be affirmed. If they do not so show, the judgment of that 
court should be reversed, and that of the court of common pleas affirmed. 

Hickok was insured by the appellant, the Yorkshire Indemnity Company of 
New York, against liability for damages assessed against him for certain injuries 
he might cause in the operation of his automobile. The pertinent terms of the 
policy issued to him provided: 

“Section A. Liability for Bodily Injuries or Death Provided specific premium 
charge is made in Section A of the Schedule of Statements and Warranties, this 
Company agrees: 

“To pay, on behalf of the Assured, subject to the limits of liability stated 
therein, all sums which the Assured shall become obligated to pay by reason of the 
hability imposed upon him by law for damages because of bodily injuries, including 
death at any time resulting therefrom, accidentally sustained by any person or 
persons during the policy period.” 

There is no dispute that the appellee, Helen Herrell, received bodily injuries by 
reason of the operation of the automobile by Hickok, and for which a judgment 
was rendered against him. The liability of the insurance company depends upon 
whether those injuries were accidentally sustained, and that is our sole inquiry. 

[1] The matter arising upon a demurrer, all facts well pleaded in the second 
amended supplemental petition must be taken as true. The statutes pertaining to 
liability for guest passengers in the state of Michigan, as well as their construction 
by the courts of that state, are set forth in this petition. This court does not take 
judicial notice of the statutes of a sister state, or their construction by the courts of 
that state. The laws of another state must be pleaded and proved. They are to be 
considered as matters of fact. Ingraham vy. Hart, 11 Ohio, 255; Niagara County 
Bank vy. Baker, 15 Ohio St. 68; Whelan’s Executor v. Kinsley’s Administrator, 26 
Ohio St. 131; Evans v. Reynolds, 32 Ohio St. 163; Larwell v. Hanover Savings 
Fund Society, 40 Ohio St. 274; Williams v. Finlay, 40 Ohio St. 342; Erie R. Co. v. 
Welsh, 89 Ohio St. 81, 105 N.E. 189, affirmed 242 U.S. 303, 37 S.Ct. 116, 61 L.Ed. 
319; Louisville & Nashville R. Co. v. Greene, Adm’x, 113 Ohio St. 546, 149 N.E. 
876. 

[2] Upon the trial, according to the petition, the jury found that the injuries 
to appellee were caused by reason of the willful and wanton misconduct of the 
assured. Appellant contends, therefore, that injuries which are the result of willful 
and wanton misconduct are not accidentally sustained. 

In Ohio, the courts have attempted to make a distinction between misconduct 
which is willful and that which is wanton. Reserve Trucking Co. v. Fairchild, 128 
Ohio St. 519, 191 N.E. 745: Universal Concrete Pipe Co. v. Bassett, 130 Ohio St. 
567, 200 N:E. 843. Looking solely at the averments in the petition, apparently 
Michigan did not make such a distinction. It is unnecessary in this case to deter- 
mine whether an injury, either wantonly or willfully inflicted under the laws of 
Ohio, would be considered one accidentally sustained. The judgment against the 
assured in this case was awarded under the guest-passenger law of the state of 
Michigan. 

The petition states that under the laws of Michigan, in order to find the assured 
caused the injury by his willful and wanton misconduct, it was necessary to find 
that he had knowledge of a situation requiring the exercise of ordinary care; that 


1No opinion for publication. 
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he had ability to avoid resulting harm by ordinary care and diligence in the use of 
the means at hand; and that he omitted to use such care and diligence to avert the 
threatened danger when, to the ordinary mind, it must have been apparent that the 
result was likely to prove disastrous to another. 

At the first trial of this cause, a verdict was directed against the appellee. On 
error, that judgment was reversed. In the opinion of reversal, the Court of Appeals, 
after a review of the pertinent cases, stated that gross negligence, willful and wanton 
misconduct under the laws of Michigan amounted to_merely “lifting the automobile 
owner’s fault above ordinary negligence.” Herrell vy. Hickok, 49 Ohio App. 347, 
197 N.E. 241. See, also, De Shetler v. Kordt, 43 Ohio App. 236, 183 N.E. 85. 

Clearly, the test as to gross negligence, willful and wanton misconduct, alleged 
to prevail in Michigan, would not be the test for such character of claims in thi 
state. In fact, that test is similar and akin to the one used in cases involving last 
clear chance in this state. See Cleveland R. Co. vy. Masterson, 126 Ohio St. 42, 183 
N.E. 873, 92 A.L.R. 15. Gross negligence, willful and wanton misconduct, as set 
forth under the laws of Michigan, are nothing more than ordinary negligence with 
vituperative epithets attached. It is merely “lifting the automobile owner's fault 
above ordinary negligence.” 

Whether the allegations in the second amended supplemental petition did 
properly set out the law of Michigan or define the laws of Michigan in regard to 
liability to guest passengers we are not called upon at this time to decide. If they 
do not, the appellant indemnity company can controvert the relevant statements by 
answer. The questions cannot be raised by demurrer because the law of a sister 
state is a factual matter. 

Whether we define an accidental injury as one which comes to the injured 
party through external force not of his own choice, or whether we hold it to 
be an unexpected happening inflicted without design or intent, it must be obvious 
that in either event the statements setting forth the finding of the jury and of 
the instruction as to the law of Michigan in this case do allege that the injury was 
oa oneine. See Commonwealth Casualty Co. v. 7a 118 Ohio 

. 429, 161 N.E. 278: Georgia Casualty Co. v. Alden Mills, 156 Miss. 853, 127 

73 A.L.R. 408: Messersmith v. American Fidelity Co., 232 N.Y. 161, 133 
NE. 432, 19 A.L..R. 876; 73 A.L.R. 414 note. 

Taking the view of the case that only the allegations of the petition are to 
be considered and that the law of a sister state is a matter of fact, it is unnec- 
essary for the court to decide whether injuries caused by willful or wanton 
misconduct would be covered by the policy in a case arising in Ohio. 

The demurrer to the second amended supplemental petition should have heen 
overruled, and for that reason the judgment of the Court of Appeals is affirmed 

Judgment affirmed. 

Weygandt, C. J., and Matthias, Day, Zimmerman, Williams, and Myers, JJ 
concur. 


FERGUSON v. MANUFACTURERS’ CASUALTY INS. CO. OF 
PHILADELPHIA. 
Superior Court of Pennsylvania. Dec. 17, 1937. 
195 Atlantic Reporter 661. 
1. RIGHT OF ACTION. 

A person injured by insured cannot maintain suit directly against automobile 
liability insurer to recover on judgment rendered against insured, in absence 
of statute or policy provision authorizing such suit. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. STATUTORY PROVISIONS ; eau nn 

Statute providing that all automobile liability policies thereafter written 
must contain clause authorizing recovery against insurer for amount of judg- 
ment against execution proof insured does not apply to policies issued and 
causes of action accrued prior to enactment of statute (40 P.S. § 117). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

4. LIMITATION OF ACTION. — aoe ; ; 

A clause of automobile liability policy limiting action to specified period is 

valid and enforceable as between parties to policy, even though it sets period 
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— than statute of limitations, providing period set is not unreasonably 
short, 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 
5. LIMITATION OF ACTION. 

Where automobile liability policy restricts limitation of action therein pro- 
vided to insured, third parties suing on policy are not estopped thereby. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 


6. LIMITATION OF ACTION. 

A provision of automobile liability policy that “no action” should lie upon 
“any claim” or for “any loss” under policy unless brought within 90 days after 
right of action soseul was valid and enforceable both as between parties to 
policy and as to injured third party. 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 

7. PERMISSION. 

Where insured gives permission to another to use insured automobile for 
specific purpose, injury resulting from permittee’s negligence in a more extended 
use of automobile is within coverage of automobile liability policy insuring 
named insured and others operating automobile with his permission. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8 ESTOPPEL. 

An automobile liability insurer’s participation in defense of action against 
insured as “courtesy” did not estop insurer from denying liability on policy, 
where “courtesy” defense was supplied under nonwaiver of rights agreement. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal No. 109, April term, 1938, from judgment of Court of Common Pleas, 
Allegheny County, No. 4329, April term, 1933; Harry H. Rowand, Judge. 

Assumpsit by Sarah Ferguson against the Manufacturers’ Casualty Insur- 
ance Company of Philadelphia on a policy of automobile liability insurance 
issued by defendant. A compulsory nonsuit was entered, plaintiff’s point 
for binding instructions was refused and defendant’s point for binding instruc- 
tions was affirmed, plaintiff's motions for judgment non obstante veredicto and 
for a new trial were refused, judgment was entered in favor of defendant, 
and plaintiff appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Harvey A. Miller and Miller & Nesbitt, all of Pittsburgh, for appellant. 

Harold E. McCamey, Charles A. Woods, Jr., and Dickie, Robinson & 
McCamey, all of Pittsburgh, for appellee. 

BALDRIGE, Judge. 

This action in assumpsit was brought on a policy of automobile liability 
insurance issued by the defendant, insuring M. J. Melia and any others operat- 
ing the automobile described “with the permission of the Named Assured.” 

On April 2, 1929, during the policy term, Thomas Melia received possession 
of the car from his brother, the insured, for the purpose of driving the latter’s 
family from Crafton to Gimbel’s store in Pittsburgh, where they arrived about 
1 o'clock, and then to go to a place on Fifth avenue, about ten blocks distant, 
on his personal business. He was to return and pick up the family in about 
an hour. Instead of going back directly to Gimbel’s, he drove with three other 
boys to McKeesport and, while returning to Pittsburgh about 7 o'clock in the 
evening, he became involved in an accident near Wilkinsburg, six miles from 
Pittsburgh. 

The plaintiff sued the driver, Thomas Melia, for damages caused by the 
accident, and the attorneys for the insurance company, as a “courtesy,” took 
charge of the case. Before so doing, Thomas Melia and the insurance com- 
pany entered into a reservation of rights agreement, which set forth that at 
the time of the accident Thomas Melia .was operating the car without the 
consent of the owner, M. J. Melia; that Thomas Melia had requested the com- 
pany to continue with its attorneys in the defense of the case, but that it was 
to be strictly understood that such action was not to be interpreted as any 
waiver of any defense under the terms of the policy; that “any act or state- 
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ment of any representative of the Company, shall not be considered as an 
assumption of liability nor as any waiver of company’s rights under the policy 
or to operate as an estoppel against the Company’s assertion of any such 
rights in any litigation which may be brought by any one against the Company 
to recover under said policy for loss or expenses arising out of said accident.” 

The plaintiff, on December 18, 1931, obtained judgment, by default, in the 
sum of $1,275. The judgment remaining unsatisfied, plaintiff, on March 3l, 
1933, instituted the present suit directly against the defendant carrier, claiming 
that the policy indemnified Thomas Melia as an insured within the permissive 
use clause. Defendant filed an affidavit of defense, alleging, inter alia, that 
the plaintiff could not maintain the suit directly against the company, that the 
suit would be barred by a 90-day limitation of action clause in the policy, 
reading as follows: “No action shall lie against the Company to recover upon any 
claim or for any loss under this Policy unless brought after the amount of such 
claim or loss shall have been fixed and rendered certain, either by final judg- 
ment * * * In no event shall any such action lie unless brought within ninety 
(90) days after the right of action accrues as herein provided.” (Italics sup- 
plied.) Defendant further alleged that Thomas Melia was not an insured 
within the meaning of the policy, having admittedly violated the limits of the 
permissive use. 

The court below directed a verdict for defendant upon the latter ground, 
and plaintiff appealed. 

The pleadings and the arguments of counsel raise the following questions 
for consideration: 

(1) May this suit be maintained against the defendant under the policy 
which contained no insolvency clause or any qther language permitting plaintiff 
to sue? 

(2) Is the plaintiff barred from recovery in this action instituted some 
16 months after the entry of the judgment against Thomas Melia under a 
policy requiring the suit to be brought within 90 days after the right of action 
accrues? 

(3) Is the permissive use provision in the policy applicable to the facts in 
this case? 

(4) Did the insurance company in supplying a courtesy defense under the 
reservation of rights agreement estop itself against claim of liability under the 
terms of the policy? 

These issues will be discussed in the above order. 

[1, 2] (1) The authorities are in agreement that, in the absence of a 
statute or a policy provision on which such right may be predicated, a person 
may not maintain a suit directly against the insurer to recover on a judgment 
rendered against the insured. 6 Blashfield’s Cyc. of Automobile Law (Per- 
manent Ed.) § 4071; Huddy on Automobiles, vol. 14, § 310, p. 419; 8 Couch, 
Cyc. of Ins. § 1175d. Statutes exist in many jurisdictions permitting suit 
directly against the insurer. Our Act of May 24, 1933, P.L. 987, 8 1, 40 P.S. § 
117, provides that all policies thereafter written must contain a clause providing 
that the insolvency or bankruptcy of the insured shall not release the insurer 
and stating that the injured person may, upon the bakruptcy or insolvency 
of the insured, or upon a return of execution unsatisfied, maintain an action 
against the insurer for the amount of the judgment, not exceeding the amount 
of the policy. This statute, however, has no bearing on matters now at issue, 
as this policy was issued, and the cause of action, if any, accrued, long prior 
thereto. Irrespective of any such statute, where the policy itself permits suit, 
under certain circumstances, the injured creditor may be considered a third 
party beneficiary entitled to maintain the action. 


Recovery was allowed in Rose & Son, Inc. vy. Zurich Gen. Acc. Co., 296 Pa. 
206, 145 A. 813, and Graham y. U. S. Fid. & ly Co., 308 Pa. 534, 162 A. 902, 
904. In the former, the policy contained an insolvency clause permitting suit; 
in the latter, the policy gave the injured party the right to maintain an action 
after return ‘of execution unsatisfied. : 


No case has been referred to in the briefs, nor has our research disclosed 
any in this jurisdiction, or any other, where a judgment was obtained directly 
against the insurer, in the absence of an insolvency clause or provision in the 
policy, or circumstances from which it could be clearly inferred that the claim- 
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ant was intended as a third party beneficiary. While the rights of third parties, 
not privy to the contract, have been considerably extended by the recent 
decisions of the Supreme Court in Com. v. Great American Indemnity Co., 312 
Pa. 183, 167 A. 793, overruling Greene County v. Southern Surety Co., 292 Pa. 
304, 141 A. 27, nevertheless, there must be found some intention to create in 
the third party an enforceable right. The right of materialmen and subcon- 
tractors permitted to sue upon the contractor’s surety bond is permitted upon 
the interpretation that the surety promises to pay laborers and materialmen in 
case of default by the contractor. 

[3] If this plaintiff has any remedy, it is by issuing an attachment execu- 
tion, naming the insurance carrier as garnishee. Moses v. Ferrel and Indem- 
nity Co. of America, 97 Pa.Super. 13; Johnson vy. Hermann, Jr. et al., 101 Pa. 
Super. 198. 

|4, 5] (2) Assuming, but not conceding, the right of the plaintiff to main- 
tain this present suit, she is confronted with the 90-day limitation of action 
clause contained in the policy, upon which the action is founded. As between 
the parties to the contract, the clause is valid and enforceable, even though 
it sets a period shorter than. the statute of limitations, providing such time 
is not unreasonably short. Collins v. Home Ins. Co. of N. Y¥., 110 Pa.Super. 
72, 167 A. 621; Abolin vy. Farmers Amer. M. F. Ins. Co., 100 Pa.Super. 433. As 
stated in 7 Couch, Cye. of Ins. 1629: “It is quite uniformly held that a provision 
of an insurance policy, limiting the time within which an action may be brought 
thereon, is not affected by the provision of a general statute of limitations, 
extending the time of the running thereon or fixing the time when such an 
action shall be deemed to be commenced.” 

Where, however, the policy purports to restrict the limitation of action 
only to the assured, third parties suing thereunder are not thereby estopped. 
In Graham v. U. S. Fid. & Guar. Co., supra, the policy provided: “No action 
by the assured shall lie * * * unless such action is brought within two years.” 
(Italics supplied.) 

[6] In the case at bar, the limitation clause is not restricted to actions by the 
insured, but applies to all actions. The court in the Graham Case, 308 Pa. 534, 
at page 541, 162 A. 902, 904, inferentially upheld such a restriction as to third 
parties, stating: “This provision does not put a limitation upon all actions on 
the policy, as might well have been done if that had been the intention of the 
parties, but it confines the restriction to action thereon by Alquist, the assured. 
There is nothing in the policy limiting in any way the time within which an 
action by the injured party must be begun.” (Italics supplied.) 

Such limitation of action clauses have been held in other jurisdictions to 
bar effectively actions on the policy by an injured third party. See Matelsky 
v. Globe Indem. Co., 162 Misc. 326, 294 N.Y.S. 588. reversing 161 Misc. 163, 291 
N.Y.S. 348; Beck v. General Ins. Co. of America, 141 Or. 446, 18 P.2d 579. But 
Koury v. Providence-Washington Ins. Co., 50 R.I. 118, 145 A. 448, and MeGhee v. 
Casualty Co. of America, 15 Ohio App. 457, give some support to a contrary 
view. 

In our judgment, the limitation provision in the policy bars the plaintiff’s 
right to recover in this action. 

[7] (3) We will refer briefly to the third question in view of the position 
taken by the learned court below, which has some support in the decisions of 
this court in Powers et al. v. Wells et al., 115 Pa.Super. 549, 176 A. 62, and 
Truex, to Use, v. Pennsylvania Manufacturers’ Ass’n Casualty Ins. Co., 116 
Pa.Super. 551, 176 A. 756. The later case of Brower, to Use, v. Employers’ 
L. A. Co., 318 Pa. 440, 177 A. 826, while decided upon another point, inclines 
decidedly toward the view that when permission is given by the insured to 
another to operate his car for a specific purpose the insurance company is 
liable for a more extended use thereof when the operator’s negligence results 
in injury. 

[8] (4) We think there is no merit to the plaintiff's contention that the 
insurer’s counsel in participating in the defense of the action against Thomas 
Melia waived the benefit of any defense which it might have, as it gave notice 
of its reservation of all rights. We held in Johnson vy. Hermann, Jr. et al., 
supra, that a courtesy defense supplied under a nonwaiver of rights agreement 
did not estop the company from denying liability on the policy. We there said 
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(101 Pa.Super. 198, at page 205): “That the insurer caused the suit to be 
defended, as has been stated, was pursuant to an independent contract, which, 
though done, ‘as a matter of business policy and courtesy, to a policy holder’ 
(in the words of the 8th answer) does not lay the peas ground to support 
an estoppel as construed in Malley’s Case [Malley v. American Indemnity 
Corp., 297 Pa. 216, 146 A. 571, 81 A.L.R. 1322]. For the same reason Moses v. 
Ferrel, 97 Pa.Super. 13, is inapplicable.” 

The appeal in No. 108, April term, 1938, involves the same questions and by 
stipulation of the parties the same judgment is to be entered as in this case. 

The judgment in each case is affirmed. 


DICKEY v. GENERAL ACC. FIRE & LIFE ASSUR. CORPORATION, 
LIMITED, OF PERTH, SCOTLAND, et al. 
Supreme Court of Pennsylvania. Jan. 3, 1938. 
195 Atlantic Reporter 875. 
7. OTHER INSURANCE. 

Where insured while driving to his summer home temporarily relieved his 
chauffeur and chauffeur was shortly thereafter killed while insured was operating 
automobile, chauffeur at time of death was engaged in “business” of insured, 
within provision of automobile liability policy excepting liability to chauffeurs 
while engaged in any “business” of insured, and therefore policy did not cover 
accident and did not entitle another insurer to reduction of its liability under 
double insurance clause in its policy which did not cover accident. 

(For other cases, see Insurance, Dec. Dig. §§ 435, 512%.) 

2. OCCUPATION. 

As respects whether chauffeur’s death, occurring while insured was driving 
automobile, was within coverage of automobile liability policy so that another 
insurer would be entitled to reduction of its liability under double insurance clause 
in its policy which did cover accident, fact that accident occurred while insured 
was on vacation trip did not remove chauffeur’s death from provision of automobile 
liability policy excepting liability to chauffeurs while engaged in any “business” 
of insured, since a servant while acting for his employer is ordinarily considered 
as on employer’s business regardless of whether work was done with view tc 
employer’s pecuniary gain. 

(For other cases, see Insurance, Dec. Dig. §§ 435, 51214.) 

3. EXCEPTION. 

The Workmen’s Compensation Act did not apply in determining whether 
insured’s liability for death of his chauffeur in automobile accident was within 
coverage of automobile liability policy, where policy excepted liability to persons 
covered by compensation act. 77 P.S. § 22. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. BUSINESS. 

The word “business,” as used in automobile liability policy excepting liability 
to insured’s chauffeurs while engaged in his “business,” meant anything in which 
he desired to concern himself, including trip to his summer home on which 
chauffeur was killed while insured was driving automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal No. 240, January term, 1937, from judgment of Court of Common 
Pleas No. 5, Philadelphia County; Frank Smith, President Judge. 

Action of assumpsit by John Dickey, Jr., against the General Accident Fire 
& Life Assurance Corporation, Limited, of Perth, Scotland, upon a_ standard 
workmen’s compensation and employer’s liability policy, wherein the Indemnity 
Insurance Company of North America was joined as an additional defendant. 
Judgment for plaintiff in the sum of $5,000, and the General Accident Fire 
& Life Assurance Corporation, Limited, appeals. 

Judgment affirmed. 

Argued before Schaffer, Maxey, Drew, Linn, Stern, and Barnes, JJ. 

Layton M. Schoch and Edwin c. Markel, both of Philadelphia, for appellant. 

Rawle & Henderson, of Philadelphia (George M. Brodhead, Jr., Thomas F 
Mount, and Joseph W. Henderson, all of Philadelphia, of counsel), for plaintiff- 
appellee. 
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Laurence H. Eldredge and C. Brewster Rhoads, both of Philadelphia 
(Montgomery & McCracken, of Philadelphia, of counsel), for additional defendant- 
appellee. 

Drew, Justice. 


The plaintiff, a lawyer by profession, on August 3, 1932, was en route to his 
summer home near Portsmouth, N. H. In the course of that journey his chauffeur 
was killed while riding in the tonneau of plaintiff's automobile, then being operated 
by the plaintiff, who had shortly before temporarily relieved the chauffeur of 
driving the car. 


At the time of the accident plaintiff was the holder of two policies of insur- 
ance, one with the defendant in the sum of $5,000 under which the company 
agreed, inter alia, to indemnify the assured against loss by reason of liability 
imposed upon him by law for damages on account of any injury to his employe; 
the other an ordinary automobile liability and property damage policy with the 
Indemnity Insurance Company of North America, in the amount of $200,000. 


It is admitted that each of these policies was in force and effect at the time 
of the accident; that suit for damages was brought against plaintiff by the admin- 
istratrix of the estate of the chauffeur; that a verdict for $10,000 was rendered 
in her favor, upon which judgment was entered; and that plaintiff paid the judg- 
ment in full. 


The plaintiff claimed reimbursement from the defendant, and the court below 
entered judgment in his favor for want of a sufficient affidavit of defense for 
$5,000, the full coverage of the policy. The defendant admits that its policy covers 
this risk, and that no condition precedent to the obligation was breached, but 
alleges as the reason for its refusal to pay that the extent of its liability was 
reduced by a “double insurance” clause in its policy which provided that if the 
assured had other insurance covering the loss the company shall be liable only 
“for the proportion of such loss which the sum hereby insured bears to the whole 
amount of valid and collectible insurance.” It contends that Indemnity Company 
is liable for 40/41 of the amount of plaintiff’s claim. 

[1] There would be merit in this contention if the policy of Indemnity Com- 
pany covered this accident, which it does not. That policy specifically provides: 
“This policy does not cover (a) any liability of the Assured to any employe of 
the Assured (except household servants other than chauffeurs) while engaged in 
any business or occupation of the Assured or in the operation, maintenance or 
use of any automobile covered by this Policy, or to any person to whom the 
Assured may be liable under any Workmen’s Compensation Law.” As can 
easily be seen, this sentence makes an express exception of chauffeurs engaged 
in the business of the assured and all workmen’s compensation risks. This chauf- 
feur was engaged in the business of the assured. He was not only in his general 
employ, but was actually on duty at the time of his fatal injury. That he was 
not driving makes no difference: he was subject to immediate call, was being 
paid for his time, was at the scene of his work, was not engaged in any personal 
pursuit, and was, in short, occupied with the activities of his employment. Cf. 
Dzikowska v. Superior Steel Co., 259 Pa. 578, 581, 582, 103 A. 351, L.R.A.1918F, 
888. 

[2-4] That assured was on a vacation trip at the time does not alter the case, 
as defendant argues. A servant acting for his employer is commonly said to be 
on the latter’s business even though the work being done is not with a view to 
the employer’s pecuniary gain. Rosen v. Diesinger, 306 Pa. 13, 17, 158 A. 561; 
Crouse v. Lubin, 260 Pa. 329, 333, 103 A. 725: Jimmo v. Frick, 255 Pa. 353, 357, 
99 A. 1005: Hazzard v. Carstairs, 244 Pa. 122, 126, 90 A. 556; Moon v. Matthews, 
227 Pa. 488, 492, 493, 76 A. 219, 29 L.R.A.,N.S., 856, 136 Am.St.Rep. 902. Defend- 
ant’s whole argument on the meaning of “business” revolves about the definition 
adopted by the cases, Marsh v. Groner, 258 Pa. 473, 102 A. 127, L.R.A.1918F, 
213; Pasarelli v. Monacelli, 121 Pa.Super. 32, 183 A. 65, constituting “regular 
course of business” used in article 1, § 104, of the Workmen’s Compensation 
Act of June 2, 1915, P.L. 736, 77 P.S. § 22. That act has no application here 
because all such risks are expressly exempted in the policy, and since the act 
itself has no effect, its definitions are of no avail. We give the word “business” 
the general agency connotation. The “business” of the assured, as intended in 
the policy, was anything in which he desired to concern himself. His trip to his 
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summer home was his business, and while engaged in it the chauffeur met this 
unfortunate accident. 

The plaintiff's claim not being within the coverage of the policy of the Indem- 
nity Company, there was no “double insurance” to entitle the defendant to prorate 
its admitted liability. In this view of the case we need not now answer defendant’s 
contention that the scire facias to summon Indemnity Company as an additional 
defendant was improperly stricken off. For the same reason it is unimportant 
that we do not pass upon Indemnity’s motion to quash the appeal as to it. 

Judgment affirmed. 


BIRRENKOTT v. McCMANAMAY et al. No. 8092. 
Supreme Court of South Dakota. Dec. 24, 1937. 
276 Northwestern Reporter 725. 
1. EXCEPTION. 


Under public automobile liability policy, providing that insurance should 
protect any person operating the vehicle with consent of the assured, but exempting 
insurer from liability on claims “by an employee of the assured for injuries 
suffered in the course of employment in the business of the assured,” assured’s 
employee, who was injured while riding in motorcycle driven by another employee 
of assured, could not recover on policy by virtue of judgment against driver. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. EMPLOYEE. 

One who invokes clause in public automobile liability policy, protecting any 
person operating insured vehicle with consent of assured, is in same position 
as named assured and subject to general limitations of policy in same manner 
as named assured would be. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Brown County; Van Buren Perry, Judge. 

Action by Max Birrenkott, guardian ad litem, for Alfred R. Johnson, a minor, 
against Charles McManamay, defendant, and the 42tna Casualty & Surety Com- 
pany, garnishee defendant, wherein judgment was secured against defendant 
McManamay and execution on judgment issued and returned unsatisfied. From 
a judgment for garnishee defendant, plaintiff appeals. 

Affirmed. 

Frank L. Sieh and J. J. Fitzpatrick, both of Aberdeen, and Howard Fuller, 
of Fargo, N. D., for appellant. 

George H. Fletcher, of Aberdeen, for respondent. 

Warren, Judge. ‘ 


This action was brought upon a stipulated statement of facts which briefly 
are as follows: Alfred R. Johnson, a minor on whose behalf this action was 
brought, was injured in a collision while riding in a motorcycle package delivery 
driven by the defendant Charles McManamay. Both Johnson and McManamay 
were employees of one Vince Hanson, and when the collision occurred were 
engaged in the business of their employer. Hanson, at the time of the collision, 
was covered by a public liability insurance policy issued hy the defendant insurance 
company. Judgment was secured on behalf of Johnson against the defendant 
McManamay for negligence in the operation of the motorcycle. Execution on 
said judgment was issued and returned unsatisfied, and the plaintiff here is now 
attempting to recover against the defendant insurance company under the public 
liability insurance policy carried by Hanson. 

The policy under which plaintiff attempts to recover insures Hanson against 
claims for personal injuries or property damage resulting from the operation 
of the motorcycle in which Johnson was riding at the time of the collision. 
The policy contains a clause stating that such insurance shall also be in effect 
to protect any person operating the insured vehicle with the consent of the assured. 
The policy also contained an exception to the clause covering personal injuries 
(hereafter called exemption clause) exempting the company from liability on 
any claims made by an employee of the assured for injuries suffered in the course 
of employment in the business of the assured. 

Defendant McManamay had the consent of the assured (Hanson) to 
operate the insured vehicle, and the plaintiff contends that because of this the 
defendant company is liable for claims for personal injuries resulting from the 
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operation of the insured vehicle by the defendant McManamay. Defendant insur- 
ance company denies liability upon the grounds that Johnson was an employee 
of the assured who was injured while engaged in the business of the assured, 
and therefore the exemption clause in the policy relieves them of any liability 
on claims made for his (Joknson’s) injuries. 

The trial court found in favor of the defendant insurance company and ruled 
that they were relieved of any liability for the injuries suffered by Johnson because 
of the exemption clause in the policy, and also because the named assured, in 
violation of his contract, voluntarily assumed liability for the injury without the 
written consent of the defendant insurance company. Plaintiff has appealed from 
the judgment of the trial court. 

{1, 2] Appellant contends upon this appeal that the exemption clause relating 
to “employees of the assured” should be limited to employees of the person for 
whom the policy is invoked, namely, McManamay. This court cannot agree with 
the contention of appellant. Such an interpretation of the exemption clause would 
mean that the policy offered greater’ protection from liability to one who obtained 
the consent of the assured to use his vehicle than it offered to the assured himself. 
Tt is the opinion of ‘this court that when the clause in the policy protecting any 
person operating the insured vehicle with the consent of the assured is invoked, 
that the person invoking said clause is placed in the same position as the named 
assured. He is therefore subject to the general limitations of the policy in the 
same manner as the named assured would be. Bernard v. Wisconsin Automobile 
Ins. Co., 210 Wis. 133, 245 N.W. 200. This being true, the person invoking the 
policy is subject to the exemption clause stating that at no time will the insurance 
company be |iable for the damages sustained by an employee of the named assured 
while engaged in the business of the named assured. It follows, therefore, that 
the trial court was correct in ruling that because of the clause limiting the coverage 
of the policy the respondent insurance company is not liable for the injuries 
suffered by the minor plaintiff. 

The ruling of the trial court that the admission of liability by the named 
assured, in violation of the terms of the contract, operated to relieve the respond- 
ent insurance company of any liability, need not be considered in view of our hold- 
ing that the exemption clause relieved the respondent company of any liability 
in this action. 

The judgment dismissing the action against the respondent company is 
affirmed. 

All the Judges concur. 





GENERAL EXCHANGE INS. CORPORATION v. COLLINS. No. 13615. 
Court of Civil Appeals of Texas. Fort Worth. Oct. 29, 1937. 
110 Southwestern Reporter (2d) 127. 
1. LOSS PAYABLE CLAUSE. 

Under an automobile theft policy in favor of the owner, automobile dealer, 
and mortgagee, losses accruing under contract were payable to parties as their 
interests should appear. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


§. CASH VALUE. 

Under a policy limiting recovery to “actual cash value” of automobile at 
time of theft, recovery was limited to such value less the amount realized from 
salvage of recovered automobile. 

(For other cases, see Insurance, Dec. Dig. § 508.) 

Appeal from Van Zandt County Court; E. C. Stovall, Judge. 

Suit by S. Tom Collins against the General Exchange Insurance Corpora- 
tion. Judgment for plaintiff, and defendant appealed to the Dallas Court of 
Civil Appeals, and, by order of the Supreme Court, the cause was transferred 
to the Fort Worth Court of Civil Appeals. 

Reversed and remanded. 

Herbert Marshall, of Dallas, for appellant. 

Preston Calvert, of Grand Saline, for appellee. 

Speer, Justice. 

This suit was instituted in the county court of Van Zandt county, Tex., by 
appellee, S. Tom Collins, against appellant, General Exchange Insurance Cor- 
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poration, on a policy of insurance issued by appellant on July 2, 1934, and 
effective for twelve months thereafter. 

Allegations were made that appellee was the owner of a certain automobile, 
and that he purchased from appellant the insurance for a valuable considera- 
tion paid, and that said contract insured appellee against loss by theft of the 
automobile described therein, and promised to pay, in case of loss, the sum 
of $582. 

It was averred that the car was stolen during the life of the policy, and 
that appellant became indebted to appellee thereunder in the sum of $582; 
other damages were alleged, but were properly stricken from the pleadings 
by the court under special exceptions of appellant. 

A copy of the policy sued upon is attached to appellee’s petition as a part 
thereof. Among other things, the contract provides as follows: “General 
Exchange Insurance Corporation * * * in consideration of the stipulations 
herein named and of the premiums hereinafter specifically mentioned, does 
insure the dealer and the purchaser named below, and the General Motors 
Acceptance Corporation, as their interests may appear, and their legal repre- 
sentatives * * * to an amount not exceeding the actual cash value of the 
property at the time any loss or damage occurs, * * * ” 

Further provisions of the policy as pleaded show the “Dealer” as Sides 
Fowler Chevrolet Company, and the “Purchaser” to be S. Tom Collins, and by 
another clause in the policy it is said: “Acknowledgment is hereby made of 
the notice of the existence of a lien on the herein described automobile, in 
favor of Said Dealer, or General Motors Acceptance Corporation, or their 
assignees. 

The appellant answered by general demurrer, special exceptfons, general 
denial, and special pleas to the effect that the loss sustained by appellee was 
not such as was covered by the policy, and that in no event was it liable for 
the amount named in the policy, but was only liable, if at all, for the reasonable 
cash value of the automobile at the time of the loss. It further alleged that 
there was a chattel mortgage lien on the automobile in favor of the “Dealer” or 
its assignee, the General Motors Acceptance Corporation, securing an indebted- 
ness against the insured property, and that any amount that it may owe under 
the contract was to the parties named in the policy as their respective interests 
may appear. 

The case was tried to the court without a jury. Judgment was rendered for 
appellee for $550, less $64.10 found by the court to be due General Motors 
Acceptance Corporation. From that judgment an appeal was perfected by 
appellant to the Dallas Court of Civil Appeals, and by order of the Supreme 
Court the case has been transferred to this court for consideration, 

The first assignment of error to engage our attention is one which is 
fundamental in its nature and will require a reversal of this cause. It raises 
the question of necessary parties. 

[1] The policy of insurance upon which appellee based his cause of action 
was in favor of the “Dealer,” the “Purchaser,” and “General Motors Acceptance 
Corporation,” as their interests may appear. The policy also named Sides 
Fowler Chevrolet Company as dealer, the appellee as the purchaser, and 
specially acknowledged the existence of a mortgage on the automobile in favor 
of General Motors Acceptance Corporation. It follows that any losses that 
should or did accrue under the contract were payable to the three named parties, 
as their respective interests should appear. The appellee alone seeks a recovery 
on the policy without reference to the rights of either of the other two named 
beneficiaries. A recovery was had by appellee, and the rights of the two remain 
unsettled by the court. 

[2, 3] In the statement of facts there appears apparently an objection by 
appellee to an intervention by some one proposed by appellant’s attorney; the 
objection was overruled, but there is nothing in that proceeding to indicate 
who attempted to intervene; the overruling of the objection would indicate 
that the right of intervention was permitted to some one, but there are no 
pleadings shown in behalf of an interyener, nor can we know whether it was 
either of the parties in whose favor the policy ran. A recitation in the judgment 
shows the court overruled an objection of appellee to the right of General 
Motors Acceptance Corporation to intervene. There is some testimony show- 
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ing that General Motors Acceptance Corporation held a lien on the automobile 
to secure an indebtedness of $350.46 at the time the car was stolen. The 
judgment of the court did not attempt to adjudicate any rights of the benefi- 
ciaries under the policy other than those of appellee, although the indebtedness 
shown to be due the General Motors Acceptance Corporation was deducted 
by the court from what was found to be the value of the car, and judgment 
rendered for appellee for the remainder, yet this did not bind tthe mortgagee, 
because it was not a party to the suit. It is a well-settled rule of law in this 
state that, before a binding judgment can be rendered in a cause, all the 
necessary parties must be before the court. Some of the decisions so holding 
are: Stachely v. Peirce, 28 Tex. 328; Fort Worth, ete., Ry. Co. v. Williams, 82 
Tex. 553, 18 S.W. 206; Hanner v. Summerhill, 7 Tex.Civ.App. 235, 26 S.W. 906 
(writ refused); Waldrep v. Roquemore, 60 Tex.Civ.App. 138, 127 S.W. 248; 
Barlow v. Linss (Tex.Civ.App.) 180 S.W. 652 (writ refused). Many more of a 
like nature could be cited. 

[4] The failure to make all persons interested in the outcome of a_ suit 
parties, when the facts are disclosed by the record, constitutes fundamental 
error and will require the reversal of a judgment rendered in their absence. 
Adams v. Bankers’ Life Co. (Tex.Com.App.) 36 S.W.2d 182; Barmore v. 
Darragh (Tex.Civ.App.) 227 S.W. 522; Haley v. Pearson (Tex.Civ.App.) 14 S. 
W.2d 313. 

[5] There are other assignments of error presented which we need not 
here discuss, because, for the error above mentioned, the case must be reversed 
and they will not likely occur again; but for the guidance of the trial court 
upon another trial, we mention only two. The contract of insurance sued on 
provided: “This Company's liability for loss or damage to the automobile 
described -herein shall not exceed the actual cash value thereof at the time 
any logs or damage occurs, and the loss or damage shall be ascertained or 
estimated accordingly, with proper deduction for depreciation, however caused, 
and without compensation for loss or |of] use, and shall in no event exceed the 
limit of liability, if any, stated herein.” 

The court found the reasonable cash value of the automobile at the time 
of the theft to be $550, and rendered judgment for appellee for that amount, 
less $64.10, found to be due the General Motors Acceptance Corporation; the 
salvage of the recovered automobile was sold for $238.50 and applied on 
appellee’s indebtedness against the car, and in this way appellee recovered 
$724.40 for the loss. This was in violation of the terms of the contract, and 
the court will take cognizance of the above provision of the contract , upon 
another trial. 

[6] Then, too, the trial court admitted in evidence, over the objections of 
appellant, the testimony of the county attorney and sheriff, as to statements 
made by the person who stole the automobile, while he was testifying before 
the court that tried him for the offense. For several good reasons this testi- 
mony was inadmissible in the case at bar. 17 Tex.Jur. p. 656, § 275. This testi- 
mony should not be permitted upon another trial. 

For the errors pointed out, the judgment of the trial court must be reversed 
and the cause remanded; new parties should be made, and other matters 
herein pointed out should be observed. 

Reversed and remanded. 

STAMMER v. KITZMILLER et al. 
Supreme Court of Wisconsin. Dec. 7, 1937. 
276 Northwestern Reporter 629. 
2. UNLOADING. 

Under policy by which insurer agrees to pay losses infposed by law resulting 
from “unloading” an automobile, insurer is liable for losses occurring within the 
natural territorial limits of an automobile and the process of unloading it, and 
not when the goods have been taken off the automobile and have actually come 
to rest, when the automobile itself is no longer connected with the process of 
unloading or when the material which has been unloaded from the automobile 
has plainly started on the course to be delivered by other power and _ forces 
independent of the automobile and the actual method of unloading. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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3. UNLOADING. 

Under policy insuring against loss imposed by law resulting from “unloading” 
an automobile, insurer was not liable for brewer’s settlement with a pedestrian 
for injuries sustained by falling into hatchway in the sidewalk which was left 
open by brewer’s employee after delivering beer through it and while employee 
was inside tavern having a sales slip signed. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from a judgment of the Municipal Court of Outagamie County; 
Thomas H. Ryan, Judge. 

Reversed on appeal of Employers Mutual Indemnity Corporation. 

Norbert Stammer began this action October 25, 1935, to recover damages 
sustained through the negligence of the Blatz Brewing Company. He made the 
Blatz Brewing Company and the Employers Mutual Indemnity Corporation 
defendants, and the Ohio Casualty Insurance Company was interpleaded. The 
claim of plaintiff was compromised by the Blatz Brewing Company, which by cross- 
complaint sought recovery of the amount paid from the Employers Mutual Indem- 
nity Corporation and the impleaded defendant Ohio Casualty Insurance Company. 
From a judgment against each insurance company in favor of Blatz Brewing 
Company, the Employers Mutual appeals. 

On January 16, 1935, an employee of the Blatz Brewing Company was_ using 
one of its trucks to deliver beer to a tavern. He parked the truck alongside the 
curb, got out, and opened a hatchway in the sidewalk; then he removed a barrel 
of beer from the truck and placed it either on the sidewalk or on the street pave- 
ment. He then lifted the barrel and put it through the hatchway into the basement 
of the tavern. While he was engaged in having the sales slip for the beer signed 
inside the tavern, the plaintiff fell into the open hatchway, left unguarded by the 
Blatz employee. At the time Stammer was injured, the Blatz Brewing Company 
had in force two casualty insurance policies. One, issued by the Employers Mutual, 
covered the truck used in making the delivery. This policy insured against loss 
imposed by law for damages on account of accidents caused “by operation, 
maintenance or use (including transportation of goods, loading and unloading) of 
an automobile.” The policy of the Ohio Casualty Company protected the insured 
against loss or expense imposed by law for damages “if caused by employees of 
the Assured engaged as such in the business operations described in said Declara- 
tions (Brewery) who are required in the discharge of their duties to go off 
the insured premises, subject, however, to the following specific condition. This 
agreement shall not apply to such injuries caused hy such employees as are 
engaged elsewhere than at the insured premises * * * while such employees so 
engaged elsewhere than at the insured premises are driving or using any vehicle. 
***” 

The municipal court decided that the injury to the plaintiff Stammer was one 
covered by both policies, and that the cross-complaining defendant, the Blatz 
Brewing Company, was entitled to judgment against the defendants for $450, 
together with the sum of $100 attorney’s fees. 

The Blatz Brewing Company and the Employers Mutual appeared by the same 
attorneys when the action was first begun. It does not appear from the record 
just when other attorneys were substituted. Because of some statement made 
in the brief of the Ohio Casualty Company, the court was requested to return 
the record for perfecting it in this particular. This request was not granted 
because it was deemed no question was thereby raised to affect in any manner 
the merits of the case. The record does show that when events placed the Blatz 
Brewing Company and the Employers Mutual in positions so that their interest 
appeared adverse, each was represented by attorneys. There is an appeal hy the 
Employers Mutual. The Ohio Casualty Company served a notice of review. 

Quarles, Spence & Quarles, of Milwaukee (Kenneth Grubb and Henry S 
Reuss, both of Milwaukee, of counsel), for appellant. , 

Michael Levin, of Milwaukee, for impleaded defendant Ohio Casualty Ins 
Co. 

Benton, Bosser, Becker & Parnell, of Appleton, for respondent Blatz Brewing 
Co. 

FAIRCHILD, Justice. ; 

[1] The practice followed brings here for consideration only the appeal of 
the defendant Employers Mutual Indemnity Corporation. It appealed timely from 
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the judgment below; served notice of appeal to this court on the impleaded 
defendant Ohio Casualty Insurance Company on the 20th day of April, 1937. 
This required the impleaded defendant, if it so desired to take and perfect its own 
appeal within 30 days after such service. Section 274.12, Stats., provides that 
unless the appeal of a party bound with the appealing party by the judgment 
does so appeal, he is to be deemed to have waived the right to appeal. The 
rulings in cases where parties have overlooked the provisions of the statute and 
sought to preserve the right of review by a motion to review have universally 
been that a waiver of the right of appeal has occurred by failure to comply with 
the provisions of section 274.12 as to the time within which to take and perfect 
an appeal. Lezala v. Jazek, 170 Wis. 532, 175 N.W. 87, 176.N.W. 238; American 
Wrecking Co. v. McManus, 174 Wis. 300, 181 N.W. 235, 183 N.W. 250; Golden 
v. Green Bay Metropolitan Sewerage Dist., 210 Wis. 193, 246 N.W. 505; Joachim 
v. Wisconsin Dental Clinic, 219 Wis. 35, 261 N.W. 745; Schafer v. Bellin ‘Memorial 
Hospital, 219 Wis. 495, 264 N.W. 177. <A party jointly or severally bound by a 
judgment with another party who appeals therefrom (section 274.12) is not a 
respondent (section 274.12), an appellee (section 274.10), or adverse party (sec- 
tion 274.11 (1), Stevens v. Jacobs [Wis.] 275 N.W. 555), but it brought up on 
appeal at all is an appellant and must use the means accorded him for an appeal. 
He cannot array himself with the respondent and, through a motion to review, 
accomplish the equivalent of an appeal. While there would be no hardship here 
on the part of the Ohio Casualty Company in furnishing the undertaking and 
complying with the usual requirements of an appeal, still the practice in this partic- 
ular is important, and, there being no motion for an order to bring it in as an 
additional party appellant, the conclusion follows that the impleaded defendant 
Ohio Casualty Insurance Company has waived its right to appeal. 

[2, 3] We pass to the question of the coverage afforded by the stipulation in 
the Employers Mutual insurance policy, which reads: “Operation, maintenance or 
use (including transportation of goods, loading and unloading) of an automobile.” 
The stipulation to pay all losses and expenses imposed by law under the clause 
quoted does not carry the liability of the insurer beyond what may be described 
as the natural territorial limits of an automobile and the process of loading and 
unloading it. When the goods have been taken off the automobile and have 
actually come to rest, when the automobile itself is no longer connected with 
the process of unloading, and when the material which has been unloaded from 
the automobile has plainly started on its course to be delivered hy other power 
and forces independent of the automobile and the actual method of unloading, 
the automobile then may he said to be no longer in use. The precise line at 
which the unloading of the automobile ends and a further phase of commerce 
such as the completion of delivery hegins after unloading may in some cases be 
difficult of ascertainment, but where, as here, the merchandise had been removed 
from the truck and considerable time had elapsed after anything was done which 
could reasonably be said to be connected with the actual unloading, there is no 
difficulty in limiting the responsibility of the insurer who covers loading and 
unloading operations, and fixing the liability of an insurer who protects against 
loss arising from the acts caused by employees of the assured engaged in the 
discharge of their duties to carry on its work off the assured’s premises. While 
the open hatchway may have been a convenience in the process of further delivery 
of the goods, it was not, under the facts with which we are dealing, included in 
the process of unloading the truck. Franklin Co-op. Creamery Ass’n vy. Employers’ 
Liabilty Assur. Corporation (Minn.) 273 N.W. 809: Zurich General Accident 
& Liability Ins. Co. v. American Mutual Liability Ins. Co. 118 N.J.L. 317, 192 
A. 387. 

Judgment reversed on appeal of Employers Mutual Indemnity Corporation; 
cause remanded, with directions to enter judgment dismissing cross-complaint 
as to Employers Mutual Indemnity Corporation. 
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CASUALTY 


DAICHES v. UNITED STATES FIDELITY & GUARANTY CO. No. 8403. 


Circuit Court of Appeals, Fifth Circuit. Dec. 7, 1937. 
93 Federal Reporter (2d) 149. 
1. UNFORESEEN CONTINGENCY. 

Where porter was late in arriving at jewelry store because of illness, porter’s 
absence at time of robbery when only custodian, who had permitted another 
employee who was available to leave to obtain breakfast, was present, was not 
an “unforeseen contingency,” within robbery policy requiring custodian and at 
least one other employee to be on duty at time of robbery and providing that 
insurance should not be forfeited but merely reduced in amount if unforeseen 
contingency prevented performance of conditions, since situation was entirely 
withtin assured’s control. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

2. CUSTODIAN. 

Under policy indemnifying against robbery only if two persons are in 
charge of store, clause providing that insurance should not be forfeited, but 
that amount of coverage should only be reduced if “unforeseen contingency” 
prevents performance of conditions, does not operate as an automatic reduc- 
tion of insurance where primary conditions are not complied with, but applies 
alone to a situation which the exercise of reasonable care of assured, his agents 
and employees, cannot remedy. 


(For other cases, see Insurance, Dec. Dig. § 334[1].) 


Appealed from the District Court of the United States for the Northern 
District of Texas; James C. Wilson, Judge. 

Action by Louis Daiches against the United States Fidelity & Guaranty 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Glover Johnson, of Fort Worth, Tex., for appellant. 

Ralph W. Malone, of Dallas, Tex., for appellee. 

Before Foster and Hutcheson, Circuit Judges, and Strum, District Judge. 

Hutcueson, Circuit Judge. 

Appellant, plaintiff below, a jeweler, sued on a policy of insurance pro- 
tecting against loss and damage by robbery, alleging that his store had been 
robbed, and he had suffered a loss of $6,683.30. The policy, for a premium of 
$112.50, insured plaintiff against loss up to $7,500 by robbery occurring “within 
the premises during the hours beginning 7 o'clock a. m. and ending 12 o’clock 
p. m. while the custodian and at least one other employee of the assured are 
on duty therein.” ’ 

In addition to the primary coverage of the policy, there was a “Change in 
Risk” or nonforfeiture clause, providing that “if the assured is unable, because 
of an unforeseen contingency beyond his control,” to do and perform any of 
the things required by the declarations, thereby increasing the risk, the insur- 
ance should not be forfeited, but the amount of coverage should be reduced 
to the amount which the premium actually paid under the policy would have 
purchased for the actual risk under which the loss was sustained. 

The claim was that the condition of the policy, that “a custodian and at 
least one other employee of the assured should be on duty in the premises” 
when the robbery occurred, was substantially complied with, and plaintiff was 
entitled to the full coverage, but it was claimed in the alternative that if this 
condition was not complied with, this was because within the “Change in 
Risk” provision of the policy, “the assured was unable because of an unforeseen 
contingency beyond his control” to have two employees there. 

The defense was that only one employee was on the premises when the 
robbery occurred; that this was not due to the inability of the assured “because 
of an unforeseen contingency beyond his control” to comply with the 
and that defendant was not liable under the policy. 

Tried to the court on jury waiver, there were findings of fact and law, and 
a judgment for defendant. 

{1] Appellant does not complain of the fact findings, nor does he complain 
of the conclusion that there was a breach of the full coverage conditions, that 


condition : 


—<— « mm oweAesn 468 lO hf 
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“the custodian and at least one other employee of the assured should be on 
duty within the premises at the time of the robbery.” His sole complaint is 
of the conclusion that his evidence did not bring him within, and entitle him 
to recover under, the “Change in Risk” clause. These are the facts: 

At approximately 8:15 a. m. on Monday morning plaintiff’s store was 
entered by a lone robber and his safe therein was robbed of money, jewelry, and 
diamonds, resulting, after allowing for the articles recovered, in a loss of 
$6,683.30. At the time of the robbery plaintiff was not present in his store. 
The only person in his employ who was present was Max Daiches, his nephew, 
the custodian of the store, and the duly authorized and acting agent of plaintiff. 

At the time of the robbery, besides Max Daiches, plaintiff had two 
employees, Young, a watchmaker, and Wright, a negro porter. All three had 
been working for plaintiff for four or five years prior to the robbery, and 
each of them was required to report for duty at 7:45 each morning. On the 
morning of the robbery Max Daiches, as he had done on some prior occasions, 
arrived and opened the store alone at 7:45 a. m. In a few minutes Young 
arrived. Daiches, on seeing Young at the door, opened the safe. Young, 
however, did not remain in or at the store, but, as he had for several days been 
doing, with the knowledge and consent of the plaintiff and of Max Daiches, 
went across the street to a restaurant or cafe for his breakfast. While he 
was there, and not on duty, and Max Daiches was alone in the store, the 
robbery occurred. 

On the night preceding the robbery the negro porter, Wright, was sick 
and had been taking medicine. Because he had, he arose on the morning of 
the robbery about thirty minutes later than his usual custom, still feeling so 
badly that at first he thought he would not go to the store. Deciding later to do 
so, he arrived there shortly after the robbery had occurred. Neither plaintiff, 
nor Max Daiches at the time he opened the store and safe, knew of Wright’s 
sickness, but Max knew at the time he opened the store, and again, after he 
had opened the safe, that he was alone in the store and that neither Young nor 
Wright was on duty, and he made no effort to ascertain their whereabouts, 
or to keep the store and safe closed while he was alone on duty. 

In arguing the case before us, appellant seeks to focus our attention 
entirely upon the absence of Wright, the porter. He presses us with the 
argument that the policy provision is against, not an “unforeseeable,” but an 
“unforeseen” contingency, and that however foreseeable the porters absence 
might be said to have heen, it certainly was not foreseen, and not having been 
foreseen, Wright’s absence brings the case directly within the “Change in 
Risk” clause. ; 

We cannot agree with this argument. Centering upon the parenthesis, 
“because of an unforeseen contingency beyond his control,” the construction 
this argument demands for the clause disregards, in effect rewrites the clause 
to leave out of it, its most significant provision. That provision is, “if the 
assured is unable * * * to maintain any service etc.” The argument, in short, 
refuses to see and give effect to the controlling fact, that whether Wright’s 
absence was or was not an unforeseen contingency, it did not render the 
assured unable to maintain the service required. For through his agent and 
alter ego, Max Daiches, he could either have delayed opening the door and 
safe until Young, the other employee, had had his breakfast, or could have 
required him to remain in the store without his breakfast until either Wright 
had arrived, or some other employee had been secured. Concerning itself 
entirely with whether Wright’s absence was an unforeseen contingency, the 
argument not only fails to meet, but leaves entirely out of account, the fact, 
fatal to plaintff’s claim, that the whole situation was entirely within plaintiff’s 
control, and that Wright’s absence did not at all render him unable to maintain 
the condition required by the policy for recovery under it. 


[2] Appellant cites no cases in support of. his contention. Appellee cites 
two quite directly in point, Security State Bank vy. Royal Indemnity Co., 127 
Kan. 230, 273 P. 430; Goldberg v. Central Surety & Ins. Corp., 145 Kan. 412, 
65 P.2d 302. These, construing a “Change in Risk” provision identical with 
the one in question here, reject the contention appellant advances, and 
definitely and clearly hold that such a clause does not operate as an automatic 
reduction of the insurance where the primary conditions are not complied with, 
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but applies alone to a situation which has gotten completely out of hand, that 
is, a situation which the exercise of reasonable care and prudence, on the part 
of the assured, and of his agents and employees in charge of his premises 
and work, cannot remedy. 

Appellee cites other cases," which, though not directly in point, support the 
conclusion it contends for, that the “Change in Risk” clause appellant invokes, 
may not reasonably be applied here. 

The District Judge was right in giving judgment for defendant. The 
judgment is affirmed. 


THOMPSON-STARRETT CO., a. v. AMERICAN MUT. LIABILITY 
INS. CO. 
Court of Appeals of New York. Dec. 7, 1937. 
11 Northeastern Reporter (2d) 905. 
1. CONSTRUCTION. 


In construing indorsement to insurance policy, indorsement and policy must 
be read together, and policy remains in full force and effect except as altered 
by words of indorsement. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


2. INDORSEMENT. 

Where indorsement attached to policy expressly provides that it is subject 
to all terms, limitations, and conditions of policy, policy and indorsement must 
be read together, and indorsement does not abrogate or nullify any provision of 
policy unless it is so stated in indorsement. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

3. SUBCONTRACTOR. 

An indorsement, of contingent liability policy issued to elevator subcontractor, 
to extend coverage to include liability of general contractor for injuries arising 
during installation of elevators, did not cover injury to employee of subcontractor 
resulting from negligence of general contractor’s employee, since underlying 
policy covered secondary or contingent liability of subcontractor and excluded 
liability for negligence of subhcontractor’s own erhployees, and indorsement, by 
parallel construction, did not cover general contractor’s liability for negligence 
of its own employees. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. CONTINGENT LIABILITY. 

Doubts that indorsement, of contingent liability policy issued to subcontractor, 
to extend coverage to include liability of general contractor, was intended to 
cover merely general contractor’s secondary liability, as distinguished from general 
contractor’s liability for its own negligence, were removed, under facts, by construc- 
tion given to policy and indorsement by the parties themselves. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by the Thompson-Starrett Company, Inc., against the American Mutual 
Liability Insurance Company. From a judgment of the Appellate Division, First 
Department (251 App.Div. 367, 296 N.Y.S. 792), which reversed a judgment of the 
Trial Term of the Supreme Court dismissing the complaint and which directed 
judgment for plaintiff in the sum of $40,354.38, defendant appeals. 

Judgment of the Appellate Division reversed, and judgment of the Trial Term 
affirmed. 

Dickinson S. Talley, of New York City, for appellant. 

|. G. Fink, of New York City, for respondent. 

Husss, Judge. 

The respondent was the general contractor engaged in erecting a_ building. 
It entered into a subcontract with the Gurney Elevator Company for the installa- 
tion of the elevators. In that contract:the Gurney Company covenanted to indem- 
nify and save harmless the respondent general contractor against liability by the 
following provision of the subcontract: 

“Article XV. Sub-Contractor shall indemnify and save harmless the Owner, 
Architect and Contractor against any and all claims and demands for damages to 


2 Smith v. Fidelity & Deposit Co., 98 N.J.L. 534, 120 A. 322: Carolina Spruce Co. v. 
Black Mountain R. Co., 139 Tenn. 137, 201 S.W. 154, 155. 
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the property of any person, firm or individual and for personal injuries (including 
death) arising out of or caused, in whole or in part, by the execution of the Work, 
or caused, in whole or in part, by any fault or neglect of Sub-Contractor or its 
agents, servants and employees, whether the damages or injuries be sustained 
by any employee of Sub-Contractor, Contractor, Owner or Architect, or otherwise, 
and whether said claims or demands arise or are made under any provision of any 
workmen’s compensation act or other law or statute, or otherwise.” 

That subcontract was dated August 3, 1929. On April 1, 1929, the appellant 
insurance company issued to the Gurney Company, the subcontractor, a contractor’s 
contingent liability policy. The Gurney Company apparently subcontracted some 
of the work to be performed under its subcontract with the respondent, the general 
contractor. On August 8, 1929, the Gurney Company caused to be issued by the 
appellant, and attached to its policy a contingent liability indorsement which reads: 

“In consideration of the above stated additional premium, it is hereby agreed 
that the policy to which this endorsement is attached is extended from 12:01 
A. M. August 8th, 1929, to cover the liability of the Thompson-Starrett Company, 
Contractor and The N. & L. Realty Corporation, Owner against loss from the 
liability imposed upon the aforesaid for damages on account of bodily injuries 
including death resulting therefrom suffered by any person or persons as a result 
of accidents occurring during the installation of elevators by the Gurney Elevator 
Company, Inc. at 30 Pine Street, New York, N. Y., it being agreed that the 
Thompson-Starrett Company, Contractor and the N. & L. Realty Corporation, 
Owner have no employees engaged in the installation work. * * * 

“Nothing herein contained shall waive, vary, alter or extend any provision 
or condition of the undermentioned policy other than as above stated.” 

This action is based on that indorsement. An employee of the Gurney Com- 
pany named Burke, while working in the elevator shaft, was struck by a brick 
negligently dropped by an employee of the respondent. He recovered a judgment 
against the respondent for $35.000, which was subsequently settled and paid by it. 
Over five years after the accident happened to Burke, and about three years after 
the trial of the Burke case, this action was commenced to recover from appellant 
insurance company $25,000, the maximum amount of liability of the insurance 
company under its policy and indorsement, and also the expense of defending 
the Burke case. Thus far the respondent has succeeded on the theory that the 
indorsement constitutes a complete contract of insurance between itself and appel- 
lant insurance company or that the language of the indorsement has the effect 
of abrogating the provision of the policy, viz., that it covers only the contingent 
liability of the respondent, the insured, for negligence of its subcontractors. 

[1] It is a familiar rule that in construing an indorsement to an insurance 
policy the indorsement and policy must be read together and that the policy remains 
in full force and effect except as altered by the words of the indorsement. Matter 
of Garelick v. Rosen, 274 N.Y. 64, 8 N.E.2d 279. If an indorsement extends 
the term of a policy beyond the expiration day or hour specified in the policy, 
the time of expiration specified in the policy must give way to the stated time 
of expiration contained in the indorsement, as the indorsement has the effect of 
expressly changing that provision of the policy. That and nothing more was 
decided in [Matter of Garelick v. Rosen, supra. 

[2] It is equally true that, if an indorsement attached to a policy expressly 
provides that it is subject to “all the terms, limitations and conditions of the pol- 
icy,” the policy and indorsement must be read together and an indorsement in such 
a case does not abrogate or nullify any provision of the policy unless so stated 
in the indorsement. 

{3. 4] The insured Gurney Elevator Company was insured by the policy 
against contingent liability for damages; that is, liability for damages growing 
out of the fault of its subcontractors for which it would not be primarily liable. 
After the indorsement became effective, it had the same protection and no other. 
The indorsement had no greater effect than tc: give the respondent the same protec- 
tion which the policy gave the insured: that is, the policy as stated in the indorse- 
ment “is extended” to cover the liability of respondent. Under the expressed 
terms of the policy it did not afford any protection to the insured, the Gurney 
Company, for its own negligence or the negligence of its own employees. It was 
not intended to and did not constitute a general coverage. By its terms it only 
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protected the insured from a secondary liability growing out of the negligence 
of its subcontractors. Under the indemnity clause of the subcontract between 
the general contractor, the respondent, and the Gurney Company, the latter company 
was liable to the respondent for any damage caused it by the negligence of the 
subcontractors of the Gurney Company. The policy did not protect the Gurney 
Company, the insured, against such liability to its general contractor. It was to 
protect against such secondary liability that the indorsement was procured. 

It happens not infrequently that a general contractor or owner may become 
liable for the negligence of a subcontractor. The indemnity clause contained in 
the contract was inserted to protect the general contractor from such liability. 
Cf. Boylhart vy. DiMarco & Reimann, Inc., 270 N.Y. 217, 200 N.E. 793. 

Being liable to the general contractor, the insured sought by the indorsement 
to protect itself from such liability. If doubt there be as to the construction given 
to the documents, such doubt should be removed when the acts of the parties 
and the interpretations which they place upon the contracts are considered. When 
respondent was sued by Burke, it called upon the Gurney Company to protect 
it under the indemnity agreement contained in the subcontract. That company 
in turn called upon the appellant to protect it under the policy and indorsement 
in question. The appellant and the Gurney Company each denied liability, the 
Gurney Company on the ground that the indemnity agreement did not protect 
the general contractor from liability growing out of the negligence of its own 
employees (cf. Thompson-Starrett Co. v. Otis Elevator Co., 271 N.Y. 36, 2 N.E.2d 
35), and the appellant upon the ground that the policy and indorsement did not 
make it liable for the same reason, as the policy and indorsement only protected 
against secondary liability growing out of the negligence of a subcontractor of 
the Gurney Company, the insured. 

Under the indemnity agreement, the Gurney Company was under no obligation 
to procure insurance to protect the respondent. It was obligated to procure 
insurance to protect itself under the Workmen’s Compensation Law (Consol.Laws, 
c. 67) and from liability against claims for damage. It is hardly reasonable 
to suppose that it intended voluntarily to obligate itself to pay premiums on a 
policv which it was under no duty to furnish. 

No demand was made by the respondent upon the appellant that it defend 
the Burke case or that it pay the judgment recovered therein. It did demand 
of the Gurney Company that it defend the case under the indemnity agreement, 
and the Gurney Company in turn notified the appellant of such demand and stated 
that, if it suffered any loss, it would look to appellant for reimbursement. The 
appellant paid $1,797 for medical expense for Burke under its workmen’s com- 
pensation policy. About three years after the accident to Burke and after the 
action had been commenced by Burke against respondent, the appellant commenced 
an action to recover from the respondent the $1,797 it had paid out under its 
workmen’s compensation policy for Burke’s medical expenses. The respondent 
settled the action by the payment of the full amount claimed, although it had a 
perfect defense if its present contention is correct that the apnellant is liable to 
it under the indorsement. It is thus apparent that neither the respondent nor 
appellant during that period understood that the indorsement evidences an intent 
or had the effect of making the appellant liable to the respondent for damages 
caused it by the negligence of its own employee. The respondent could not have 
had any intent as to the purpose or effect of the indorsement, as it did not know 
about it until months after it was issued. 

The judgment of the Appellate Division should be reversed and that of the 
Trial Term affirmed, with costs in the Appellate Division and in this court. 

Crane, C. J., and Lehman, O’Brien, Loughran, Finch, and Rippey, JJ., concur 

Judgment accordingly. 





1938 


fence 
veen 
pany 
the 
rney 
iS to 


‘ome 
d in 
lity. 


nent 
iven 
rties 
"hen 
tect 
yany 
nent 
the 
tect 
own 
*.2d 
not 
‘ted 
of 


‘ion 
ure 
Ws, 
ible 
1a 


ond 
nd 
nt, 
red 
‘he 


Mise. ] Gibson v. Agricultural Life Ins. Co. of America 991 


MISCELLANEOUS 


GIBSON v. AGRICULTURAL LIFE INS. CO. OF AMERICA. No. 100. 
Supreme Court of Michigan. Dec. 14, 1937. 
276 Northwestern Reporter 450. 
1. COMMISSIONS. 


Insurance agency contract giving insurer first lien on commissions or 
renewals as security for “any” claim due or to become due to insurer from agent 
authorized insurer to apply renewal commissions becoming due after agent’s 
death on payments due on notes and mortgages executed by agent and wife. 

(For other cases, see Insurance, Dec. Dig. § 84/4].) 

4. LIEN ON COMMISSIONS. 

Where agency contract gave insurer first lien on any commissions or 
renewals as security for claim due or to become due to insurer from agent, 
insurer by making payment of renewal commissions for some period of time 
after closing of agent’s estate did not waive claim to lien against renewal 
commissions where, during that period, agent’s widow was meeting interest 
payments on notes secured by mortgages. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

5. RENEWALS. 

Where agency contract gave insurer first lien on renewal commissions due 
or to become due to insurer from agent, and insurer agreed with agent’s widow 
that future renewals accruing would not be set off against mortgage interest 
or indebtedness incurred by agent except as against past-due interest and 
taxes that had gone to sale, agreement recognized insurer’s right to retain 
renewal commissions then in its possession and apply the same in payment of 
delinquent interest and delinquent taxes and insurer waived lien on principal 
mortgage indebtedness, but not as against interest becoming due after date of 
agreement or as against delinquent taxes on mortgaged premises that widow 
might permit to go to sale for such delinquency. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


Appeal from Circuit Court, Wayne County; Robert M. Toms, Judge. 

Action by Jessie M. Gibson against the Agricultural Life Insurance Com- 
pany of America. From a judgment of no cause of action, plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Savery, McKenzie & Hamilton, of Detroit, for appellant. 

Wilkinson, Lowther & O'Connell, of Detroit, for appellee. 

CHANDLER, Justice. : 

On January 28, 1918, one George J. Gibson, now deceased, who was the 
husband of plaintiff, entered into a written contract of agency with the defend- 
ant company under which he was engaged to solicit applications for life 
insurance, and he continued in the employ of said insurance company under 
the contract until his death on November 15, 1927. The provisions of this 
contract deemed essential for consideration of the questions involved in this 
case are the following: 

“5. The renewal commission provided herein shall be vested in the Agent, his 
heirs or assign, for the entire time provided in this contract.” 

“14. The Company shall have, and is hereby given a first lien upon any 
commissions or renewals as security for any claim due or to become due to the 
Company from said Agent.” 

Mr. Gibson left a will which was probated in the probate court for the 
county of Wayne, and under the order of that court entered on November 6, 
1929, the residue of his estate, including the agency contract herein referred 
to, was assigned to the plaintiff. 

During the period that Mr. Gibson was operating under his contract with 
defendant, he engaged in real estate and quite extensive building operations, 
and in the course of financing his building operations he borrowed money from 
the defendant, and from time to time he and plaintiff executed real estate 
mortgages to the defendant, securing promissory notes executed by them to 
the company. At the time of his death there were seven of these mortgages 
outstanding and unpaid. The plaintiff acquired title under the will of her 
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husband to the seven parcels of real estate covered by the above-mentioned 
mortgages. 

At the death of Mr. Gibson he was indebted to the defendant, in addition 
to the note and mortgage indebtedness, for premiums on insurance in the 
amount of $3,000 or $4,000. His commissions on renewals at the time of his 
death averaged about $400 or $500 per month, and the defendant retained these 
commissions until the debt of Gibson to it for the premiums had been paid. 
Further renewal commissions were paid to the plaintiff, and the plaintiff 
within this period paid interest on the notes and mortgages in question to 
defendant. Some time prior to May 19, 1933, the plaintiff ceased making pay- 
ments of interest on the notes and mortgages to defendant, and the defendant 
thereupon ceased paying renewals to plaintiff, insisting that_ it had_a_lien 
upon the said renewal commissions for any sum due it from Gibson. On May 
19, 1933, plaintiff and the defendant entered into a certain agreement relative 
to the matters in controversy between them, which agreement is evidenced by 
a letter from defendant to plaintiff, reading as follows: 

“In connection with settlement between this company and yourself as of 
this date with reference to renewal commissions held here because of delin- 
quent mortgage interest, the following memorandum sets forth our under- 
standing of the terms of the agreement we have just concluded with your 
representative, Mr. John A. Hamilton. 

“You are released from all claims on our part because of mortgages or notes 
executed by Mr. Gibson and yourself with the exception of three mortgages 
known as our Nos. 581, 699 and 711 covering 11334 Ward Ave., 9977 Ward 
Ave., and 9957-59 Ward Ave., respectively. On these three we have this date 
deducted from the renewals held here the amount necessary to reinstate the 
same as to delinquent interest. It is our understanding that you agree to keep 
up these three mortgages in the future as to interest and as to taxes to the 
extent that none of the three places should be allowed to go to tax sale. We 
agree, in connection with these three places, to not foreclose our mortgage on 
any of the three places before October 9, 1936, as long as the interest and taxes 
are taken care of under the same as above set forth. 

“It is agreed that future renewals accruing to your credit will not be held by 
the company or used as a claim set-off for any mortgage interest or indebted- 
ness except as against past due interest and taxes that have gone to sale on 
the three mortgages just above referred to. 

“In connection with the adjustment of matters between us of this date, you 
are deeding four properties to us in satisfaction of our mortgage Nos. 558, 613 
and 691. Notwithstanding the date of these deeds, we agree that rents falling 
due from tenants on any of the properties involved shall not belong to us until 
after May 31, 1933.” 

Pursuant to this agreement the four parcels of land mentioned therein 

were deeded by plaintiff to defendant, and plaintiff was released from the obli- 
gation on said four notes and mortgages, and defendant made application of 
sufficient of the renewal commissions to cure default in payment of interest 
and taxes on the three remaining mortgages, and paid to the plaintiff the 
difference between the amount of said renewal commissions and the amount 
due it for interest and taxes. 
4 For sometime subsequent to this agreement the plaintiff continued to make 
interest payments upon the three mortgages mentioned therein, and the defend- 
ant continued to remit to her renewal commissions as they fell due. Ultimately, 
oS ceased to make her interest payments on the mortgages, where- 
p efendant ceased remitting renewal commissions to her. The plaintiff 
then brought this action to recover such commissions, and the defendant by its 
answer and testimony justified the withholding of such commissions upon the 
ground that it had a lawful lien upon them for the payment of sums due to it 
under the mortgages which it holds against plaintiff's property. 

The parties upon the trial of this case agreed in open court upon the 
amount of renewal commissions withheld by defendant and the amount of 
interest payments on the mortgages due and unpaid, and the record discloses 
that the amount due on the notes and mortgages at the time of the trial exceeded 
the amount of the renewal commissions by upwards of $300. The trial court 
held that the plaintiff, as assignee of the agency contract, stands in exactly the 
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same position as her deceased husband would stand were he now alive, and 
that: “Giving the wording of paragraph 14 of the agency contract its plain 
and unequivocal meaning, upon arriving at the conclusion that the sensible 
connotation of the word ‘any’ implies ‘all’ and not ‘some’, the legal conclusion 
follows that the defendant is entitled to retain the earned renewal commissions 
arising from its agency contract with Gibson and cannot be held legally liable 
for same in this action.” 

The plaintiff appeals from a judgment of no cause of action based upon this 
conclusion by the trial court, and contends: 

(1) That paragraph 14 of the contract between her husband and the 
defendant does not permit it to apply the renewal commissions upon payments 
due upon the notes and mortgages executed by decedent and herself. 

(2) That defendant is barred as a matter of law from setting off said 
renewal commissions against payments due upon said notes an mortgages in 
this action by reason of its having failed to file a claim, either present or 
contingent, for the amount due on said notes secured by said mortgages with 
the commissioners on claims before the closing of Gibson’s estate. 

(3) That the defendant by its conduct in making payments to plaintiff of 
the renewal commissions due under its contract with decedent for approximately 
one year after the estate was closed, without making any claim of lien to plain- 
tiff by reason of the indebtedness due on said notes and mortgages, has released 
and waived all claims of defendant to a lien on said renewal commissions as 
additional security for the payment of the notes secured by said mortgages. 

(4) That the letter from defendant to plaintiff, supra, is not such a final 
settlement of all matters between plaintiff and defendant as to legally bar her 
from instituting a suit for the recovery of renewal commissions owing under 
the contract assigned by order of the probate court to plaintiff. 

This case was tried before the Honorable Robert M. Toms of the Wayne 
circuit court without a jury, who, in passing upon the first question raised by 
plaintiff, said- 

“Looking first at the wording of the agency contract it will be observed 
that the defendant company is given a lien ‘upon the renewal commissions as 
security for any claim due or to become due to the company from said agent’. 
Obviously, the clause contemplates future indebtedness. Does it also contem- 
plate indebtedness from any source or of any character, even though not related 
to the contract of agency? The clause uses the word ‘any’, which, to the 
ordinary understanding implies ‘of every kind’. The word negatives the idea 
of exclusion and would seem to mean just what it says. The plaintiff insists 
the word ‘any’ as used in this contract means less than all. * * * 

“The plaintiff, as assignee of the agency contract, stands in exactly the 
same position as her deceased husband would stand, were he now alive. As 
such assignee there are no special equities in her favor. It is entirely possible 
that in extending mortgage loans to Gibson during his life-time the defendant 
may have relied, not only upon the security of the mortgage, but upon the lien 
upon renewal commissions arising out of their contract with Gibson. That 
lien may have been regarded as additional security created by the plain 
language of the instrument for the repayment of its mortgage loans.” 

[1, 2] We are in accord with this finding of the trial judge; however, the 
plaintiff insists that the words “any claim due or to become due to the company from 
the said agent” in paragraph 4 of the mentioned contract has reference to claims 
arising out of or in connection with the writing of life insurance for the company 
by the agent, and cites John A. Tolman Co. v. Griffin, 111 Mich. 301, 69 N.W. 
649: Utter v. Leach, 214 Mich. 31, 181 N.W. 999, in support of her contention. We 
have examined these cases and find that both were suits on contracts of suretyship 
involving the contractual obligations of a third party, and not the obligation of the 
principal himself. In these cases the court held that contracts involving suretyship 
should be interpreted in the light of the situation of the parties and the subject 
matter with reference to which it was evidently given. Where only the contractual 
rights of the principals are involved and there is no ambiguity in the instrument, 
that interpretation should be given that gives effect to every provision contained in 
the contract. 

_ [3] The second question raised by plaintiff in her statement of the questions 
involved undoubtedly contends for a correct principle of law, but it is not applicable 
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to the instant case in view of the fact that defendant has a lien on the renewal com- 
missions. Defendant here is not making any claim against the estate so far as the 
general assets of the estate are concerned, but is looking to the security evidenced 
by the mortgages in question and the lien on the renewal commissions evidenced 
by paragraph 14 of its contract with decedent. Defendant is seeking to subject 
this specific property to its claim arising from its contract with decedent, which we 
hold it has a right to do unless it has waived such right by the hereinbefore men- 
tioned settlement agreement which we will later discuss. 

|4] Counsel for appellant in their argument of the third statement of the ques- 
tions involved contend that the defendant in making payment of the renewal com- 
missions for some period after the closing of decedent’s estate released and waived 
all claims to a lien against said commissions. There is no merit to this contention, 
in view of the fact that during said period plaintiff was meeting the interest pay- 
ments on the notes secured by the mortgages, and there is nothing in the record to 
indicate that during said period any part of the principal indebtedness of said 
notes was due. 

[5] Lastly, we are not in accord with the contention of the plaintiff that there 
was not such a settlement of the matters involved between plaintiff and defendant 
as to bar her right to maintain this suit against the defendant for recovery of 
renewal commissions owing under the agency contract. By this settlement agree- 
ment the plaintiff recognized the right of detendant to retain the renewal commis- 
sions then in its possession and apply the same in payment of delinquent interest on 
notes secured by mortgages and delinquent taxes on the mortgaged property. The 
defendant waived its lien created by the agency contract on the principal mortgage 
indebtedness, but not as against any interest indebtedness becoming due after the 
date of said agreement on the three notes secured by mortgages described in the 
settlement agreement or as against delinquent taxes on the mortgaged premises that 
plaintiff might permit to go to sale for such delinquency. 

Judgment affirmed, with costs to defendant. 

Fead, C. J., and North, Wiest, Butzel, Bushnell, Sharpe, and Potter, JJ., concur. 


CAPITAL MUT. BEN. ASS'N v. STATE, on Complaint of Commissioner 
of Banking and Insurance. No. 291. 
Supreme Court of New Jersey. Dec. 7, 1937. 
195 Atlantic Reporter 522. 
1. CONSTITUTIONALITY. 

An act concerning mutual benefit associations is not unconstitutional as violat- 
ing the equal protection clauses of the State and Federal Constitutions because 
it subjects mutual benefit societies to control of the State Department of Banking 
and Insurance while exempting fraternal beneficiaries and others (N.J.St.Annual 
1936, § 13—78 to 13—97; Const.N.J. art. 4, § 7, par. 11; Const.U.S.Amend. 14, 
§ 1). 


(For other cases, see Insurance, Dec. Dig. § 689.) 
Syllabus by the Court. 


There is sufficient distinction between a mutual benefit society and the societies 
exempted under section 18 of chapter 187, P.L.1936, pp. 445, 457 (N.J.St.Annual 
1936, § 13—95), to justify separate classification by the Legislature which subjects 
the mutual benefit society to the terms of the legislation and exempts the other 
societies. Such a classification, under the circumstances here exhibited, does not 
run afoul of the equal protection clause of either the State or Federal Constitution. 

Suit by the State of New Jersey, on the complaint of the Commissioner of 
Banking and Insurance, against the Capitol Mutual Benefit Association, for the 
recovery of a penalty. To review an adverse judgment, the Capitol Mutual 
Benefit Association brings certiorari. 

Writ of certiorari dismissed, and judgment affirmed. 

For antecedent litigation concerning chapter 187, P.L.1936, p. 445, “An Act 
Concerning Mutual Benefit Associations” (N.J.St.Annual 1936, §§ 13—78 to 
13—97), reference to the case of Equitable Beneficial Ass’n v. Withers, 122 
N.J.Eq. 134, 192 A. 511, will disclose that prosecutor here, and other similar asso- 
ciations affected, instituted proceedings in chancery, under our “act concerning 
declaratory judgments and decrees” (chapter 140, P.L.1924, p. 312 [Comp.St.Supp. 
1924, § 163—351 et seq.]), to test the validity of the act of 1936, supra, and to 
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enjoin Withers, State Commissioner of Banking and Insurance, from taking any 
proceedings under the act against the petitioners and complainants. The vice 
chancellor, on preliminary hearing, denied relief. Then the Attorney General, by 
reason of the decision of our Court of Errors and Appeals in Moresh v. O’Regan 
(1937) 122 N.J.Eq. 388, 192 A. 831, 194 A. 156, moved to dismiss the proceedings 
on the ground that chancery was without jurisdiction to grant the relief sought; 
the motion apparently was granted. 

Following that disposition of the litigation, the State of New Jersey, on 
complaint of the Commissioner of Banking and Insurance, instituted the present 
suit against prosecutor in the district court of the city of Trenton for the recovery 
of the penalty of $500 as provided in section 17 of the act of 1936, supra (N.J.St. 
Annual 1936, § 13—94), by reason of prosecutor’s neglect, failure, or refusal 
to comply with the requirements of the act. In its specifications of defense, 
prosecutor set down nine reasons in support of its claim that the act is unconstitu- 
tional. It will serve no useful purpose to restate these reasons. Not all are 
argued. Those that are argued here may be embraced in the contention, that 
section 18 of the act (N.J.St.Annual 1936, § 13—95), in the words of the prose- 
cutor, “creates an arbitrary and unjustifiable classification”; and, therefore, the 
whole act, because of section 20 thereof (N.J.St.Annual 1936, § 13—97), which 
provides that if section 18 shall be held invalid in whole or in part the entire act 
shall be “null and void and of no further force and effect”, is in violation of both 
the New Jersey Constitution (article 4, § 7, par. 11) and the United States Con- 
stitution (section 1 of the Fourteenth Amendment). 

It was stipulated in the district court by counsel for the respective parties: 
(1) That prosecutor was a mutual benefit association as defined in section 1 of the 
act of 1936, supra (N.J.St.Annual 1936, § 13—78). which act became effective 
January 2, 1937; (2) that under the provisions of the act, prosecutor is required 
to comply with the act “before undertaking to provide any specified benefits 
in the event of disablement by accident or sickness to any member thereof, or 
to any other person or contract with any of its members to pay death benefits”; 
(3) that prosecutor had not complied with the provisions of the act: (4) “that 
the nature of the business conducted by (prosecutor) in so far as provisions 
for sick and death henefits to its members, is similar to that provided by the 
exempted class mentioned in section 18 of chapter 187, Laws of 1936.” In addition 
to this stipulation, prosecutor offered in evidence copies of the certificate of incor- 
poration of several associations which were exempted under section 18 of the 
act of 1936, supra, in support of the claim that the provisions of that section 
“were not based upon any legal justification and were discriminatory in character.” 
Prosecutor further offered to prove that certain societies exempted under section 
18 of the act failed to pay benefits as provided in their constitutions and by-laws; 
that associations of designated forms and exempted from the act had no unity 
of bond between members of such societies: and offered to prove evidence of 
a number of criminal complaints made by employees of the Radio Corporation 
of America, the latter being an employer association within section 18 of the act: 
that certain of the societies exempted had publicly advertised for members, and 
that certain of the exempted societies had carried on a campaign of solicitation 
for members. The trial judge, on objection, overruled these offers and allowed 
exceptions. Iudgment was entered on October 2, 1937, against prosecutor in 
favor of plaintiff in the sum of $500. The Supreme Court (Mr. Justice Bodine) 
allowed a writ of certiorari on October 14, 1937. In light of section 3 of the act 
of 1936, supra (N.J.St.Annual 1936, § 13—80), making January 1, 1938, the 
deadline for qualification under the act, the understanding upon the allowance 
of the writ was that the cause would be submitted on briefs as of the October 
term, 1937. 

As already stated, prosecutor’s attack is directed chiefly at section 18 of the 
act of 1936, supra. That section lists the associations which are exempted from 
the nrovisions of the act. For a detailed analysis thereof see Equitable Beneficial 
Ass'n v. Withers, supra, 122 N.1.Eq. 134, at pages 136 and 137, 192 A. 511. 

Argued October term, 1937, before Bodine, Heher, and Perskie, JJ. 

William A. Moore, of Trenton, Robert Cary, Jr., of Newark, and R. Wayne 
Kraft, William Harris, and John H. Switzer, all of Camden, for prosecutor. 

David T. Wilentz, Atty. Gen. (Louis J. Cohen, Asst. Atty. Gen., of counsel), 
for respondent. 
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Perskik, Justice (after stating the facts as above). 

The determinative question, therefore, is whether the provisions of chapter 
187, P.L. 1936, p. 445 (N.J.St.Annual 1936, §§ 13—78 to 13—97), arbitrarily discrim- 
inates between prosecutor and other associations carrying on or doing a similar 
business. We do not think so. 

The applicable test is well settled. 

“It is within the competency of the Legislature to classify objects of legisla- 
tion; and in the exercise of this power it possesses a large measure of discretion. 
But the classification, to have the virtue of constitutional generality, must rest 
upon distinctions that are substantial and not merely illusory. The test is whether 
the statutory class has a logical and reasonable basis, free from artificiality and 
arbitrariness, embracing all and omitting none naturally falling into that category. 
Is it legislation of such a character as is equally appropriate to all forming the 
statutory class, and is that class embracive of all in l&ke situation and circumstances, 
and therefore natural members of the class so created? If, viewed in the light 
of the legislative design, the necessity or propriety of the classification reasonably 
appears, it is not within the constitutional interdict.” Raymond vy. Township 
Council of Teaneck, 118 N.J.L. 109, at page 111, 191 A. 480, 481, and cases there 
cited. Compare Gulf, C. & S. F. R. Co. v. Ellis, 165 U.S. 150, 155, 17 S.Ct. 255, 
41 L.Ed. 666, 668: Smith v. Cahoon, 283 U.S. 553, 566, 567, 51 S.Ct. 582, 586, 
587. 75 L.Ed. 1264, 1274. 

That the Legislature has the power to supervise and regulate mutual benefit 
associations, and that it also has the power to make classifications in the exercise 
of its power to supervise and regulate such associations so long as the classifica- 
tions are not arbitrary, but are in fact based on a real and substantial difference 
having a real relation to the subject of the particular legislation, is not subject 
to challenge; here, it is in fact conceded. 

[1] Prosecutor, however, contends, in substance, that the act of 1936, supra, 
must fall because the classification is not reasonable; because it is clearly an 
attempt to make “a distinction hetween corporations identically alike in organiza- 
tion, capital, and all other powers and privileges conferred by law” (cf. Cotting 
v. Godard, 183 U.S. 79, 108, 109, 22 S.Ct. 30, 42, 46 L.Ed. 92, 108); and because 
it is special legislation. These contentions are without merit both as to the law 
and the facts. 

First. As to the law. In the case of Sproles v. Binford, 286 U.S. 374, 396, 
52 S.Ct. 581, 588, 76 L.Ed. 1167, 1183, it was held: “There is no constitutional 
requirement that regulation must reach every class to which it might be applied 
—that the Legislature must regulate all or none. Silver v. Silver, 280 U.S. 117, 
123, 50 S.Ct. 57, 74 L.Ed. 221, [225, 65 A.L.R. 939]. The state is not bound to 
cover the whole field of possible abuses. Patsone v. Pennsylvania, 232 U.S. 138, 144, 
34 S.Ct. 281, 58 L.Ed. 539, [543]. The question is whether the classification 
adopted lacks a rational basis. Lindsley v. Natural Carbonic Gas Co., 220 U.S. 
61, 78, 31 S.Ct. 337, 55 L.Ed. 369, 377, Ann.Cas.1912C, 160; Keokee Consol. Coke 
Co. v. Taylor, 234 U.S. 224, 227, 34 S.Ct. 856, 58 L.Ed. 1288, 1289: Miller v. Wilson, 
236 U.S. 373, 384, 35 S.Ct. 342, 59 L.Ed. 628, 632, L.R.A.1915F, 829; Carley & 
Hamilton v. Snook, 281 U.S. 66, 50 S.Ct. 204. 74 L.Ed. 704, 68 A.L.R. 194, supra: 
Smith v. Cahoon, [283 U.S. 553, 51 S.Ct. 582, 75 L.Ed. 1264] supra.” 

Does membership in the prosecutor association, under the 
exhibited, form a sufficient basis for a separate classification? The Legislature, 
in the exercise of its broad and sound discretion, thought so. Now what are 
some of the classifications that our courts have upheld? 

In New York ex rel. Bryant v. Zimmerman, 278 U.S. 63, 49 S.Ct. 61, 73 
L.Ed. 84, 62 A.L.R. 785, it was held that members of the Ku Klux Klan are not 
deprived of the equal protection of the laws by being required to file their con- 
stitution, by-laws, rules, regulations, and oath of membership, and roster of mem- 
bership, when members of labor unions, Masonic fraternities, Odd Fellows, Grand 
Army of the Republic, and Knights of Columbus are not required so to do. And 
as further pointed out (at page 74 of 278 U.S., at page 65 of 49 S.Ct., at page 
90 of 73 L.Ed.): “Classifications have heen sustained which are based upon 


circumstances 


differences between fire insurance and other kinds of insurance, Orient Ins. Co. 
v. Daggs, 172 U.S. 557, 562, 19 S.Ct. 281, 43 L.Ed. 552, 554: between railroads 


and other corporations (Tullis v. Lake Erie & W. R. Co. 175 U.S. 348, 351 
(20 S.Ct. 136, 44 L.Ed. 192, 194; between barber 


shop employment and other 
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kinds of labor, Petit v. Minnesota, 177 U.S. 164, 168 (20 S.Ct. 666, 44 L.Ed. 716, 
719); between ‘immigrant agents’ engaged in hiring laborers to be employed 
beyond the limits of a state and persons engaged in the business of hiring for 
labor within the state, Williams v. Fears, 179 U.S. 270, 275 (21 S.Ct. 128, 45 L.Ed. 
186, 189) ; between sugar refiners who produce the sugar and those who purchase 
it, American Sugar Ref. Co. v. Louisiana, supra [179 U.S. 89, 21 S.Ct. 43, 45 
L. Ed. 102].” 

Second. As to the facts. The objectives sought to be reached are clearly 
stated in the challenged act. Roughly stated, the legislation seeks to subject an 
association like that of prosecutor to the supervision of the State Department 
of Banking and Insurance; it established minimum reserve requirements; it 
provides for the inclusion of standard clauses in the certificates issued to members; 
it prohibits the transaction of business without authority; and otherwise provides, 
regulates, and controls the business of mutual benefit associations to the end of 
placing that type of business on a reasonable, safe, and sound basis. In other 
words, the object of the legislation is for the protection of those who make 
contributions to a fund in order to be secured, to some extent, in the event of 
illness, disability, or death. This is the true, and perhaps the only, tie which 
a member of prosecutor’s association has with the association. On the other 
hand, however, membership in most, if not all, in the exempt class provides, in 
addition to financial protection in some of them, activities altogether foreign to 
membership in prosecutor’s association. These activites create invaluable and 
ofttimes lasting ties of true brotherhood from which flow kindness, charity, mutual 
understanding, and helpfulness. These activities further tend to emphasize good 
citizenship, loyalty, and patriotism for our country, its institutions, and its ideals. 
Associations whose members reap the benefits of such objectives, in addition to 
some financial protection, well merit exemption as a class. 

We are firmly of the opinion that the classification is not arbitrary; that it 
is based on a real and substantial difference; and that difference has a real relation 
to the subject of the challenged legislation. 

[2] We have carefully considered prosecutor’s contention that the act is 
violative of the due process clause of the Federal Constitution (Amendment 14) 
because it is confiscatory, and find that contention, and all other points raised and 
argued, to be without merit. 


_ The writ of certiorari is accordingly dismissed, and the judgment of the dis- 
trict court is affirmed, with costs. 


NATIONAL BONDHOLDERS CORPORATION et al. v. JOYCE et al. 
Court of Appeals of New York. Nov. 23, 1937. 


11 Northeastern Reporter (2d) 552. 
1. LIQUIDATION. 
An order commencing liquidation proceedings of insurer vested Superin- 
tendent of Insurance, as liquidator, with all causes of action theretofore vested 
in insurer, including any causes of action against former directors (Insurance 
Law, § 404, subds. 1, 2). 
(For other cases, see Insurance, Dec. Dig. § 44.) 
2. INTERVENTION. 

A court of equity, by virtue of its supervision over all phases of the 
liquidation of a financial corporation, such as an insurance corporation, possesses 
full discretion to permit or deny an application for intervention (Insurance 
Law, § 404, subds. L 2). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

3. LIQUIDATION. 

In proceedings to liquidate an insurance company, conduct of liquidation 
is subject to supervision and control of court, except in so far as Legislature 
may have vested discretionary power in superintendent of insurance, and, 
otherwise, court may veto acts of superintendent as liquidator, and is vested 
with discretion which may override that of superintendent (Insurance Law, § 
404, subds. 1, 2). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

4. LIQUIDATION. ; . 
Where Superintendet of Insurance, as liquidator of insurance company, was 
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unwilling to bring action against former directors and officers of company for 
wrongs to company, court directed action to proceed by nomination of one 
individual from each of groups consisting of bondholders, other creditors, and 
stockholders, action was intrusted to competent attorneys, and settlement was 
agreed on, denying minority stockholder leave to intervene was discretionary 
(Insurance Law, § 404, subds. 1, 2). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by the National Bondholders Corporation and others against 
William B. Joyce and others. From an order of the Appellate Division (251 
App.Div. 822, 298 N.Y.S. 345) reversing an order of the Special Term denying 
Lillian Boehm leave to intervene, plaintiffs appeal, and a question is certified. 

Order of the Appellate Division reversed, order of the Special Term affirmed, 
and certified question answered. 

Sol M. Stroock, of New York City, for appellant. 

Louis Boehm, of New York City, for respondent. 

Fincu, Judge 

Plaintiffs appeal, by permission of the Appellate Division, First Department, 
from an order of reversal upon a certified question: “Is the petitioner Lillian 
Boehm entitled as a matter of law to intervene in this action and to be joined as a 
party plaintiff?” The order at Special Term, denying the motion of petitioner to 
intervene and to be joined as a party plaintiff herein, was reversed on the law and 
not in the exercise of discretion, and the intervention granted. 

The petitioner, a minority stockholder of the National Surety Company in 
liquidation, moved at Special Term for leave to intervene and be joined as a party 
plaintiff in this action. 

The action is a derivative one, brought to recover from former directors and 
officers of the National Surety Company and others for wrongs done by them to 
the corporation. It was instituted as the result of an investigation made into 
the affairs of the surety company by, the Superintendent of Insurance in the 
course of rehabilitation and subsequent liquidation proceedings. On May 9, 
1935, the Superintendent of Insurance by motion applied to the Special Term 
for instructions whether such action should be brought, and a report was sub- 
mitted recommending that the superintendent should take no action. Upon the 
return day of the order to show cause, many counsel representing creditors and 
stockholders appeared and urged that suits should be instituted against the former 
officers, directors, and others. At this time, neither petitioner nor her counsel 
appeared, although service of the order to show cause had been made upon her. The 
court at Special Term, in an opinion, disapproved the recommendation of the Super- 
intendent of Insurance, relieved the latter, with his acquiescence, of instituting an 
action, and directed that the three largest groups represented at the hearing namely, 
bondholders, other creditors, and stockholders, nominate three individuals, one 
from each group, to act as plaintiffs to sue in a representative capacity. For this 
purposes the court directed four named counsel to start the action in order to prevent 
the running of the statute of limitations. The original complaint was prepared by 
counsel designated by the court and submitted to the court for approval, and has 
now heen superseded by the present amended complaint, containing twenty-six 
causes of action. Before the action was reached for trial, plaintiffs received a 
substantial offer of settlement from the defendants, and at the time of the argument 
herein, an application was pending before the court at Special Term, in its capacity 
as supervisor of liquidation proceedings, for approval of the proposed settlement. 

[1-3] The order of the Supreme Court, commencing liquidation proceedings of 
the National Surety Company was entered on or about June 1, 1934, pursuant to the 
Insurance Law (Consol.Laws, c. 28) § 404, subd. 1. By virtue of this order, the 
superintendent, as liquidator, was vested with all causes of action theretofore vested 
in the company, including any causes of action against former directors. Insurance 
Law, § 404, subd. 2; Isaac v. Marcus, 258 N.Y. 257, 268, 179 N.E. 487; Gallin v. 
Burdick, 265 N.Y. 492, 193 N.E. 286. Petitioner, however, urges that here the action 
is not brought by the superintendent as rehabhilitator liquidator, but by bondholders, 
other creditors, and stockholders, and that therefore, petitioner has an absolute right 
to intervene. It is a complete answer to this contention that a court of equity, by 
virtue of its supervision over all phases of the liquidation of a financial corporation, 
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possesses full discretion to permit or deny an application for intervention. The 
conduct of the liquidation is subject in all its phases to the supervision and control 
of the court, except in so far as the Legislature may have vested discretionary 
power in the superintendent. Save for this, the court, in its discretion, may veto 
the acts of the superintendent as liquidator, and is vested with a discretion which 
may override that of the superintendent. If the present action had been brought by 
the superintendent, his conduct would have been subject to the supervision and dis- 
cretion of the court, in accordance with the decisions of this court. In such an 
action the application of a stockholder to intervene would rest within the discretion 
of the court. In Matter of People, by Van Schaick (Title & Mortgage Guarantee 
Co. of Buffalo), 264 N.Y. 69, 80, 190 N.E. 153, 156, 96 A.L.R. 297, this court said: 
“The Superintendent becomes a statutory receiver; the property of the corporation 
is bought into the protective arm of the law and the receiver is subject to directions 
of the court except in so far as discretionary power is vested by the Legislature 
in him.” 

[4] In the case at bar, the superintendent was unwilling to bring the present 
action. This fact does not diminish the responsibility and discretion of the court. 
Indeed, the facts would seem to show that inasmuch as here the court directed this 
action to proceed, and approved the complaint, these functions of the court became 
of even greater importance. Upon the withdrawal of the Superintendent of Insur- 
ance, the discretion of the court became exclusive. By directing and authorizing 
the present action, the court did not oust itself from its full discretion. In the dis- 
charge of this discretion, the court authorized the bondholders, other creditors, and 
stockholders to nominate three individuals, one from each group, to prosecute the 
actions. Each of the plaintiffs was chosen to represent all the members of such 
groups in the institution of this action, and the court at Special Term has found 
that the action “is in the hands of competent attorneys to whom it was entrusted 
after careful consideration.” 

The court of equity, having complete supervision of this action, had the right 
in its discretion to refuse to permit the plaintiff to intervene. 

It follows that the order of the Appellate Division should be reversed, and 
that of the Special Term affirmed, with costs in this court and in the Appellate 
Division. The certified question should be answered in the negative. 

Crane, C. J., and Lehman, O’Brien, Hubbs, Loughran, and Rippey, JJ., concur. 
Ordered accordingly. 


PEOPLE ex rel. PALMER, Director of Insurance v. ACME PLATE GLASS 
MUT. INS. CO. Gen. No. 39338. 


Appellate Court of Illinois. Third Division. First District. Nov. 10, 1937. 
10 Northeastern Reporter (2d) 988. 


1. LIQUIDATION. 


The purpose of the act relating to delinquent insurance companies was to liqui- 
date affairs of insurance companies whose claims exceeded companies’ assets (Smith- 
Hurd IIl.Stats. c. 73, § 495 et seq.) 

(For other cases, see Insurance, Dec. Dig. § 64.) 

2. LIQUIDATION. 


The “liquidation” provided for in act relating to delinquent insurance companies 
meant that receiver was to settle accounts and to distribute assets of company for 
purpose of winding up its affairs as a business institution (Smith-Hurd. IIl.Stats. 
c. 73, par. 498). 

(For other cases, see Insurance, Dec. Dig. § 69.) 

3. RECEIVER. 


A decree directing liquidation of mutual insurance company under act relating 
to delinquent insurance companies was final and could not be vacated and set aside 
after lapse of 30 days from appointment of receiver to liquidate the company’s 
affairs (Smith-Hurd II1.Stats. c. 73, § 495 et seq.) 

(For other cases, see Insurance, Dec. Dig. § 69.) 

4. DEFAULT. 
The purpose of act relating to delinquent insurance companies was for benefit 
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and protection of public against a willful default or misconduct of insurance 
company (Smith-Hurd II].Stats. c. 73 § 495 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 64.) 

5. INSOLVENCY. . ; f : 

An order permitting resumption of business by mutual insurance company for 
which a liquidating receiver had been appointed, pursuant to act relating to delin- 
quent insurance companies, after findings of mismanagement, misrepresentation, 
fraud, and insolvency, was improper, where company remained insolvent (Smith- 
Hurd Iil.Stats. c. 73, § 497). 

(For other cases, see Insurance, Dec. Dig. § 69.) 

6. LICENSE, . 

A order directing insurance director to issue license to do insurance business to 
mutual insurance company for which a liquidating receiver had been appointed pur- 
suant to act relating to delinquent insurance company was improper, since granting 
of license to do business was in discretion of director (Smith-Hurd II1.Stats. c. 73, 
§ 495 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 69.) 


Appeal from Circuit Court, Cook County; Stanley H. Klarkowski, Judge. 

Proceeding by the People of the State of Illinois on the relation of Ernest 
Palmer, Directors of Insurance of the state of Illinois, against Acme Plate Glass 
Mutual Insurance Company. From a decree vacating and setting aside a final 
decree directing the liquidation of the Acme Plate Glass Mutual Insurance Com- 
pany, the plaintiff appeals. 

Reverse 

Otto Kerner and Wm. C. Clausen, both of Chicago, and John B. Harris, of 
Granite City, for appellant. 


Bell, Boyd & Marshall, Crowe, Gorham, Sheridan, Mulder & Wesselink, David 
A. Watts, and Louis H. Geiman, all of Chicago, for appellee. 


Heese, Presiding Justice. 


This is an appeal by the plaintiff from an order entered in the circuit court of 
Cook county on November 4, 1936, which the plaintiff contends the court was with- 
out jurisdiction to enter, and which, in effect, vacates and sets aside a final decree 
entered December 3, 1934, directing the liquidation of the defendant insurance 
company. 

From the facts as they appear in the briefs, it appears that on November 20, 
1934, the plaintiff filed a petition for liquidation and dissolution of the defendant 
company. An order was issued by the court against the Acme Plate Glass Mutual 
Insurance Company to show cause why the court should not find the existence of 
sufficient cause for the appointment of a recciver to liquidate the affairs of this cor- 
poration. The company filed an answer and the matter came on for a hearing, and 
on December 3, 1934, a decree was entered by the court in which various findings 
of fact appear with respect to the manner in which the affairs of the company had 
been operated, including findings of mismanagement, misrepresentation, fraud, etc., 
together with its insolvency; and the court further found that sufficient cause existed 
for the appointment of a receiver to liquidate its affairs. 

On December 4, 1934, Ernest Palmer, Director of Insurance, designated and 
appointed one H. B. Hershey as receiver, who duly qualified by giving his bond, 
with surety thereon, which was duly approved by the circuit court on December 5, 
1934. Subsequently, the receiver proceeded with the liquidation of the affairs of the 
company. On December 21, 1934, an order was entered fixing the time and pro- 
cedure for filing claims. On this date a further order was entered for leave to sell 
furniture and fixtures; also an order granting the receiver leave to file an inventory 
of the assets of this defendant corporation. Subsequent to the entry of these orders, 
a further order was entered on May 23, 1935, granting the receiver leave to foreclose 
a certain real estate mortgage held by this corporation, and on the same date a 
further order was entered granting the receiver leave to foreclose another mortgage 
securing notes held by the defendant corporation. = 

The first current report and account of the receiver was filed on July 20, 1935, 
and approved by the court, and on March 5, 1936, the receiver’s second report and 
account was approved. On April 24, 1936, an order was entered authorizing the 
receiver to sell a certain mortgage securing notes that were held by the defendant 
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company. An order was entered on June 24, 1936, granting the receiver leave to 
accept a refunding bond and execute refunding agreements. 

On the 13th day of May, 1936, a petition was filed by the defendant company 
for an order vacating the decree of liquidation entered by the court on December 3, 
1934, on the ground that the company was now solvent, and there was no further 
cause to liquidate the business of the company. Answers were filed to this petition 
by the receiver as well as by the plaintiff, and a reference was made to a master in 
chancery, who filed his report to the effect that the company had now obtained 
sufficient releases of claims to make the company solvent, and recommending that 
an order be entered dismissing the receiver and reinstating the company. 

Objections were filed to the master’s report and overruled, and an order entered 
by the court allowing the objections to stand as exceptions. A hearing was had 
before the court, and upon consideration of the questions, the court regarded the 
releases of claims insufficient and re-referred the matter to a master to consider the 
obtaining of new releases and certain cash to be turned over to the comparily to make 
it solvent. 

The master, upon filing his report on this re-reference, found that by reason of 
the new releases of claims obtained and the new cash to be turned over to the 
company it was solvent, and that the receiver should be dismissed and the company 
reinstated and relicensed to do an insurance business in the state of Illinois. Objec- 
tions filed to the report and overruled by the master were, by order of court, allowed 
to stand as exceptions. The court, on a hearing of these exceptions and the supple- 
mental report of the master, entered an order finding it had jurisdiction to vacate 
or modify the decree of December 3, 1934, and that the defendant company was 
solvent, and ordered that the receiver be dismissed and that he file a final report 
and account and turn over and deliver all records and assets to the treasurer of the 
company; that the liquidation proceedings be terminated, and that the company he 
authorized to re-engage in business, and directed that the Director of Insurance 
of the state of Illinois issue a license to the defendant company to resume business 
within the power granted to this company. 

The question presented to this court is whether the decree entered on December 
3, 1934, was a final decree, directing the liquidation of the company, and, being 
final, the court was without jurisdiction to entertain the petition of May 13, 1936, 
and to enter the order of November 4, 1936, in effect vacating and setting aside 
the decree of December 3, 1934. 

The complaint in this case was filed pursuant to the provisions of “An Act in 
relation to delinquent insurance companies, associations and societies,” Smith-Hurd 
Ill. Stats. c. 73, § 495 et seq.; Ill.Rev.Stat.1935, ch. 73, par. 105(1) et seq., and is 
based on section 2 of the above act (Smith-Hurd IIl.Stats. c. 73, § 496), which 
provides that whenever certain conditions set forth therein exist, the Director of 
Insurance shall report the same to the Attorney General, whose duty it shall be to 
apply, upon relation of the Director of Insurance, in the name of the people, to the 
circuit court of the county in which the principal place of business of such company 
in this state is located, for an order directing such company, upon such notice as the 
circuit court may prescribe, to show cause why a receiver should not be appointed 
to take possession of the property of the company and conduct its business, and 
for such other relief as the nature of the case and the interests of the creditors, 
stockholders, and public may require, and, such procedure having heen followed, the 
decree of December 3, 1934, was entered. : 

This decree finds that during the month of September, 1933, the Director of 
Insurance caused an examination to be made of the affairs of the Acme Plate Glass 
Mutual Insurance Company, and the examination disclosed that the liabilities 
exceeded the assets by $2,342.26. A subsequent examination was made by the 
Department of Insurance as of December 31, 1933, which disclosed that a deficiency 
still existed. The decree also finds that on or about May 15, 1934, interests in 
control of the Acme Plate Glass Mutual Insurance Company transferred control 
to interests associated with the Preferred Investments, Inc., and it was represented 
that the Acme Plate Glass Mutual Insurance Company would be rehabilitated by 
surplus contributions and by reinsuring the company’s April, 1934, business in force. 

The decree in words provides: “It was thereafter represented by the officers of 
the company that a reinsurance had been effected with the Sun Indemnity and the 
Union Insurance Company so as to make good the impairment. The officers of the 
company not only prepared the bordereau of the reinsurance of the Acme Plate 
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Glass Mutual Insurance Company, but recorded transactions of reinsurance on the 
books of the Acme Plate Glass Mutual Insurance Company, although there had 
been no reinsurance effected and the general agent for the reinsuring companies who, 
with the Secretary of the Acme Plate Glass Mutual Insurance Company, presented 
the plan for such reinsurance to representatives of the Department of Insurance 
for their approval, well knew that neither the Sun Indemnity nor the Union Insur- 
ance Company would reinsure the business, but it was so misrepresented for the 
purpose of misleading the Department of Insurance so the Acme Plate Glass Mutual 
Insurance Company could still continue in business, although its liabilities still 
exceeded its assets.” 

[1] The court further found in its decree that after an examination made on 
behalf of the Acme Plate Glass Mutual Insurance Company of its affairs and an 
examination by the Director of Insurance such examinations indicated a deficit and 
default, so that its liabilities exceeded its assets, and the court entered the order that 
a receiver be appointed with bond as therein provided, with power to act until the 
final liquidation, and a report of this corporation be had and submitted to the court 
for approval. The decree finds that it was necessary to liquidate the affairs of the 
company to satisfy the claims, which exceeded the assets of the company. ‘his 
is clearly the purpose of the provisions of the Insurance Act. Section 4 of the act 
(Smith-Hurd Il.Stats. c. 73, § 498) provides that upon a hearing the court shall 
order liquidation of the business of the company: which shall be under the direc- 
tion of the receiver, and the receiver is vested by operation of law with title to all 
of the property of the company as of the date of the order directing liquidation, and 
the filing for record of such order in the office of the recorder of deeds in any 
county of this state shall impart the same notice that a deed, bill of sale, or other 
evidence of title, duly filed for record by such company, would have imparted. 

In this case the court found sufficient facts in its decree, and apparently there 
was no objection to it by the defendant company, for it made no move for the 
purpose of calling to the attention of the ceurt that it was in a solvent condition 
and clearly able to meet its liabilities, and not until November 4, 1936, about a year 
and a half after the filing of the decree of December 3, 1934, did the court enter 
an order upon the petition to vacate filed by the defendant company approving the 
master’s report filed in the cause, and making this further finding: 

“* * * That in this proceeding by virtue of the Statute of the State of Illinois, 
it has jurisdiction of determining, during the pendency of this liquidation proceed- 
ing, the question of the solvency or insolvency of the Acme Plate Glass Mutual 
Insurance Company, a corporation, and upon such determination to vacate or modify 
any previous order of this court. 

“And the Court finds that the Acme Plate Glass Mutual Insurance Company, a 
corporation, is now solvent.” 

And then the court by its order dismissed the receiver theretofore appointed 
and directed that he file a final report and account within 15 days, and by this order 
we find that the cause was terminated and the receiver was to turn over the 
property to the company, which was directed to engage in the “performance of 
the purposes provided for in its charter; and that it pay to the State of I)linois, as 
provided by Statute, the Statutory license fee and corporation fees for the years 
1935 and 1936, and that upon said payment a license issue to the said Acme Plate 
Glass Mutual Insurance Company, a corporation, to engage in the insurance busi- 
ness as provided for in its charter.” 

{2, 3] The question to be determined is whether the decree of December 3, 
1934, is a final one. The purpose of the statute in proceedings of this kind is, by its 
provisions, to place in the hands of the Director of Insurance of the state of 
Illinois, when he finds that an insurance company is not complying with the pro- 
visions of the statute, the power of calling such violation to the attention of the 
court, and, if violations have taken place, the court will enter a decree of liquidation 
and will approve the bond of the receiver who has been designated and approved 
at the suggestion of the representative of the state, who is to liquidate the assets of 
the company for the purpose of satisfying claims. By liquidation is meant that the 
receiver is to settle accounts and distribute the assets of the company for the purpose 
of winding up its affairs as a business institution. Upon this ground, the decree 
of the court is final. The adjustment of accounts, disposition of assets, and the 
winding up of the business of this corporation is final in its nature, and of course 
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the court would be without jurisdiction, after a period of 30 days had elapsed 
hetween the time the Director of Insurance of the state of Illinois had acted and the 
receiver was appointed, to liquidate the affairs of the company. 

In the case of Chicago Life Ins. Co. v. Auditor, etc., 100 Ill. 478, 483, which was 
a proceeding to wind up the affairs of the defendant company and to put it in liqui- 
dation, as is the purpose of this proceeding, the court entered a decree from which 
the insurance company by writ of error called upon the Supreme Court to con- 
sider. It is apparent from a reading of the opinion, which is very short, that there 
was a preliminary injunction, which was made a perpetual one, the appointment of 
a receiver, and orders entered directing that steps be taken to wind up the cor- 
poration, and adjust its affairs. A motion was made in the Supreme Court to 
dismiss the writ of error as it was not proper for the court to consider it because 
the decree was not the final decree. The court said, in passing upon this motion: 
“The nature and character of the decree, as we conceive and the majority of the 
court think, settles the ultimate rights of the parties. It determines that the cor- 
poration is in such condition as to be liable to that proceeding. The remaining 
proceedings to be had, if this decree stands, will simply be in enforcement of this 
decree.” 

This expression is an apt one, and applies to the decree entered here. As we 
have stated before, the purpose of the decree is to wind up the affairs of the com- 
pany: in other words, to liquidate, which, as herein indicated, is to wind up the 
affairs and adjust the accounts of the company, so that whatever is done after the 
final decree will “simply be in enforcement of this decree.” 

In the case of People ex rel. Lowe v. Old Colony Life Ins. Co., 270 IlLApp. 403, 
the court used this language: “The court in passing upon the question of liquida- 
tion of the defendant company, entered a decree on November 7, 1932, upon notice 
to all parties in interest and after an examination of the report of the receivers 
upon the condition of the defendant and for instruction as to the further adminis- 
tration and consideration of the evidence presented, approved the receivers’ report, 
and the court in its finding found that the condition of the business and affairs of the 
Old Colony Life Insurance Company was such that in the interests of its policy- 
holders, creditors, stockholders and the public, the business and affairs of said 
company should be liquidated by the receivers, and decree that the property and 
assets of the Old Colony Life Insurance Company he liquidated, and that the 
receivers proceed to liquidate the same under orders to be entered by the court from 
time to time, and that the orders and decrees heretofore entered be and the same 
are modified accordingly. The court further decreed that the receivers may at any 
time apply for orders to sell or dispose of the assets of the company. Therefore we 
must necessarily conclude that the only question remaining is that of the account- 
ing between the parties. The essential and primary object of this proceeding is 
the liquidation of the assets of the defendant, and the decree is final upon that 
question. Chicago Life Ins. Co. v. Auditor of Public Accounts, 100 Ill. 478. Any 
subsequent proceedings in the disposition of this litigation will simply be to adjust 
the rights of the parties in and to the assets of the company, and to settle the 
liquidation of the company’s business.” 

According to these authorities it would seem that the order of liquidation is 
final. 

3ut one question remains, and that is whether the court is empowered by any 
of the provisions of the act above cited to consider the question of reorganization 
of the company based upon the order that there is sufficient in the petition to justify 
the order of the court. 

Having reached the conclusion that the decree entered on December 3, 1934, was 
a final one, we will now consider whether, under the provisions of the statute in 
question, the court had jurisdiction to enter the order appealed from. 

The only section which provides for the removal of a receiver and for the grant- 
ing to the company the sight to resume possession of its property and the conduct 
of its insurance business ‘appears in section 3 (Smith-Hurd IIl.Stats. c. 73, § 497). 
This section provides the court may find that sufficient cause exists for the appoint- 
ment of a receiver to conduct the business of the company, and, where the court 
has appointed a receiver for that purpose, the same section further provides that 
application thereafter may be made to the court either by the Director of Insurance 
or the company to find that the cause for such order for the appointment. of a 
receiver has been removed and that the company can properly resume possession of 
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its property and the conduct of its business. This is the only provision bearing 
upon the question in the several sections of the act. In section 4 (Smith-Hurd Ill. 
Stats. c. 73, § 498) there is no such provision. Section 4 provides that, “after 
a full hearing, the court shall order the liquidation of the business of such com- 
pany, and such liquidation shall be made by and under the direction of such 
receiver,” and it is further provided in this section that: “The rights and liabilities 
of any such company, and of its creditors, policyholders, stockholders and members, 
and of all other persons interested in its assets, shall, unless otherwise directed by 
the court, be fixed as of the date of the entry of the order directing the liquidation 
of such company.” 

[4] The action provided for its controlled by the sections of this act, and, unless 
there is provision providing for the procedure followed, the court is without 
jurisdiction to entertain or enter an order such as was entered in this case. The 
purpose of this act is for the benefit and protection of the public against a willful 
default or misconduct of the company, and what was said by the Supreme Court 
in the case of Chicago Life Ins. Co. v. Auditor, etc., 101 Ill.-82, is pertinent upon the 
questions in the case before us; that is: “The point finally made is, that all there 
was of wrong in the management and condition of the company is to be laid to the 
charge of the secretary of the company alone,—that all the other officers and agents 
of the company had acted in good faith, and were guiltless of any wrongdoing, and 
hence it should be taken that there was no willful default on the part of the company, 
and it should not be subjected to this proceeding. The company could act only 
through its officers and agents, and should be held responsible for the acts of, and 
mode of management by, its secretary, and the result therefrom. It is the manage- 
ment and condition of the company, rendering its continuance in business hazardous 
to the public, which entitles to this proceeding, without regard to what one or how 
many of the company’s officers participated in the mismanagement or the bringing 
about of such condition. The public should have the protection which the law has 
provided against the unsafe doing of business by insurance companies. The hazard 
to the public is the same whether one or more of the company’s officers were con- 
cerned in producing it, and whether or not it resulted from the willful default or 
misconduct of the company.” 

[5] We are unable to concur in the views of the court expressed in its order 
that the company is now solvent, and that by reason of the waiver of many of the 
creditors of the company, and the additional cash provided, the company becomes 
solvent. 

The fact is that the company failed to comply with the provisions of the Insurance 
Act, and not alone was it insolvent at the time the receiver was appointed, but there 
was gross misrepresentation of fact which fully justified the court in acting as it did 
in entering the decree of December 3, 1934, and, from the facts in the record, we are 
unable to concur in the order entered by the court permitting resumption of the 
insurance business by the defendant company. 

[6] There is another question which might be considered, and that is as to the 
order which directs that the Director of Insurance issue a license to this company 
to do an insurance business. The issuance of a license to do business is vested in 
the Director of Insurance, and it is for him to exercise a discretion as to whether 
this insurance company is to resume the business in which it was engaged at the 
time the receiver was appointed, and depends upon whether, in applying for such 
license, the company has complied with the law, and, unless this is so, it would be 
proper for the Director of Insurance to refuse the license, and the order directing 
the Insurance Director to issue such license, without considering whether it comes 
within the terms provided by the law, is erroneous and should not have been entered. 

The decree of November 4, 1936, is reversed. 

Denis E. Sullivan and Hall, JJ., concur. 


PRINGEY v. MARYLAND CASUALTY CO. No. 27700. 
Supreme Court of Oklahoma. Nov. 16, 4937. 
73 Pacific Reporter (2d) 461. 
3. ACCOUNTING. 


In insurer’s suit against agent to recover premiums allegedly due under agency 


contract, where evidence supported insurer’s case and no substantial evidence was 
offered by agent, court properly directed verdict for insurer. 


(For other cases, see Insurance, Dec. Dig. § 82.) 
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Syllabus by the Court. 

1. Parties to a written contract may by agreement antedate the same so as to 
include oral agreements taking place prior to the date of the actual execution of such 
contract, and parol evidence is inadmissible to show the inclusion of such oral 
agreements. 

2. A party to a written contract who, with knowledge that the same had subse- 
quently been antedated by the other party, continues without objection to operate 
under said contract and to accept the benefits thereof, is estopped to deny his consent 
to such antedating. 

3. Where the evidence supports plaintiff’s case and no sufficient evidence for the 
jury’s consideration is offered in defense, the court should direct a verdict for 
plaintiff upon proper and timely motion. 

Appeal from District Court, Payne County; Henry W. Hoel, Judge. 

Action by the Maryland Casualty Company against Leo H. Pringey to recover 
upon an account due under an agency contract. Judgment for plaintiff, and defend- 
ant appeals. 

Affirmed. 

Thos. G. Andrews and Clyde L. Andrews, both of Oklahoma City, for plaintiff 
in error. 

Parke Davis, of Tulsa, and Wilcox & Swank, of Stillwater, for defendant in 
error. 

Girson, Justice. 

The defendant in error, Maryland Casualty Company, commenced this action in 
the district court of Payne county against plaintiff in error, Leo H. Pringey, its 
former agent, to recover a certain sum representing insurance premiums allegedly 
due under the terms of an insurance agency contract. The action of the trial court 
in instructing a verdict for plaintiff is here for review. 

The parties are referred to herein as they appeared at the trial. 

Defendant operated a general insurance agency in the city of Cushing where 
he wrote policies for the plaintiff company and others. The premiums allegedly due 
plaintiff accrued from business written by defendant during the period of January 2, 
1932, to March 21, 1932, under the terms, so plaintiff alleges, of a written contract 
of agency bearing the date first above mentioned. 

In his answer defendant denied the truthfulness of the account, and alleged 
that during the aforesaid period the parties were operating under an oral agency 
agreement whereby defendant was authorized to extend credit to or take notes 
from policyholders for premiums on behalf of plaintiff. In this connection it is 
alleged that the written agency contract above mentioned was not actually executed 
by defendant until May, 1932, and that the plaintiff thereafter inserted the date of 
January 2, 1932; that by reason of said oral contract the notes and accounts were 
the property of plaintiff, and therefore defendant was not indebted to plaintiff for 
the sums thereby represented. Defendant also pleaded a written contract wherein 
the plaintiff, together with the Home Insurance Company and the Royal Exchange 
Assurance Company, as parties of the first part, and defendant as party of the second 
part, agreed upon a plan for the liquidation of the respective insurance accounts due 
from defendant to said companies. Under this agreement all receipts from old and 
new business were to be deposited by defendant in a trust fund and paid out to 
the parties, pro rata, in the manner therein provided, until their accounts were satis- 
fied. The contract reserved the right to each party to withdraw therefrom upon 
15 days’ written notice. It is alleged that plaintiff violated this agreement without 
cause and without proper notice, and wrongfully terminated its agency. 

Plaintiff, in substance, alleged that defendant had not properly performed his part 
of the liquidation agreement, and that the plaintiff was dissatisfied therewith and 
withdrew upon proper notice. The oral contract above mentioned is denied, and 
it is asserted that the defendant knew that the agency contract was predated so as to 
include the premiums here involved, and that he continued without the objection to 
operate under said contract. 

[1] The evidence is that the aforesaid agency contract dated January 2, 1932, 
was actually executed by defendant in May of that year, and after the business 
here involved had been written. Defendant admitted, however, that he received a 
copy of said contract shortly after its execution, and that said copy was dated Janu- 
ary 2, 1932. He continued to operate under said contract without objection. When 
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the liquidation contract was executed, he recognized therein the accounts here sued 
upon as his own debt to the plaintiff. He admitted upon the stand the amount of 
the indebtedness for which the court rendered judgement, but maintained that 
such reason of the aforesaid oral contract, was due not from him, but from the 
policyholders, and that he was charged only with the collection thereof for the 
plaintiff. 

{2] The evidence clearly shows, and without material contradiction sufficient for 
the jury’s consideration, that it was the intention of both parties that the written 
agency contract was made to operate from January 2. While the court, over the 
objection of the plaintiff, listened to defendant’s testimony regarding a prior oral 
agreement, the testimony was wholly incompetent, and the court so treated it subse- 
quently by instructing a verdict. By that testimony the defendant would attempt to 
vary the terms of a subsequent written agreement. This was properly denied him; 
no fraud, accident, or mistake is alleged. In such a case parol testimony is not 
admissible to vary the terms of a written instrument. Stratton v. Shaffer Oil & 
Refining Co., 103 Okl. 28, 228 P. 772. 

We are unable to agree with defendant that the plaintiff was obliged under the 
liquidation contract to remain a party thereto until its claim’ was fully satisfied. 
Regardless of the provisions of the liquidation contract and the supplement attached 
thereto relating to the duration thereof, the contract provides for withdrawal of 
either party upon 15 days’ notice, and a later contract under date of January 16, 1933, 
specifically reserves that same right to all the parties. 

[3] With the exception of the latter question, that portion of the contracts 
dealing with the duration and extent thereof must be laid aside as immaterial to this 
litigation, for it is certain that plaintiff properly notified defendant of its intention to 
withdraw. There was no ambiguity in the contracts in this respect. No fraud is 
charged. Plaintiff merely exercised a legal right by withdrawing from the contracts, 
sought judgment for the debt and, without competent contradictory testimony, 
established its case. The court’s peremptory instruction for plaintiff was proper 
under the circumstances. The evidence supported plaintiff’s case, and no substantial 
evidence was offered by defendant. Briggs v. Wright, 162 Okl. 183, 18 P.(2d) 
530. 

The judgment is affirmed. 

Osborn, C. J., Bayless, V.C.J., and Corn, JJ., concur. 





